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JUSTICES 

Of 

THE  8UPBEME  OOUXT  OF  THE  f TATE  OF  MONTANA, 

DUBINO  THB  TDOD  OF  THBSB  BSP0BT8. 


The  Hon.  Thio.  Bbantlt,  Chief  Jiutiee. 

The  Hon.  Sydney  Sanneb,  ^ 

>  Aasoeiate  Justicef. 
The  Hon.  Willum  L.  Holloway,  J 


Officers  of  the  Coxtbt; 
Joseph  B.  Poindexteb^  Attorney  QeneraL 
W.  H.  PooBMAN,  Asst.  Attorney  GeneraL 
J.  H.  Alvobd,  Asst.  Attorney  General. 
Chas.  S.  Waoneb^  Asst.  Attorney  GeneraL 
James  T.  Carroll,  Clerk. 
Maimttatt.  N.  Race,  Marshal 
August  C.  SoHNEn>EB,  Conrt  Stenographer. 

(iii). 


ATTORNEYS  AND  COUNSELORS  AT  LAW. 

Admitted  from  June  21^  1915,  to  April  24,  1919. 

Ai/roN,  BOBBBT  M.,  Julj  6,  1915. 
Andrew,  John  T.,  December  31,  1915. 
Arnold,  W.  P.,  April  17,  1916. 
Arnot,  W.  K,  July  6,  1915. 

Baker,  0.  E.,  April  3,  1916. 
Barker,  John  W.,  June  30,  1915. 
BAKEWEiiL,  Qrant,  Deeember  29,  1915. 
Barton,  W.  W.,  November  22,  1915. 
BiSHorr,  S.  J.,  July  3,  1915. 
Bottomlt,  Baymond  D.,  October  11, 1916. 
Braddock,  George  H.,  September  20,  1915* 
Brattn,  Ernest  W.,  March  24,  1916. 
Brooks,  Herbert  L.,  June  30,  1915. 
Brossard,  M.  v.,  March  6,  1916. 
Brown,  James  M.,  March  27, 1916. 
Burkey,  Noel  A.,  June  30,  1915. 

Cadwallader,  Boy  L.,  October  25,  1915. 
Cannon,  Harvena  M.,  June  22,  1915. 
OoicAN,  Warren  E.,  December  13,  1916. 
CoviNGax)N,  BOBERT  H.,  December  29,  1915. 
Cruden,  Psrcival  G.,  June  28,  1915. 
CuLBERTSON,  W.  C,  November  15,  1915. 

Davidson,  Charles,  September  20,  1915. 
Dayib,  W.  W.,  January  5,  1916. 
Dunblazier^  B.  E.,  November  10,  1913. 

Eluott,  Ira  L.,  April  17,  1916. 
Ebickson,  T.  M.,  December  29,  1915. 

Fletoher,  Graham,  April  10,  1916. 
FORSTER,  Joseph  H.,  February  2,  1916. 

Goblb,  Wads,  June  30, 1915. 
Green,  John  A.,  December  20, 1918. 
GRlFriN,  C.  A.,  September  20,  1915. 

Hallett,  Otis  A,  April  24,  1916. 
Halpin,  Bobert  D.,  October  18,  1915. 
Hardde,  J.  B.,  July  29, 1915. 
Hayes,  Bichard  B.,  February  21,  1916. 
"HnJj,  Maurice  B.,  December  30,  1915. 
Hodgson,  Joseph,  December  28,  1915. 
HoFMANN,  A.  A.,  December  29,  1915. 
Hooks,  Frank  T.,  November  8,  1915. 
HuNTSBSRGER,  JoHN  W.,  December  13,  1915. 

iRym,  Louis  S.,  March  20,  1916. 

Jardine,  Arthur  S.,  July  6,  1915. 
Jollute,  W.  E.,  September  25,  1916. 
Jones,  Gsoroe  P.,  September  13,  1916. 
Jones,  John  B.,  September  20, 1915. 

Kbxnak,  Edmund  M.,  February  26,  1916. 
Kelum,  Harry  H.,  December  24,  1915. 
Kbnyon,  Daniel  C,  July  3,  1915. 
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KucK,  O.  A.,  January  3,  1916. 
KuHft,  Max  P.,  November  29,  1916. 

LiTBXBO,  Enoelhabt,  Jnne  SO,  1915. 

McAuLET,  Henkt  S.,  March  29,  1916. 
MoCauley,  John  W.,  March  20,  1916. 
McClelland,  James  B.,  October  11,  1915, 
McGasby,  W.  E.,  July  8,  1915. 
MoGowAN,  D.  F.,  April  3,  1916. 
McMahon,  Albert  E.,  December  20,  1916. 
MiLLAB,  I^us  C,  January  18,  1916. 
MiLLEB,  YiLBOY  €.,  July  6,  1915. 
MoLUMBY,  LoY  J.,  October  18,  1915. 
MxJUGK,  Edwabd  J.,  February  15,  1916. 

Nickel^  Henby  0.,  December  13,  1915. 
Nobby,  Eblino  S.,  October  18, 1915. 

O'Oonnell,  Thos.  F.,  January  10,  1916. 
O'Donnell,  James  P.,  January  14,  1916. 
Onstad,  L.  J.,  July  6,  1915. 
Obb,  Bobebt,  November  8,  1915. 
Owens,  Jesse  T.,  December  27,  1915. 

Pabkeb,  Clement  A.,  November  8,  1915. 
Pabbxb,  Hazen  M.,  September  20,  1915. 
P^K,  Chables  T.,  Jb.,  April  10,  1916. 

Bandall,  Cabl  1m,  January  31,  1916. 
Beynolds,  Benoni  O.,  October  11,  1916. 
Bhodes,  Leboy  E.,  November  22,  1915. 
BiOKMAN,  Miles  L.,  December  23,  1915* 
BosENBEBO,  Geobge,  April  15,  1916. 

Selfbidgb,  Bebnice,  July  6,  1915. 
8EWELL,  Habvey  F.,  July  13,  1915. 
Bhebman,  H.  B.,  March  27,  1916. 
BiMEs,  Lewis  M.,  December  23,  1915. 
Smith,  Oeobge  S.,  November  22,  1915. 
Smith,  Pabk,  June  30,  1915. 
Scab,  I^wabd  W.,  December  13,  1915. 
Stow,  Alexander,  January  10, 1916. 
SuuJVAN,  W.  G.,  July  30,  1915. 
Sylvesteb^  Gbobob  S.,  January  24,  1916. 

Tansil,  John  A.,  November  15, 1915. 
Taylob,  B.  a.,  February  7,  1916. 
Tope,  Joseph  C,  April  17,  1916. 
TuPTON,  B.  E.,  September  20,  1915. 
TuoHY,  Chajuubs  K.,  June  30,  1915. 

Wadewitz,  Otto  H.,  October  25,  1915. 
Wall,  James  F.,  November  29,  1915. 
Wallace,  Lloyd  L,  September  20,  1915, 
Webster^  F.  B.,  December  27,  1915. 
Wells,  Lbonabd  A.,  October  4,  1915. 
Wilson,  Nxllde  J.,  July  12,  1915. 


DIBEGTOBY 

OF  THB 

JUDIOIAL  DIf TBIOTf  OF  THE  RATE  OF  MONTAKA. 

1916. 


First  Judicial  District. 

Connty  of  Lewis  and  Clark.    County  Seat,  Helena. 

District  Judges :  Hon.  James  M.  Clements ;  Hon.  J.  Miller  Smith. 

Officers:  County  Attorney:  Andrew  H.  McConnell,  Esq. 

Clerk  of  District  Court:  P.  L.  Beece. 

Sheriff:  Bolla  Duncan. 


Second  Jxtdicial  District. 

County  of  Silver  Bow.    County  Seat,  Butte. 

District  Judges:  Hon.  Michael  Donlan;  Hon.  J.  J.  Lynch;  Hon. 

J.  B.  McCleman. 
Officers :  County  Attorney :  M.  F.  Canning,  Esq. 

Clerk  of  District  Court :  John  J.  Foley, 

Sheriff:  Chas.  S.  Henderson. 


Thisd  Judicial  District, 

Counties  of  Deer  Lodge,  Powell  and  Granite. 

District  Judge :  Hon.  Oeorge  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda) : 

County  Attorney :  John  W.  James. 

Clerk  of  District  Court :  M.  L.  McDermott. 

Sheriff :  B.  N.  Bryan. 

(vii). 


vlii  Judicial  Distbiotb  of  thb 

Officers  of  Powell  Coimly  (County  Seat,  Deer  Lodge) : 
Counly  Attorney:  Thos.  F.  Shea,  Esq. 
Clerk  of  District  Court :  Robert  Midtlyng. 
Sheriff:  Jos.  B.  Neville. 

Officers  of  Granite  County  (County  Seat,  Philipsburg) : 
County  Attorney :  David  M.  Durf ee,  Esq. 
Clerk  of  District  Court:  Wm.  B.  CalhouiL 
Sheriff :  Daniel  A.  McLeod. 


FouBTH  Judicial  Distbiot. 

Counties  of  Mineral,  Mssoula,  Ravalli  and  Sanders. 
District  Judges :  Hon.  A.  L.  Duncan ;  Hon.  R.  Lee  MeCuIloch ; 
Hon.  Theodore  Lentz. 

Officers  of  Mineral  County  (County  Seat,  Superior) : 
County  Attorney:  Wilfrid  L.  Hyde. 
Clerk  of  District  Court :  Qeorge  L.  Dean. 
Sheriff :  A.  F.  Elugman. 

Officers  of  Missoula  County  (County  Seat,  Missoula)  : 
County  Attorney :  F.  C.  Webster,  Esq. 
Clerk  of  District  Court:  Thos.  P.  Conloiu 
Sheriff :  R.  J.  Whitaker. 

Officers  of  Ravalli  County  (County  Seat,  Hamilton)  : 
County  Attorney:  E.  C.  Kurtz,  Esq. 
Clerk  of  District  Court:  J.  T.  Coughenour. 
Sheriff:  B.  S.  Chaffin. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Falls) : 
County  Attorney:  Wade  R.  Parks,  Esq. 
Clerk  of  District  Court :  Wm.  Stronu 
Sheriff :  Joseph  L.  Hartman. 
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FivTH  Judicial  Distbiot. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 
District  Jndges :  ^Joseph  C.  Smith ;  Hon.  W.  A.  Clark. 
Officers  of  Beaverhead  County  (County  Seat,  Dillon) : 

County  Attorney:  Boy  S.  Stephenson,  Esq. 

Cflerk  of  District  Court :  Chas.  W.  Conger. 

Sheriff:  Daniel  V.  Brwin. 

Officers  of  Jefferson  County  (County  Seat,  Boulder) : 
County  Attorney :  J.  E.  Kelly,  Esq. 
Clerk  of  District  Court :  W.  B.  Hundley. 
Sheriff:  P.  J.  Manning. 

Officers  of  Madison  County  (County  Seat,  Virginia  City)  : 
County  Attorney:  Qeo.  B.  Alien,  Esq. 
Clerk  of  District  Court :  Matt  Carey. 
Sheriff:  Elijah  Adams. 


Sixth  Judicial  Dbstbiot.^ 

CountieB  of  Park,  Stillwater  and  Sweet  Grass. 
District  Judge :  Hon.  Albert  P.  Stark. 

Officers  of  Park  County  (County  Seat,  Livingston)  : 
County  Attorney:  Frank  Arnold,  Esq. 
Clerk  of  District  Court :  Wm.  Pethybridge. 
Sheriff:  A.  S.  Bobertson. 

Officers  of  Stillwater  County  (County  Seat,  Columbus) ; 
County  Attorney :  P.  B.  Heily,  Esq. 
Clerk  of  District  Court :  G.  Iverson. 
Sheriff:  Bobert  Guthrie. 

Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber)]: 
County  Attorney :  B.  S.  Steiner,  Esq. 
Clerk  of  District  Court:  H.  C.  Pound. 
Sheriff:  H.  G.  Lyons. 


'Appointed  November  15,  1915,  to  succeed  Hon.  J.  B.  Poindezter,  resigned 
to  mecept  appointment  as  Attorney  General  of  Montana. 


z  Judicial  Districts  of  thb 

Seventh  Judicial  District. 

Counties  of  Dawson,  Richland  and  Wibaux. 
District  Judge :  Hon.  C.  C.  Hurley. 

OflScers  of  Dawson  County  (County  Seat,  Glendive) : 
County  Attorney :  S.  B.  Pelt,  Esq. 
Clerk  of  District  Court:  Frank  Parrett. 
Sheriff :  Geo.  Twibble,  Jr. 

Officers  of  Richland  County  (County  Seat,  Sidney) : 
County  Attorney :  Herbert  H.  Hoar,  Esq. 
Clerk  of  District  Court :  Guy  L.  Rood. 
Sheriff:  Geo.  W.  Arkle. 

Officers  of  Wibaux  County  ( County  Seat,  Wibaux) : 
County  Attorney :  Edward  F.  Fisher,  Esq. 
Clerk  of  District  Court :  A.  E.  Jeffers. 
Sheriff :  J.  W.  Jones. 


Eighth  Judicial  District. 

CJounties  of  Cascade,  Teton,  and  Toole. 

District  Judges :  Hon.  Jere  B.  Leslie ;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  (County  Seat,  Great  Falls) : 
County  Attorney:  Geo.  A.  Judson,  Esq. 
Clerk  of  District  Court :  (Jeo.  Harper. 
Sheriff:  Louis  H.  Kommers. 

Officers  of  Teton  County  (County  Seat,  Chouteau) : 
County  Attorney:  John  J.  Greene,  Esq. 
Clerk  of  District  Court:  James  Gibson. 
Sheriff:  William  MiUer. 

Officers  of  Toole  County  (County  Seat,  Shelby) : 
County  Attorney :  J.  G.  Henderson,  Esq. 
Clerk  of  District  Court:  Perry  J.  Day. 
Sheriff:  J.  S.  Alsup. 
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Ninth  Judicial  District. 

Connty  of  GFallatin.    County  Seat,  Bozeman. 
District  Judge :  Hon.  Ben.  B.  Law. 

Officers :  County  Attorney :  H.  A.  Bolinger,  Esq. 
Clerk  of  District  Court:  W.  L.  Hays. 
Sheriff:  D.  E.  Gray. 


Tenth  Judicial  District. 

County  of  Fergus.    County  Seat,  Lewistown. 
District  Judge:  Hon.  Boy  E.  Ayers. 

Officers:  County  Attorney:  Prank  A.  Wright,  Esq. 
Clerk  of  District  Court :  James  L.  Martin. 
Sheriff:  Firmin  Tullock. 


Eleventh  Judicial  District. 

Counties  of  Flathead  and  Lincohi. 
District  Judge :  Hon.  T.  A.  Thompson. 

Officers  of  Flathead  County  (County  Seat,  Ealispell) : 
County  Attorney:  John  E.  Erickson,  Esq. 
Clerk  of  District  Court :  Sam.  D.  McNeely. 
Sheriff:  J.  H.  Metcalf. 

Officers  of  Lincoln  County  (County  Seat,  Libby) : 
County  Attorney:  Jas.  M.  Blackford,  Esq. 
Clerk  of  District  Court:  Timothy  Miller. 
Sheriff :  Waverly  L.  Brown. 
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Twelfth  Judicial  Distkigt. 

Counties  of  Blaine,  Chouteau  and  Hill. 
District  Judge :  Hon.  John  W.  Tattan. 

OflScers  of  Blaine  County  (County  Seat,  Chinook) : 
County  Attorney :  D.  J.  Sias,  Jr.,  Esq. 
Clerk  of  District  Court :  A.  W.  Ziebarth. 
SheriiBE:  Jas.  Buckley. 

OflScers  of  Chouteau  County  (County  Seat,  Fort  Benton) : 
County  Attorney:  H.  F.  Miller,  Esq. 
Clerk  of  District  Court:  (Jeo.  D.  Patterson. 
Sheriflf:  I.  M.  Sogers. 

OflScers  of  Hill  County  (County  Seat,. Havre) : 
County  Attorney:  L.  V.  Beaulieu,  Esq. 
Clerk  of  District  Court:  Qeo.  W.  Qlass. 
Sheriflf:  H.  E.  Loranger. 


Thirteenth  Judioial  Distbiot. 

Counties  of  Carbon,  Big  Horn  and  Yellowstone. 

District  Judges :  Hon.  Gteo.  W.  Pierson ;  Hon.  A.  C.  Spencer. 

OflScers  of  Carbon  County  (County  Seat,  Red  Lodge)  : 
County  Attorney :  R.  G.  Wiggenhom,  Esq. 
Clerk  of  District  Court:  H.  A.  Simmons. 
Sheriff:  W.  H.  Gebo. 

OflScers  of  Big  Horn  County  (County  Seat,  Hardin)  : 
•County  Attorney  Julian  Terrett,  Esq. 
Clerk  of  District  Court :  Frank  A.  Nolan. 
Sheriflf:  Dewey  Riddle. 

OflScers  of  Yellowstone  County  ( County  Seat,  Billings) : 
County  Attorney :  Jas.  L.  Davis,  Esq. 
Clerk  of  District  Court :  Lorin  T.  Jones. 
SheriflE:  S.  W.  Matlock. 


^Appointed  to  succeed  H.  W.  Bunston,  resigned. 
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FOUBTEENTH  JUDICIAL  DiBTBIOT. 

Counties  of  Meagher  and  Broadwater. 
District  Judge :  Hon.  John  A.  Matthews. 

Officers   of   Meagher   County    (County    Seat,   White   Sulphur 
Springs)  : 

County  Attorney:  C.  A.  Linn,  Esq. 
Clerk  of  District  Court :  F.  H.  Mayn. 
Sheriff:  Geo.  B.  Nagues. 

Officers  of  Broadwater  County  (County  Seat,  Townsend)  : 
County  Attorney:  Chas.  P.  Cotter,  Esq. 
Clerk  of  District  Court :  Fred  Bubser. 
Sheriff :  Chas.  B.  Doggett. 


Ftftesenth  Judicial  Dibtbict. 

Counties  of  Rosebud  and  Musselshell. 
District  Judge :  Hon.  Chas.  L.  Crum. 

Officers  of  Rosebud  County  (County  Seat,  Forsyth) : 
County  Attorney :  B.  D.  Tull,  Esq. 
Clerk  of  District  Court:  D.  J.  Muri. 
Sheriff:  Henry  Grierson. 

Officers  of  Musselshell  County  (County  Seat,  Roundup) : 
County  Attorney :  Garry  J.  Jeffries,  Esq. 
Clerk  of  District  Court :  W.  G.  Jarrett. 
Sheriff:  J.  L.  Fisco. 


Sixteenth  Judicial  District. 

Counties  of  Custer,  Fallon  and  Prairie. 

District  Judge :  Hon.  Daniel  L.  0  'Hem. 

Officers  of  Custer  County  (County  Seat,  Miles  City)  : 
County  Attorney:  Frank  Hunter,  Esq. 
Clerk  of  District  Court :  Jas.  G.  Ramsay. 
Sheriff:  Austin  B.  Middleton. 


ziv  Judicial  Districts  of  the 

Officers  of  Fallon  County  (County  Seat,  Baker) : 

County  Attorney:  Chas.  J.  Dousman,  Elsq. 
Clerk  of  District  Court :  Balph  Keener. 
Sheriff:  M.  E.  Jones. 

Officers  pf  Prairie  County  (County  Seat,  Terry) : 

County  Attorney:  W.  G.  Armstrong,  Esq. 
Clerk  of  District  Court:  C.  B.  Marks. 
Sheriff:  W.  A.  Johnson. 


Seventeenth  Judicial  District. 

Counties  of  Phillips,  Valley  and  Sheridan. 

District  Judge:  Hon.  Frank  N.  Utter. 

Officers  of  Phillips  County  (County  Seat,  Malta) : 
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STATE,  Respondent,  v.  McDONALD,  Appellant. 

(No.  3,644.) 

STATE,  Respondent,  v.  BRADLEY,  Appellant. 

(No.  3,645.) 
(Sabmitted  JA&j  3,  1915.    Decided  May  22,  1915.) 

[149  Pac.  279.] 

CntntTMrf  Law — Kidnaping — Witnesses — Indorsement  on  Infor- 
mation— Trial — Instructions. 

Grimiiial  Law — ^Witnesses — Indorsement  on  Infomiation. 

1.  Omission  by  the  county  attorney  to  indorse  the  names  of  material 
witnesses  for  the  state  upon  an  information,  as  required  by  section 
9109,  Bevised  Codes,  either  because  not  known  to  Mm  at  the  inception 
of  the  prosecution,  or  through  negligence  or  ignorance,  is  not  sufficient 
reason  to  make  their  testimony  inadmissible. 

Same. 

2.  Even  though  a  county  attorney  knew  of  witnesses  whose  names 
he  did  not  indorse  upon  the  information  at  the  time  of  its  filing,  it 
was  stiU  within  the  discretion  of  the  trial  court  to  allow  them  to  be 
examined. 

Sam^ — ^Violation  of  Statute— Effect. 

3.  Where  a  county  attorney  violated  the  express  injunction  of  section 
9109,  Revised  Codes,  by  indorsing  the  name  of  a  witness  as  "John  Doe 
Mitchell,'*  whereas  he  knew  his  true  name  to  be  "James  Mitchell," 
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defendant  was  not  entitled  to  a  new  trial  in  the  absence  of  a  showing 
that  he  had  been  prejudiced  by  the  officer's  delinquency. 

Same — Trial — Exclusion  of  Witnesses — Disobedience  of  Order — Effect. 

4.  One  who  had  not  been  subpoenaed  and  did  not  know  that  he  would 
be  called  as  a  witness  was  properly  permitted  to  testify,  though  he 
remained  in  the  courtroom  after  an  order  of  exclusion  of  witnesses 
had  been  made  by  the  court  under  section  8016,  Bevised  Codes. 

Same — Disobedience  of  Order — How  Punishable. 

5.  Disobedience  of  an  order  of  court  excluding  witnesses  from  ths 
courtroom  may  be  punished  as  for  a  contempt,  and  not  by  depriving 
the  party  whose  witness  he  is,  of  his  testimony. 

Same — Offer  of  Proof — Insufficiency. 

6.  In  a  prosecution  for  kidnaping,  an  offer  to  prove  that  an  officer 
of  the  National  Guard  who  had  defendant  under  arrest  offered  to  give 
him  his  freedom,  a  sum  of  money  and  a  railroad  ticket,  provided  he 
would  plead  guilty,  was  properly  rejected  where  the  facts  attending 
the  arrest  were  not  before  the  court  or  incorporated  in  the  offer. 

Same — Kidnaping — Evidence — Sufficiency. 

7.  In  a  prosecution  for  kidnaping  brought  against  leaders  of  a  labor 
union,  evidence  held  sufficient  to  sustain  a  conviction. 

Same — Instructions — Lesser  Offenses. 

8.  While  in  cases  in  which  the  charge  preferred  includes  minor  offensss 
or  different  degrees  of  the  same  crime,  and  the  evidence  is  in  such  a 
condition  that  the  jury  may  find  the  defendant  guilty  of  a  lower  degree 
than  that  charged,  or  of  an  included  offense,  the  court  must  so  formulate 
the  charge  as  to  enable  the  jury  to  find  according  to  their  view  of 
what  the  evidence  justifies,  it  need  not  so  charge  where  the  evidence 
is  such  as  to  show  that  the  defendant  is  either  guilty  of  the  crime 
charged  or  is  entitled  to  an  acquittal. 

Appeal  from  District  Court,  Jefferson  County;  Wm.  A.  Clark, 
Judge. 

Michael  McDonald  and  Joseph  Bradley  were  convicted  of 
kidnaping,  and  appeal  from  the  judgment  and  from  orders  deny- 
ing them  new  trials.    Affirmed. 

Messrs.  Maury,  Templeman  cfe  Davies,  Mr.  I.  0.  Denny  and 
Mr.  M.  J.  Doepker,  for  Appellants,  submitted  briefis;  Mr.  H.  L. 
Maury  argued  the  cause  orally. 

In  behalf  of  the  State,  Mr.  D.  M.  Kelly,  Attorney  General,  and 
Mr.  C.  8.  Wagner,  Assistant  Attorney  General,  submitted  a 
brief;  Mr.  Wagner  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

These  are  separate  appeals  by  the  defendants  from  judgments 
convicting  them  of  the  crime  of  kidnaping  and  orders  denying 
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their  respective  motions  for  new  trial.  They  were  charged 
jointly  and  tried  together.  Though  the  appeals  are  presented 
upon  separate  records  and  under  separate  numbers,  since  the 
contentions  made  in  behalf  of  both  defendants  are  substantially 
the  same,  counsel  submitted  them,  and  they  are  considered,  to- 
gether. The  information  was  originally  filed  in  Silver  Bow 
county;  the  act  constituting  the  offense  having  been  committed 
there.  At  the  instance  of  the  state  a  change  of  venue  was  or- 
dered to  JeflPerson  county,  where  the  trial  took  place.  The 
charging  part  of  the  information  is : 

"That  at  the  county  of  Silver  Bow,  State  of  Montana,  on  or 
about  the  27th  day  of  August,  A.  D.  1914,  and  before  the  filing 
of  this  information,  the  said  defendants  did  willfully  and  un- 
lawfully, wrongfully  and  intentionally  and  feloniously,  seize, 
confine  aud  kidnap  one  Patrick  Towey,  a  human  being,  with  in- 
tent in  them,  the  said  defendants,  then  and  there  to  cause  the 
said  Patrick  Towey,  without  authority  of  law,  to  be  kept  and 
detained  against  his,  the  said  Patrick  Towey 's,  will.'' 

The  charge  was  preferred  under  section  8306  of  the  Revised 
Codes,  which  declares:  ''Every  person  who  willfully — (1) 
seizes,  confines,  inveigles  or  kidnaps,  another  with  intent  to 
cause  him,  without  authority  of  law,  to  be  secretly  confined  or 
imprisoned  within  this  state,  or  to  be  sent  out  of  the  state,  or  in 
any  way  held  to  service  or  kept  or  detained  against  his  or  her 
will  or  against  the  will  of  his  or  her  parent  or  guardian,  whether 
such  guardian  be  natural  or  appointed,  •  •  •  is  guilty  of 
kidnaping  and  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one  year.'* 

This  section  was  construed  by  this  court,  on  application  of 
the  defendants  and  others  for  their  release  on  habeas  corpus,  on 
the  ground  that  the  information  does  not  charge  a  felony.  {Ex 
parte  McDonald,  50  Mont.  348,  146  Pac.  942 ;  Ex  parte  Bradley, 
50  Mont.  354,  146  Pac.  944.)  It  was  determined  that  it  in- 
cludes within  its  purview  as  distinct  offenses  these  several  acts, 
viz.:  The  seizure,  etc.,  of  one  person  by  another  with  intent  to 
eanse  him,  without  authority  of  law,  (1)  to  be  secretly  confined 
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or  imprisoned  in  this  state,  (2)  to  be  sent  out  of  the  state,  or 
(3)  to  be  in  any  way  held  to  service  or  kept  or  detained  against 
his  will,  or  against  the  will  of  his  or  her  parent  or  guardian, 
whether  such  guardian  be  natural  or  appointed.  Upon  further 
consideration  of  the  provision  we  are  satisfied  that  the  construc- 
tion given  it  in  these  cases  is  correct.  We  shall  therefore  pass 
without  notice  the  contention  again  made  by  counsel,  that  the 
information  herein  does  not  charge  a  felony,  in  that  it  omits  en- 
tirely the  element  of  secrecy. 

During  the  course  of  the  trial  several  witnesses  were  examined 
[1]  and  gave  testimony  which  was  material  to  the  state's  case, 
whose  names  had  not  been  indorsed  upon  the  information  at  the 
time  it  was  filed.  Counsel  for  defendant's  objection  to  each  of 
them,  on  the  ground  that  the  county  attorney  had  not  observed 
the  requirement  of  the  statute  in  this  behalf  (Rev.  Codes,  sec. 
9109),  was  overruled.  These  rulings  are  assigned  as  error. 
The  statute  requires  the  names  of  the  witnesses  for  the  state  to 
be  indorsed  upon  the  information  when  it  is  filed,  if  they  are 
known.  There  is  no  provision  requiring  the  names  of  witnesses 
subsequently  discovered,  either  before  the  opening  of  the  trial 
or  during  its  progress,  to  be  indorsed;  nor  is  there  any  provi- 
sion prohibiting  the  examination  of  such  witnesses.  The  pur- 
pose of  the  statute  is  manifest,  viz.,  that  the  defendant,  so  far 
as  reasonably  possible,  may  be  advised  of  the  witnesses  known 
to  the  county  attorney  when  the  information  is  filed,  whom  the 
state  intends  to  call  against  him,  in  order  that  he  may  have  the 
opportunity  to  make  inquiry  with  respect  to  them  and  prepare 
himself  to  meet  their  testimony.  (State  v.  Sloan,  22  Mont.  293, 
56  Pac.  364 ;  State  v.  Colder,  23  Mont.  504,  59  Pac.  903 ;  State  v. 
Schnepel,  23  Mont.  523,  59  Pac.  927 ;  State  v.  Biggs,  45  Mont. 
400,  123  Pac.  410.)  The  county  attorney  cannot  be  required 
to  disclose  the  names  of  witnesses  whom  he  does  not  know. 
Nevertheless  the  state  may  not  be  deprived  of  the  benefit  of 
their  testimony  because  they  are  not  known  to  the  county  at- 
torney at  the  inception  of  the  prosecution  (State  v.  Schnepel, 
supra) ;  and  this  is  true  whether  lack  of  knowledge  on  the  part 
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of  this  ofScer  has  been  due  to  his  want  of  assiduity  in  the  pre- 
liminary preparation  of  the  case  or  not.  His  negligence  due  to 
indolence,  or  even  his  incompetent  knowledge  of  his  important 
duties,  cannot  be  alleged  as  a  reason  why  a  full  disclosure  should 
not  be  made  of  all  the  facts  which  are  material  to  the  state's 
ease.  The  defendant  is  entitled  ''to  appear  and  defend  in  per- 
son and  by  counsel;  to  demand  the  nature  and  cause  of  the 
accusation;  to  meet  the  witnesses  against  him  face  to  face;  to 
have  process  to  compel  the  attendance  of  witnesses  in  his  behalf, 
and  a  speedy  public  trial  by  an  impartial  jury  of  the  county 
or  district  in  which  the  offense  is  alleged  to  have  been  com- 
mitted," subject  to  the  right  of  the  state  to  have  a  change  of 
venue  in  certain  cases.  (Const.,  Art.  Ill,  sec.  16.)  If  during 
the  presentation  of  the  case  the  court  has  accorded  him  all  these 
rights,  and,  further,  has  guarded  him  against  surprise  by  the 
introduction  of  evidence  against  him  by  the  state  which  he  can- 
not meet  or  the  effect  of  which  he  cannot  minimize,  so  far  as 
this  woidd  have  been  possible  by  previous  knowledge  of  the  wit- 
nesses, he  cannot  complain  that  the  county  attorney  has  failed 
to  pursue  the  statute.  The  provision  was  intended  as  a  safe- 
guard to  the  accused  against  surprise  and  unfair  advantage  by 
the  prosecuting  officer,  and  to  serve  the  same  purpose  as  a  like 
provision  relating  to  the  disclosure  of  the  names  of  witnesses 
upon  whose  testimony  an  indictment  is  found  and  returned  by 
a  grand  jury.  (Rev.  Codes,  sec.  9140.)  Neither  was  intended, 
however,  to  operate  as  an  impediment  to  prevent  or  delay  the 
progress  of  a  prosecution,  except  so  far  as  is  necessary  to  enable 
the  defendant  to  have  reasonable  opportunity  to  prepare  his  de- 
fense. When  his  complaint  is  that  he  has  not  been  accorded 
sufficient  time  for  preparation,  or  that  he  has  been  surprised  by 
the  state's  production  of  evidence  which  he  has  not  been  allowed 
an  opportunity  to  meet  or  controvert,  and  he  makes  such  a  show- 
ing to  the  court  as  to  justify  the  conclusion  that  his  complaint  is 
well  founded,  then,  and  then  only,  has  he  a  right  to  allege  pre- 
judice. 
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It  was  never  intended  that  criminals  should  escape  punish* 
ment  or  delay  the  course  of  justice  merely  because  the  public 
prosecutor  has  ignorantly  or  carelessly  omitted  to  observe  the 
rule  prescribed  by  the  statute.  If  the  charge  is  preferred  by 
indictment,  the  indictment  will  be  set  aside  upon  timely  motion, 
if  the  names  of  the  witnesses  are  not  indorsed.  (Rev.  Codes, 
sees.  9140,  9193.)  This  is  not  true  of  an  information;  never- 
theless, if  timely  request  is  made,  the  court  ought  doubtless  to 
require  a  disclosure  of  the  names  of  the  witnesses  then  known. 
Even  so,  after  the  trial  is  over,  and  it  is  not  shown  or  even 
claimed  that  the  defendant  has  suffered  prejudice  by  reason  of 
the  production  of  witnesses  by  the  state  whose  names  had  not 
theretofore  been  disclosed,  he  cannot  insist  that  his  conviction 
was  obtained  unlawfully.  So  far  as  the  command  of  the  statute 
is  concerned,  it  has  been  obeyed  literally  when  the  names  of 
known  witnesses  have  been  indorsed  at  the  time  of  filing.  If 
others  are  subsequently  discovered  whose  evidence  is  material, 
the  county  attorney  would  be  remiss  in  his  duty  if  he  should 
fail  to  call  and  examine  them  if  the  necessities  of  the  case  re- 
quired it.  {State  V.  Schnepel  and  State  v.  Sloan,  supra.)  The 
court  will  presume  that  this  officer  has  in  every  case  done  his 
duty,  until  the  contrary  appears ;  for  the  presumption  prevails 
that  he  has  observed  the  requirements  of  his  official  oath. 

In  the  case  of  all  these  witnesses,  except  two,  the  county  at^ 
torney  stated  that  their  names  were  not  known  to  him  at  the 
time  he  filed  the  information.  With  reference  to  these  he  made 
[2]  no  statement.  If  it  had  appeared  that  he  knew  them  all 
at  the  time  the  information  was  filed,  it  was  still  within  the  dis- 
cretion of  the  court  to  allow  the  examination  to  proceed  without 
delay.     {State  v.  Schnepel,  supra.) 

The  name  of  the  witness  James  Mitchell  was  indorsed  as  John 
[3]  Doe  Mitchell.  Upon  objection  to  his  examination  for  this 
reason,  the  county  attorney  stated  that  he  purposely  so  indorsed 
the  name,  because  he  believed  that,  if  he  had  disclosed  the  true 
name  at  the  time  he  filed  the  information,  the  witness'  life 
would  have  been  in  danger.    The  purport  of  this  statement  will 


51  Mont.]  State  v.  McDonald.  7 

be  made  dear  by  reference  had  to  a  summary  of  the  evidence 
hereafter  made,  showing  the  circumstances  under  which  the 
offense  charged  was  committed.  Whether  the  fears  of  the 
county  attorney  were  justified  by  the  circumstances  and  he  acted 
in  good  faith,  we  need  not  stop  to  inquire.  That  he  violated  the 
express  injunction  of  the  statute  is  clear.  His  conduct  was  in- 
defensible from  any  point  of  view.  Since  the  true  name  of  the 
witness  was  known  to  him.  it  was  his  clear  duty  to  indorse  it  with- 
out reference  to  the  consequences  to  the  witness,  because  the  in- 
junction of  the  statute  is  without  exception  or  proviso,  and 
leaves  him  no  discretion.  It  is  incumbent  upon  him  to  obey  it 
in  order  that  the  defendant  may  be  accorded  all  the  rights  he  is 
entitled  to  under  the  law,  however  plausible  the  reason  may  be 
moving  him  to  evade  it.  It  was  his  duty,  so  far  as  lay  in  his 
power,  to  protect  the  witness.  Nevertheless  this  duty  did  not 
contemplate  an  omission  of  his  duty  to  the  defendant,  nor  did  it 
require  him  to  disobey  the  statute.  But  the  neglect  by  this 
cifficer  to  pursue  strictly  his  statutory  duty  in  his  presentation 
of  the  case  is  not  of  itself  a  reason  why  the  defendants  should  be 
awarded  a  new  trial.  It  does  not  appear  that  the  defendants  in 
this  case  suffered  any  prejudice  by  his  delinquency.  It  is  not 
claimed  by  counsel  that  they  did.  There  was  no  attempt  to 
show  that  they  were  surprised  or  unable  to  meet  the  testimony 
given  by  the  witness.  The  argument  is  merely  that  the  county 
attorney  purposely  failed  to  perform  his  duty,  and  therefore  the 
conviction  should  be  set  aside.    The  argument  is  without  merit. 

Under  the  provisions  of  the  statute  applicable,  this  court  may 
not  set  aside  a  conviction  otherwise  proper  because  of  error 
which  has  not  prejudiced,  or  apparently  tended  to  prejudice,  the 
defendant  in  respect  to  a  substantial  right.  (Bev.  Codes,  sees. 
9415,  9548 ;  State  v.  Gordon,  85  Mont.  458,  90  Pac.  173 ;  State  v. 
De  Lea,  36  Mont.  531,  93  Pac.  814;  State  v.  Bhys,  40  Mont.  131, 
105  Pac.  494.) 

Under  section  8016  of  the  Eevised  Codes  the  judge  may  in 
[4]  any  case  exclude  from  the  courtroom  witnesses  of  the  ad- 
verse party  not  under  examination,  in  order  that  they  may  not 
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hear  the  testimony  of  the  other  witnesses.  At  the  opening  of 
the  trial,  and  upon  the  request  of  the  defendants,  the  presiding 
judge  ordered  all  the  witnesses  excluded.  The  witness  Keller, 
a  deputy  sheriff  in  charge  of  the  defendants,  who  had  been  held 
in  custody,  remained  in  the  courtroom.  He  had  not  been  served 
with  a  subpoena,  and  the  county  attorney  did  not  know  when  the 
order  was  made  that  it  would  be  necessary  to  call  him  to  testify. 
His  testimony  was  substantially  material.  When  he  was  called 
counsel  for  defendants  objected  on  the  ground  that  he  had  dis- 
qualified himself  from  testifying  by  disobeying  the  order  of  ex- 
clusion. The  court  overruled  the  objection,  and  allowed  him  to 
testify.  There  was  no  error.  The  order  of  exclusion  could  not 
apply  to  anyone  who  did  not  expect  to  be  called  as  a  witness. 
[5]  Even  if  the  order  had  applied  to  Keller,  the  penalty  for 
his  disobedience  should  have  been  inflicted  upon  him  by  pun- 
ishing him  for  contempt,  and  not  upon  the  state  by  excluding 
his  evidence.  Of  course,  in  so  far  as  by  his  conduct  in  violating 
such  order  a  witness  manifests  unusual  interest  in  the  result  of 
the  trial,  he  furnishes  ground  for  the  jury  to  question  the  credi- 
bility of  his  testimony ;  nevertheless  he  is  not  thereby  disqualified 
to  testify,  nor  may  the  party  whose  witness  he  is  be  deprived  of 
his  testimony. 

Some  evidence  was  introduced  by  the  state  which  tended  to 
[6]  show  that  after  the  commission  of  the  offense  charged  the 
defendants  fied  from  the  locality  and  concealed  themselves  to 
avoid  arrest.  To  rebut  the  inference  that  this  conduct  was 
prompted  by  a  consciousness  of  guilt,  the  defendant  Bradley,  in 
addition  to  an  explanation  why  he  fled  and  concealed  himself, 
offered  to  show  that  one  Frank  Conley,  who  was  at  the  time  act- 
ing as  provost  marshal  of  the  National  Guard,  and  who  had  this 
defendant  under  arrest,  offered  to  give  him  his  permanent  free- 
dom, the  sum  of  $100,  and  a  railroad  ticket  to  Seattle,  provided 
he  would  plead  guilty  and  let  an  ostensible  judgment  be  pro- 
nounced against  him  fixing  his  punishment  at  three  years  in  the 
state  prison,  and  that  he  refused  to  accept  his  liberty  under  these 
terms.    The  offer  was  rejected,  and  the  ruling  is  assigned  as 
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error.  The  ruling  was  proper.  It  will  be  noted  that  the  offer 
does  not  disclose  where  the  alleged  arrest  of  Bradley  by  Conley 
had  been  made,  when  it  had  been  made,  upon  what  charge,  or 
where  he  was  being  held  or  by  what  authority.  In  fact,  if  it 
be  assumed  that  the  circumstances  were  such  that  proof  of  Con- 
ley 's  offer  would  have  rebutted  conclusively  any  inference  of 
conscious  guilt,  the  circumstances  under  which  it  was  made  are 
not  disclosed.  It  does  not  appear  whether  the  offer  had  any 
relation  to  the  charge  upon  which  Bradley  was  being  tried,  nor 
whether  it  arose  in  Silver  Bow  county.  Indeed,  it  does  not  ap- 
pear where  Conley  was  acting  as  officer  of  the  National  Guard. 
It  is  true  that  from  proceedings  heretofore  had  in  this  court  the 
members  of  this  court  know  that  at  or  about  the  time  both  de- 
fendants were  arrested  for  the  crime  charged  in  this  case  the 
governor  sent  a  regiment  of  the  National  Guard  into  Silver  Bow 
county  to  quell  disorders  growing  out  of  a  controversy  between 
local  labor  unions.  Except  that  there  were  such  disorders,  and 
that  the  charge  against  the  defendants  grew  out  of  them,  the 
conditions  are  not  disclosed  either  by  the  record  or  the  offer. 
There  was,  therefore,  nothing  before  the  court  which  it  could 
look  to  as  illustrating  and  rendering  competent  the  offered  evi- 
dence. The  correctness  of  the  ruling  of  the  trial  court  in  such 
a  case  is  to  be  tested  by  the  attendant  facts  which  are  either 
already  in  evidence  before  it  or  are  incorporated  in  the  offer. 
The  judge  cannot  be  presumed  to  take  judicial  notice  of  what 
the  conditions  were  at  the  time.  While  he  may  be  presumed  to 
have  known  in  a  general  way  of  the  action  of  the  governor  and 
the  causes  leading  up  to  it,  who,  in  fact,  were  the  officers  in 
charge  of  the  military  forces  and  their  particular  acts  and  do- 
ings were  matters  of  proof,  as  any  other  facts  pertinent  to  de- 
fendants' case.  Of  course,  the  offered  evidence  had  not  the 
slightest  relevancy  to  the  case  as  made  against  the  defendant 
McDonald. 

Of  the  many  other  assignments  argued  by  counsel,  none  are 
of  sufficient  merit  to  require  special  notice,  save  two,  viz. :  That 
the  evidence  is  not  sufficient  to  justify  the  verdict  ^  and  that  the 
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court  erred  in  refusing  to  submit  a  requested  instruction  as  to 
the  included  minor  offenses  of  false  imprisonment  and  assault 
in  the  third  degree.  We  shall  not  undertake  to  set  forth  the 
evidence  in  detail.  A  statement  of  a  few  of  the  most  salient 
features  of  it,  with  the  legitimate  inferences  to  be  drawn  there- 
from, will  be  sufficient  to  demonstrate  that  the  conclusion  of  the 
jury  is  fully  sustained  by  it. 

Some  weeks  prior  to  August  27,  1914,  a  schism  had  occurred 
[7]  in  the  Butte  local  union  of  the  Western  Federation  of 
Miners,  resulting  in  the  formation  of  a  new  organization  called 
the  Butte  Mine  Workers'  Union,  by  members  who  had  become 
dissatisfied  with  the  management  of  the  affairs  of  the  old  union 
and  others.  The  new  union  had  grown  until  its  membership 
was  approximately  7,000.  Defendant  McDonald  was  its  presi- 
dent, and  Bradley  its  vice-president.  The  condition  of  feeling 
between  the  members  of  the  new  and  the  old  unions  had  been 
bitter  from  the  start.  This  bitterness  increased  as  the  new  or- 
ganization grew,  until  it  had  reached  the  stage  of  open  and  vio- 
lent hostility.  Among  the  standing  committees  appointed  by 
this  union  to  attend  to  the  details  of  its  affairs  was  one  consisting 
of  fifteen  members  whose  duty,  among  others,  was  to  solicit  per- 
sons to  become  members  of  it.  The  committee  had  visited  one 
of  the  mines  of  the  Anaconda  Copper  Mining  Company  on  Au- 
gust 26,  at  the  hour  at  which  the  miners  were  changing  shift; 
the  purpose  being  to  permit  no  one  to  go  to  work  who  was  not  in 
good  standing  in  the  new  union.  It  was  then  announced  that 
on  the  following  day  no  one  would  be  permitted  to  enter  the 
mine  unless  he  could  exhibit  to  the  committee  a  card  showing 
him  to  be  a  member  in  good  standing.  Accordingly,  on  August 
27,  at  8:30  or  9  o'clock  in  the  morning,  the  committee  was 
present,  accompanied  by  the  defendants  and  a  large  number  of 
other  persons,  many  of  whom  were  members  of  the  union. 
Many  others  were  present  out  of  curiosity  to  observe  w:hat  would 
be  the  outcome.  The  entire  number  was  stated  by  some  of  the 
witnesses  to  be  more  than  1,000  persons.  As  the  men  who  were 
intending  to  go  on  shift  passed  in  the  line  before  the  window  of 
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the  time-keeper  of  the  company,  to  indicate  their  presence  for 
work  on  the  morning  shift,  the  committee,  assisted  by  others, 
would  demand  of  each  of  them  that  he  show  his  membership 
card.  If  anyone  could  not  show  a  card  he  was  ordered  out  of 
the  line  and  compelled  to  go  into  a  ring  of  men  consisting  of  mem- 
bers of  the  committee  and  a  number  of  others  who  were  giving 
their  aid  and  assistance.  They  were  there  held  in  custody  until 
the  inspection  of  cards  had  been  completed.  In  all  thirty-two 
men  were  thus  taken  into  custody.  Among  these  was  one 
Martin  Glackin.  During  the  examination  of  the  cards  two  other 
men,  Martin  Harkins  and  Patrick  Towey,  were  found  by  some 
of  the  committeemen  or  other  members  of  the  union  present,  as 
they  were  passing  through  the  yard.  After  being  questioned 
concerning  their  presence  there,  and  stating  that  they  were  there 
to  go  to  work,  they  were  taken  into  custody  and  held  with  the 
other  thirty-two.  When  the  examination  had  been  completed,  the 
thirty-four  persons  were  lined  up  and  marched  under  guard 
to  the  hall  of  the  union  for  the  purpose  of  ascertainment,  by 
trial,  whether  the  prisoners  were  acceptable  material  for  mem- 
bership in  the  union  and  were  willing  to  join  it.  When  the  hall 
was  reached  it  was  found  that  it  was  too  small  to  accommodate 
the  crowd;  whereupon  the  proceedings  were  adjourned  to  a 
▼acant  lot  several  blocks  away.  The  prisoners  were  taken  to 
this  lot  and  put  into  a  ring  formed  by  the  committee  and  its 
partisans.  One  Chapman,  the  chairman  of  the  committee,  as- 
sumed the  role  of  presiding  officer,  and  presided  until,  becoming 
tired,  he  called  McDonald  to  take  his  place.  McDonald  presided 
until  the  end  of  the  proceedings.  Qlackin,  Harkins  and  Towey 
were  put  into  a  class  by  themselves  to  be  disposed  of  last.  The 
rest  of  the  prisoners  were  called  one  at  a  time.  Each  one  was 
hoisted  upon  a  piano-box  by  the  side  of  Chapman  or  McDonald, 
as  the  case  might  be,  in  sight  of  the  crowd,  which  had  increased 
in  size  until  it  numbered  perhaps  2,000.  As  soon  as  each,  upon 
being  questioned,  signified  his  willingness  to  sever  his  connection 
irith  the  old  union  and  become  a  member  of  the  new  one,  he  was 
by  a  majority  vote  of  the  committee  and  its  partisans,  released 
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and  permitted  to  go,  upon  his  promise  that  by  7  o'clock  in  the 
evening  he  would  join  the  new  union.  Thus  all  were  released 
except  Glackin,  Harkins  and  Towey.  As  to  these  the  over- 
whelming sentiment  was  that  they  were  not  suitable  persons  to 
become  members  of  the  union,  because  as  was  declared  by  per- 
sons taking  part  in  the  proceedings,  they  were  "company  stool- 
pigeons,"  that  is,  had  been  divulging  to  the  Anaconda  Company 
the  secret  doings  of  the  old  union,  and  hence  that,  not  being  fit 
to  become  members  of  the  new  union,  they  must  be  deported 
from  the  city.  The  trials  of  these  three  were  conducted  amidst 
calls  for  a  rope  to  hang  them,  or  suggestions  that  the  ''rollers" 
be  put  under  them,  that  is,  that  they  be  deported  out  of  the-  city, 
and  other  like  expressions.  McDonald  advised  against  deport- 
ing them,  urging  the  committee  to  put  them  upon  probation. 
Admitting,  however,  that  a  majority  must  rule,  he  finally  put 
the  question  as  to  whether  they  should  be  deported.  It  was 
carried.  A  photographer  was  then  called  to  take  their  pictures. 
They  were  compelled  to  pose  for  this  purpose.  When  this  had 
been  accomplished,  the  three  were  marched  under  guard  to  a 
point  about  a  mile  west  of  the  limits  of  the  city,  where  they  were 
released  after  being  told  to  go  and  keep  going,  and  not  to  return 
to  the  city  until  they  had  communicated  with  McDonald  and  as- 
certained that  they  could  do  so  with  safety.  At  no  time  were  any 
of  the  prisoners  subjected  to  personal  violence  by  those  having 
them  in  charge,  except  that  Towey,  who,  when  taken  into  custody, 
was  armed  with  a  revolver  and  offered  resistance,  was  forcibly 
seized  and  disarmed,  and  that  one  of  those  who  acted  as  guard 
during  the  march  from  the  mine  to  the  union  hall  twisted  Glack- 
in's  ear  because  he  did  not  walk  fast  enough.  Nevertheless,  there 
is  abundant  evidence  to  show  that  all  of  the  persons  submitted  to 
the  will  of  the  committee  because  of  the  show  of  force  made  by 
the  number  of  persons  who  accompanied  and  assisted  it  to  ac- 
complish its  purpose,  and  the  hostile  spirit  manifested  by  their 
words  and  acts.  It  appears  beyond  question  that  the  committee, 
backed  by  other  members  of  the  union  accompanying  it,  was 
determined  to  require  submission  to  its  demands  by  all  who 
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were  not  members  of  the  new  union,  and  not  only  so,  but  to  visit 
upon  all  who  proved  recalcitrant  or  were  deemed  unfit  for  mem- 
bership the  penalty  of  deportation.  This  purpose  was  shown 
by  expressions  uttered  bv  the  persons  taking  part  throughout  the 
entire  proceeding,  as  well  as  by  the  result.  By  a  show  of  force, 
short,  it  is  true,  of  personal  violence  or  physical  seizure,  except 
in  Towey's  case,  the  committee  put  under  restraint  the  thirty- 
four  men  and  held  them  under  detention  at  its  pleasure,  the 
time  covering  the  entire  forenoon,  in  the  case  of  Towey  and  his 
two  companions,  who  were  released  and  told  to  go  about  noon. 
Under  the  circumstances,  the  seizure  was  as  complete  and  effec- 
tive as  if  each  one  of  the  persons  had  been  put  in  irons.  Their 
detention  was  continued  until  it  had  been  determined  what  dis- 
position was  to  be  made  of  them,  and  finally  the  three  objec- 
tionable ones  were  compelled  to  submit  to  the  indignity  of  being 
forced  to  pose  for  the  photographer  and  then  marched  out  of  the 
dty. 

No  one  will  question  the  right  of  a  body  of  men  employed  in  a 
particular  industry  to  associate  themselves  together  for  the  pur- 
pose of  bettering  their  condition  morally,  intellectually,  socially 
or  financially.  Under  modem  conditions,  labor  unions,  prop- 
erly conducted,  serve  a  useful  and  beneficial  purpose,  and  it 
may  be  conceded  that  they  are  sometimes  necessary  to  enable  the 
individual  member  to  secure  proper  consideration  and  treatment 
from  his  employer.  They  are  at  liberty  to  increase  their  mem- 
bership by  solicitation,  by  persuasion,  by  argument,  or  by  any 
other  means  which  does  not  infringe  upon  the  personal  liberties 
of  others.  But  they  cannot  lawfully  resort  to  coercion  by 
threats  or  violence  to  accomplish  their  purposes,  whatever  they 
may  be.  They  cannot  lawfully  prevent  any  person  from  em- 
ploying whom  he  will  or  from  engaging  in  such  work  as  he  may 
choose.  The  pursuit  of  happiness  in  all  lawful  ways  is  among 
the  inalienable  rights  of  every  man,  and  no  individual  man  nor 
body  of  men,  for  whatever  purpose  they  may  be  associated,  can 
justify  an  infringement  of  this  right.  It  may  well  be  conceded 
that  the  committee  would  have  been  within  the  law  if  its  pur- 
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pose  in  going  to  the  mine  had  been  only  to  solicit,  in  a  peaceable 
way,  the  persons  found  there  to  become  members  of  the  union. 
It  may  be  conceded,  further,  that  if  it  had  been  agreed  by  the 
company  that  no  one  should  be  retained  in  its  employ  unless  he 
was  a  member  of  the  union,  it  would  have  been  lawful  for  the 
committee  to  be  present  to  see  that  the  agreement  was  being  ob- 
served and  to  offer  remonstrance,  if  such  was  not  the  case. 
Yet  it  had  no  right  to  resort  to  coercion,  by  a  show  of  force  or 
actual  violence,  to  accomplish  either  purpose.  The  purpose  of 
the  committee  in  visiting  the  mine  had  its  inception  in  wrong. 
It  was  not  to  persuade  the  members  of  the  old  union  to  join  the 
new  union.  As  shown  by  the  announcement  made  on  the  pre- 
ceding day  and  the  course  pursued  on  the  27th,  the  purpose  was 
to  prevent  by  force,  if  necessary,  any  member  of  the  old  union 
from  going  to  work.  Assisted  by  its  partisans,  it  did  this.  Not 
only  so ;  it  manifested  the  purpose  by  the  subsequent  proceed- 
ing to  make  an  example  of  those  who  attempted  to  violate  the 
edict  of  the  previous  day.  There  can  be  no  doubt  that  every 
person  who  was  present  and  gave  aid  and  encouragement  to  the 
proceedings  was  guilty  of  kidnaping  Towey,  under  the  third 
clause  of  the  subdivision  of  the  statute  quoted.  That  the  pris- 
oners, before  they  were  taken  from  the  mine  to  the  place  of  trial, 
signified  their  willingness  to  join  the  union,  as  the  evidence  tends 
to  show,  cannot  be  accepted  as  proof  that  they  consented  to  any 
part  of  the  proceedings.  As  already  stated,  they  submitted  be- 
cause they  dared  not  resist,  and  therefore  their  detention  was 
against  their  will. 

But  counsel  say  that  the  defendants,  not  being  members  of 
the  committee,  took  no  part  in  the  proceedings  other  than  such 
as  spectators  might,  and  therefore  were  improperly  held  guilty. 
Let  us  see  if  this  is  so.  They  were  the  principal  officers  of  the 
union.  Inasmuch  as  the  committee  had  been  deputed  to  ac- 
complish the  purpose  of  its  visit,  they  had  no  cause  to  accom- 
pany it,  unless  it  was  to  aid  and  to  see  that  it  performed  its  duly. 
Neither  one  offered  even  a  plausible  explanation  as  to  why  he 
was  present.    Both  remained  throughout  the  proceeding  result- 
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ing  in  the  arrest  of  the  men.  Accepting  their  statement  on  the 
subject  as  true,  they  advised  against  personal  violence  to  any  of 
the  men,  bat  they  did  not  advise  against  their  arrest  and  sub- 
jection to  the  indignities  they  afterward  suffered.  On  the  con- 
trary, they  accompanied  the  committee  with  the  prisoners  to  the 
hall  and  thence  to  the  place  of  trial.  Their  offer  of  advice 
against  the  infliction  of  violence  upon  the  prisoners  was  of  itself, 
in  the  light  of  the  attendant  circumstances,  an  implied  assent  to 
the  legalily  of  the  course  being  pursued  by  the  committee. 
McDonald  actually  presided  over  the  proceedings  during  most 
of  the  time,  thus  directly  recognizing  the  authority  assumed  by 
the  committee  and  aiding  and  encouraging  it  in  carrying  out  its 
purpose.  It  is  true  there  is  evidence  which  tends  to  show  that 
he  advised  against  deporting  Towey  and  his  companions,  and 
urged  that  they  be  put  upon  probation;  but  here  again,  if  we 
accept  this  evidence  as  true,  he  impliedly  recognized  the  author- 
ity of  the  committee,  for,  when  judgment  had  been  pronounced 
against  them,  he  announced  it,  and  then  accompanied  the  com- 
mittee as  it  marched  them  from  the  city,  bidding  them  good-by, 
and  telling  them  to  communicate  with  him  and  he  would  inform 
them  when  it  would  be  safe  for  them  to  return.  His  acts,  in- 
terpreted by  all  the  circumstances,  enforce  the  conviction  that 
he  was  not  merely  an  aider  and  abettor  in  everything  done,  but 
that  he  was  the  leading  spirit.  The  evidence  showing  Bradley's 
active  participation  in  the  affair  is  much  less  direct  and  convin- 
cing, but  the  jury  were  warranted  in  finding  him  guilty  also.  As 
already  shown,  he  was  present  from  the  beginning  to  the  end, 
attending  the  committee  until  they  released  the  men  at  the  out- 
skirts of  the  city.  In  addition  to  this,  there  is  evidence  which 
shows  that  he  occupied  a  prominent  position  in  the  ring  sur- 
rounding the  men  during  the  trials,  and  that  he  apparently  kept 
a  bst  of  them  as  they  were  successively  called  and  disposed  of. 
There  is  also  evidence  that  he  was  in  consultation  with  Mc- 
Donald while  the  latter  was  presiding  as  chairman,  and  that, 
when  the  name  of  a  prisoner  was  called,  Bradley  would  find 
him  and  lead  him  up  for  trial.    As  is  usual  in  such  cases^  the 


16  State  v.  McDonald.  [Mar.  T.  *15 

evidence  is  in  conflict,  but  the  credibility  of  the  witnesses  was 
for  the  jury  to  determine,  and  their  conclusion  is  not  subject  to 
review  by  this  court. 

Throughout  the  foregoing  discussion  we  have  assigned  to  the 
committee  primary  responsibility  for  all  the  proceedings.  In 
fact,  however,  the  purpose  in  taking  the  prisoners  to  the  hall 
was  to  have  the  union  itself  determine  what  should  be  done  with 
them,  and  thus  responsibility  for  subsequent  proceedings  was  ap- 
parently assumed  by  the  union  at  large. 

It  is  argued  that,  since  the  crime  of  kidnaping  necessarily  in- 
[8]  dudes  the  minor  offense  of  false  imprisonment  and  assault 
in  the  third  degree,  it  was  incumbent  upon  the  court,  under  sec- 
tion 9172  of  the  Revised  Codes,  to  submit  appropriate  instruc- 
tions as  to  these  offenses,  thus  leaving  it  to  the  jury  to  determine 
whether  the  evidence  disclosed  a  case  of  kidnaping  or  one  of  the 
minor  offenses  only.  For  the  purpose  of  these  cases  we  may 
adopt  the  assumption  of  counsel  that  every  kind  of  kidnaping  de- 
fined in  the  statute  includes  the  minor  offenses  mentioned,  though 
we  by  no  means  concede  that  the  assumption  is  correct ;  neverthe- 
less we  think  the  argument  not  maintainable.  The  statute  recog- 
nizes the  rule,  which  prevails  generally,  that  in  cases  in  which 
the  charge  preferred  includes  minor  offenses  or  different  degrees 
of  the  same  crime,  and  the  evidence  is  in  such  a  condition  that 
the  jury  may  find  the  defendant  guilty  of  a  lower  degree  than 
that  charged,  or  of  an  included  offense,  it  is  incumbent  upon  the 
court  to  so  formulate  the  charge  as  to  enable  the  jury  to  find 
according  to  their  view  of  what  the  evidence  justifies.  In  many 
instances,  however,  the  evidence  is  such  as  to  show  that  the  de- 
fendant is  either  guilty  of  the  offense  charged  or  is  entitled  to 
an  acquittal.  In  such  cases  the  court  may  not  be  put  in  error 
for  refusing  or  failing  to  instruct  as  to  the  lower  degree  or  the 
included  offense.  The  following  cases  are  illustrative:  State  v. 
Calder,  23  Mont.  504,  59  Pac.  903 ;  State  v.  McOowan,  36  Mont. 
422,  93  Pac.  552 ;  State  v.  Jones,  48  Mont.  505,  139  Pac.  441 ; 
Stevenson  v.  United  States,  162  U.  S.  313,  40  L.  Ed.  980,  16  Sup. 
Ct.  Rep.  839,  People  v.  Barney,  114  CaL  554,  47  Pac.  41  j  JBofttn- 
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son  V.  State,  84  Ga.  674,  11  S.  B.  544;  Crowell  v.  People,  190 
111.  50S,  60  N.  E.  872 ;  State  v.  Alcorn,  137  Mo.  121,  38  S.  W. 
548;  Thurman  v.  State,  32  Neb.  224,  49  N.  W.  338;  Goody. 
State,  1  Lea  (Tenn.),  293.  See,  also,  12  Cyc.  640;  McClain  on 
Criminal  Law,  sec.  391. 

The  evidence  epitomized  above  points  to  but  one  of  two  con- 
clusions, viz.,  that  the  defendants  committed  the  crime  of  kid- 
naping by  participating  in  the  proceedings,  or  that  they  were 
only  curious,  innocent  spectators  of  the  crime  committed  by 
others.  There  can  be  no  doubt  that  Towey  was  kidnaped  by 
some  body  of  persons,  because  he  was  seized  and  held  and  de- 
tained against  his  will  until  it  was  determined  that  he  must 
leave  the  city,  and  that  he  was  then  compelled  to  do  so.  There 
is  no  doubt  that  his  personal  liberty  was  violated,  within  the 
meaning  of  the  statute  defining  the  crime  of  false  imprisonment. 
(Rev.  Codes,  sec.  8324.)  There  is  no  less  doubt,  however,  that 
the  invasion  of  his  liberty  was  such  as  to  constitute  the  aggra- 
vated offense.  The  only  question  really  controverted  in  the  evi- 
dence was  whether  the  defendants  were  participants.  There- 
fore the  only  office  the  requested  instruction  could  have  served 
would  have  been  to  give  the  jury  the  opportunity  to  return  a 
compromise  verdict.  The  court  was  not  required  to  give  it  for 
this  purpose.     {State  v.  McOowan,  supra.) 

In  our  opinion,  the  defendants  were  properly  convicted. 
Hence  the  judgment  and  order  in  each  case  must  be  affirmed. 

Affirmed. 

Mb.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 

Mont.  Vol.  61— a 
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In  re  INFELISE'S  ESTATE.    MELZNER,  Appellant,  v. 

TKUCANO,  Respondent. 

(No.  3,510.) 
rSubmitted  May  3,  1915.    Decided  May  24, 1915.) 

[149  Pac.  365.] 

Administrators — Nonresident  Heirs — Revocation  of  Letters  of 
Administration  —  Petition  —  Insufficiency  —  Discretion  — 
Waiver — Laches — Treaties — Effect, 

Administrators — Hevocation  of  Letters — Bight  of  Nonresident  Heirs. 

1.  Where  letters  of  administration  have  been  gpranted  to  any  person 
other  than  those  enumerated  in  section  7447,  Bevised  Codes,  anyone 
of  the  persons  therein  named,  though  a  resident  of  a  foreign  country, 
may  seek  the  revocation  of  such  lettei^s  and  nominate  someone  to  wet 
as  administrator. 

[As  to  right  of  person  entitled  to  administer  to  nominate  adminis- 
trator to  exclusion  of  person  next  entitled,  see  notes  in  Ann.  Cam. 
1914A,  1014;  22  L.  B.  A.   (n.  s.)   1161.] 

Appeal  and  Error — Correct  Conclusion — Wrong  Beason — ^Affirmance. 

2.  If  an  order  of  the  district  court  is  warranted  by  any  consider- 
ation appearing  upon  the  face  of  the  record,  it  will  be  affirmed,  though 
baseid  upon  an  erroneous  reason. 

Administrators — ^Bevocation  of  Letters — ^Insufficiency  of  Petition. 

3.  Under  section  7446,  Bevised  Codes,  a  request  for  the  revocation 
of  letters  of  administration  by  one  of  the  persons  named  in  sectioii 
7447  must  be  filed  in  the  district  court,  and  a  petition  failing  to  allaga 
the  filing  of  such  a  request  is  insufficient. 

Same — ^Bevocation  of  Letters — Biscrrtion. 

4.  A  request  for  the  revocation  of  letters  of  administration  by  any 
person  named  in  section  7447,  Bevised  Codes  (other  than  the  surviving 
husband  or  wife),  is  addressed  to  the  sound  discretion  of  the  district 
court,  reviewable  only  in  case  of  a  clear  abuse  thereof. 

Same — Nomination  of  Administrator — ^Waiver, 

5.  The  right  conferred  by  section  7447,  Bevised  Codes,  to  name  a 
person  to  administer  the  estate  of  a  decedent,  may  be  waived  by  re* 
fusal  or  failure  to  claim  the  privilege,  or  by  unreasonable  delay  in 
claiming  it. 

Same — ^Laches. 

6.  Where  nearly  seventeen  months  after  the  appointment  of  an  ad- 
ministrator had  elapsed  before  a  petition  seeking  the  revocation  of 
his  letters  and  the  appointment  of  the  nominee  of  a  nonresident  heir 
was  filed,  a  dismissal  of  the  petition  was  justified  on  the  ground  of 
unreasonable  delay. 

Treaties— E.ffect. 

7.  Treaties  are,  by  virtue  of  Article  VI  of  the  United  States  Con- 
stitution, the  supreme  law  of  the  land,  and  ther^ore  binding  npon 
state  courts. 

[As  to  effect  of  treaties  and  power  to  annul  by  hostile  l^gislaiioa^ 
see  note  in  81  Am.  Dec.  536.] 
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Administrators — Effect  of  Treaties. 

8.  Heldf  under  the  treaty  between  the  United  States  and  Italy,  pro- 
viding that  the  respective  consuls-general,  consuls,  vice-consuls  and 
eonsmar  agents  shall  enjoy  in  both  countries  the  rights  and  privileges 
granted  to  the  officers  of  the  same  grade  of  the  most  favored  nation, 
the  Italian  consular  agent  for  Montana  was  entitled,  in  the  absence  ana 
under  the  authority  of  the  Italian  consul-general,  as  against  the  nom- 
inee of  a  nonresident  heir,  to  administer  the  estate  of  an  Italian  subject 
dying  intestate  in  Montana. 

Appeal  from  District  Court,  Jefferson  County;  Wm.  A.  Clark, 
Judge. 

PBTrnoN.by  A.  B.  Melzner  for  the  revocation  of  letters  of 
administration  of  the  estate  of  Au^st  Infelise,  deceased,  issned 
to  C.  A.  Trucano,  and  the  issuance  of  letters  to  petitioner. 
From  an  order  dismissing  the  petition,  the  petitioner  appeals. 
Affirmed. 

Messrs.  Nolan  &  Donovan,  for  Appellant,  submitted  a  brief; 
Mr,  Louis  P.  Donovan  argued  the  cause  orally. 

The  nonresidence  of  the  parent  of  the  deceased  person  will  not 
prevent  the  parent  from  exercising  the  privilege  conferred  upon 
him  or  her  by  section  7447  of  the  Revised  Codes.  While  the 
question  has  apparently  not  been  discussed  or  argued  by  this 
court,  it  was  impliedly  decided  in  Ee  KoUer's  Estate,  40  Mont. 
137,  105  Pac.  549.  It  has  been  recently  held  in  California  that 
section  1383  of  the  California  Code,  which  is  identical  with  sec- 
tion 7447  of  our  Code,  does  not  confer  the  right  to  revoke  let- 
ters of  administration  upon  the  nominee  of  a  nonresident  father 
or  mother  of  the  deceased.  (In  re  Martin's  Estate,  163  Cal. 
440,  125  Pac.  1055.)  All  of  the  reasons  advanced  by  the  Cali- 
fornia court  in  support  of  the  conclusion  in  Martin's  estate  are 
consistent  with  the  view  that  if  the  nonresident  parent  had  the 
right  to  nominate  an  administrator  in  the  first  instance,  he  might 
obtain,  through  his  nominee,  a  revocation  of  letters  previously 
issued  to  one  less  entitled;  and  since  our  statute  confers  the 
right  to  nominate  an  administrator  in  the  first  instance  upon  the 
nonresident  parent,  we  respectfully  submit  that  there  is  noth- 
ing in  the  case  of  In  re  Martin  inconsistent  with  the  view  that 
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in  this  state  the  nominee  of  a  nonresident  parent  may  obtain  the 
revocation  of  letters  previously  issued  to  another. 

The  following  California  cases,  which  hold  that  the  court  may, 
in  the  exercise  of  its  discretion,  refuse  to  appoint  the  nominee 
of  a  relative,  are  not  in  point,  because  they  were  not  decided 
under  a  statute  similar  to  section  7447  of  our  Codes,  but  were 
decided  under  section  1379  of  the  California  Code,  which  is 
identical  with  section  7446  of  the  Revised  Codes  of  Montana: 
Estate  of  Harrison,  135  Cal.  7 ,  66  Pac.  846 ;  Estate  of  Bedell, 
97  Cal.  339,  32  Pac.  323 ;  Estate  of  Brundage,  141  Cal.  538,  75 
Pac.  175;  Estate  of  Turner,  143  Cal.  438,  77  Pac.  144;  Estate 
of  Richardson,  120  Cal.  344,  52  Pac.  832.  Section  7446  of  the 
Revised  Codes,  which  is  identical  with  section  1379  of  the  Cali- 
fornia Code,  under  which  the  above  cases  were  decided,  has  no 
application  to  the  case  at  bar,  because:  (a)  It  has  no  reference 
to  a  case  where  it  is  necessary  to  revoke  letters  of  administra- 
tion already  issued,  (b)  It  has  no  reference  to  a  case  unless 
the  party  nominating  is  himself  competent;  if  the  party  nomi- 
nating is  not  competent,  the  nomination  is  a  legal  nullity  and 
will  not  even  move  the  discretion  of  the  court  (Estate  of 
Beach,  63  Cal.  458;  Estate  of  Hyde,  64  Cal.  228,  30  Pac.  804.) 

The  provisions  of  the  treaty  between  the  United  States  and 
Italy  cannot,  but  do,  set  aside  the  statutory  provisions  of  this 
state  relative  to  probate  proceedings.  {In  re  Ohio's  Estate,  157 
Cal.  552, 137  Am.  St.  Rep.  145,  37  L,  R.  A.  (n.  s.),  549,  108  Pac. 
516.) 

The  cases  cited  and  relied  upon  by  counsel  for  defendant  in 
his  brief  filed  in  the  court  below  were  considered  by  the  supreme 
court  of  the  United  States  in  Rocca  v.  Thompson,  where  it  was 
held  that  the  courts,  whose  opinions  are  cited  by  defendant,  had 
reached  an  erroneous  conclusion  in  holding  that  the  treaty  be- 
tween the  United  States  and  Argentine  Republic  gave  to  the 
consuls  of  Argentine  Republic  a  right  to  administer  upon  the 
estates  of  citizens  of  that  country  in  contravention  to  state 
statutes  upon  the  subject.  (Rocca  v.  Thompson,  223  U.  S.  317, 
56  L.  Ed.  453,  32  Sup.  Ct  Rep.  207.)     In  the  same  case  it  was 
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impliedly  held  that  the  consul  could  not  claim  such  a  privilege 
under  the  treaty  with  Paraguay,  which,  in.  the  case  at  bar,  is 
relied  upon  by  counsel  for  the  defendant  in  his  third  affirma- 
tive defense.  Since  the  ratification  of  the  treaty  proclaimed 
March  20,  1911,  between  the  United  States  and  Sweden,  only 
one  appellate  court  has  had  occasion,  so  far  as  we  know,  to  con- 
stitie  the  provisions  of  that  treaty.  The  question  now  before 
this  court  was  before  the  supreme  court  of  Minnesota  (Austro- 
Hungarian  Consul  v.  Westphal  {In  re  Lis  Estate),  120  Minn. 
122,  139  N.  W.  300.)  In  that  case  the  supreme  court  of  Mm- 
nesota  held  that  the  language  of  the  Swedish  treaty  did  not  set 
aside  or  in  any  manner  affect  the  state  statutes  relating  to  pro- 
bate proceedings  and  defining  the  priority  of  rights  to  letters 
of  administration.  We  submit  the  provisions  of  the  treaty  be- 
tween the  United  States  and  Italy  do  not  in  any  manner  repeal 
or  set  aside  section  7447  of  the  Revised  Codes,  and  that  the  third 
and  fourth  defenses  were  subject  to  demurrer,  and  that  the 
demurrers  thereto  should  have  been  sustained. 

Mr.  A.  C.  McDaniel,  for  Bespondent^  submitted  a  brief  and 
argued  the  cause  orally. 

We  are  not  claiming  under  the  Argentine  treaty,  but  under 
the  treaties  with  Paraguay  and  Sweden,  whose  provisions  dis- 
tinctly, clearly  and  positively  state  that  consuls,  etc.,  may  be  ap- 
pointed administrators.  The  following  cases,  involving  the  Ar- 
gentine treaty  will  show  that  the  most  favored  nation  clause 
does  carry  the  provisions  of  the  treaties  with  Paraguay  and 
Sweden  to  the  Italian  treaty :  Carpigiani  v.  HaU,  172  Ala.  287, 
Ann.  Cas.  1913D,  651,  55  South.  248 ;  TartagUo's  Estate,  12  Misc. 
Rep.  245,  33  N.  Y.  Supp.  1121 ;  Fattosini's  Estate,  33  Misc.  Rep. 
18,  67  N.  Y.  Supp.  1119 ;  ScuteUa's  Estate,  145  App.  Div.  156, 
129  N.  Y.  Supp.  20;  McEvoy  v.  Wyman  {In  re  Wyman),  191 
Mass.  276,  114  Am.  St.  Rep.  601,  77  N.  E.  379 ;  Re  Arduino,  9 
Ohio  N.  P.  (n.  s.)  369;  Be  Sttvetti,  66  Misc.  Rep.  394,  122  N.  Y. 
Supp.  400.  There  are  some  recent  cases  reported  in  the  New 
York  Supplement  which  construe  the  provisions  of  the  treaties 
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with  Paraguay  and  Sweden,  and  hold  that  these  treaties  with  the 
Italian  treaty  give  the  Italian  consul  the  right  to  letters  of  ad- 
ministration in  preference  to  others.  These  cases  are:  Be  Bag- 
lien's  Estate  (Sur.  Ct.),  137  N.  T.  Supp.  175;  Be  Lombardi,  78 
Misc.  Rep.  689,  138  N.  Y.  Supp.  1007;  Be  Biccardo,  79  Misc. 
Rep.  371,  140  N.  Y.  Supp.  606;  Be  VukeUc's  Estate  (Sur.  Ct.), 
143  N.  Y.  Supp.  679;  Be  D'Adamo's  Estate  (Sur.  Ct.),  141  N. 
Y.  Supp.  1103,  affirmed  in  159  App.  Div.  40,  144  N.  Y.  Supp. 
429. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

On  October  21,  1912,  the  respondent,  C.  A.  Trucano,  was  ap- 
pointed administrator  of  the  estate  of  August  Infelise,  who  died 
intestate  in  Jefferson  county.  Thereafter  and  on  March  16, 
1914,  the  appellant,  Melzner,  filed  his  petition,  praying  revoca- 
tion of  respondent's  letters  and  the  issuance  of  letters  of  ad- 
ministration to  himself,  basing  his  petition  upon  an  alleged  nomi- 
nation by  the  mother  and  sole  heir  of  the  deceased,  she  residing 
in  Italy.  To  this  the  respondent  answered,  denying  the  nomi- 
nation of  the  appellant  by  the  mother  of  the  deceased,  and  plead- 
ing affirmatively:  (1)  That  on  October  29,  1913,  the  appellant 
filed  a  similar  petition  which,  being  resisted  by  the  respondent 
upon  the  grounds  now  urged,  was  after  hearing  dismissed  by  the 
court  for  want  of  sufficient  evidence  to  show  appellant's  nomi- 
nation, and,  no  appeal  having  been  taken  from  such  order,  the 
matters  and  things  sought  to  be  presented  by  the  present  peti- 
tion are  res  adjudicata;  and  (2)  that  Infelise  was,  at  the  time 
of  his  death,  a  subject  of  the  kingdom  of  Italy,  whereof  the  ap- 
pellant is  the  consular  agent  for  Montana,  entitled  by  treaty 
between  the  United  States  and  Italy  to  have,  and  directed  by 
the  Italian  consul-general  to  procure,  letters  of  administration 
upon  said  estate.  To  this  Melzner  demurred,  and  the  court,  by 
a  single  order  made  and  entered  on  the  15th  day  of  May,  1914, 
overruled  said  demurrer  and  dismissed  the  petition  '*on  the 
ground  that  the  applicant  has  no  authority  to  apply  for  letters 
because  the  nominating  person  has  no  right,  under  the  showing 
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made  and  under  the  law,  to  ask  for  the  revocation  of  the  letters 
issued  to  C.  A.  Trueano."  From  that  order  this  appeal  is  taken. 
1.  It  is  supposed  by  the  appellant  that  the  order  in  question 
[1]  can  be  justified,  if  at  all,  only  upon  the  theory  that  the 
district  court  correctly  held  the  mother's  nomination  to  be  in- 
effective because  of  her  nonresidence.  If  such  is  the  view  in- 
tended  to  be  expressed  by  the  order — ^which  we  doubt — it  was 
certainly  erroneous.  (Rev.  Codes,  sec.  7447;  In  re  Craigie's 
Estate,  24  Mont.  37,  60  Pac.  495 ;  In  re  Roller's  Estate,  40  Mont. 
137,  105  Pac.  549.)  But  this  would  not  absolve  us  from  the 
duty  of  affirming  the  order  if  it  be  warranted  by  any  considera- 
[2]  tion  appearing  upon  the  face  of  the  record.  {Menard  v. 
Montana  Cent.  Ry,  Co.,  22  Mont.  340,  56  Pac.  592.)  And  such 
consideration  does  appear.  The  statute  above  referred  to,  un- 
der which  the  nominee  of  a  surviving  mother  may  be  entitled 
to  letters  and  to  the  revocation  of  prior  letters,  is  not  absolute 
and  available  at  all  times,  under  all  conditions.  The  pleading 
in  such,  as  in  all  other  cases,  must  show  prima  facie  that  the 
applicant  is  entitled  to  the  relief  sought.  In  the  present  instance 
[3]  it  is  alleged  that  the  mother  did,  on  January  21,  1914, 
**duly  make,  execute  and  deliver  an  instrument  in  writing,  re- 
questing the  petitioner  to  obtain  revocation  of  the  letters  of 
administration  heretofore  issued  to  C.  A.  Trucano,  and  further 
requesting  •  •  •  that  said  A.  B.  Melzner  be  appointed  ad- 
ministrator," but  this  is  merely  the  opinion  of  Melzner  that  a 
paper,  in  effect  as  stated,  was  properly  executed  by  the  mother. 
Section  7447  is  to  be  read  in  connection  with  the  other  Code  sec- 
tions upon  the  same  subject,  including  section  7446.  Under  the 
latter  section  the  request  must  be  filed  in  the  court.  Nowhere 
is  it  made  to  appear  that  this  was  done,  and  no  copy  of  the 
request  is  attached  to  the  petition;  hence  it  cannot,  in  strict- 
ness, be  said  that  any  request  was  before  the  court.  Assuming, 
however,  that  the  allegation  above  quoted  was  sufficient  prima 
fade,  the  petitioner  had  and  could  claim  no  right  in  the  prem- 
ises other  than  as  the  nominee  of  the  mother.  Now,  save  as  to 
[4]    a  surviving  husband  or  wife — ^whose  right  to  administer  or 
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to  name  the  administrator  is  absolute  (Bev.  Codes,  sec.  7432; 
In  re  Blackbvm's  Estate,  48  Mont.  179,  137  Pac.  381)— a 
request  by  any  of  the  other  persons  named  in  section  7447  is 
addressed  to  the  sound  discretion  of  the  court,  and  a  refusal  to 
heed  such  request  cannot  be  reversed  unless  a  clear  abuse  of 
such  discretion  is  shown  (Richurdson's  Estate,  120  Cal.  344,  52 
Pac.  832;  Estate  of  Morgan,  53  Cal.  243;  Healy's  Estate,  122 
Cal.  162,  54  Pac.  736;  Harrison's  Estate,  135  Cal.  7,  66  Pac, 
[5]  846).  Even  as  to  the  surviving  husband  or  wife  the  bene- 
fit of  section  7447  may  be  waived  (Rev.  Codes,  sec.  6181 ;  In  re 
Blackburn's  Estate,  supra),  not  only  by  express  assent,  but  also 
by  refusal  or  failure  to  claim,  or  by  unreasonable  delay  in 
claiming,  the  advantage  given  by  that  section.  (Estate  of  Keane, 
56  Cal.  407 ;  McColgan  v.  Kenny,  68  Md.  258,  11  Atl.  819 ; 
Pollard  V.  MohZer,  55  Md.  284,  287 ;  Rice  v.  Tilton,  13  Wyo.  420, 
80  Pac.  828;  Rodes  v.  Boyers,  106  Tenn.  434,  61  S.  W.  776; 
Edwards  v.  Bruce,  8  Md.  387,  392;  Sprague's  Estate,  125  Mich. 
357,  84  N.  W.  293.)  The  petition  in  question  was  filed  on  March 
[6]  16,  1914,  nearly  seventeen  months  after  the  appoint- 
ment of  Trucano,  and  there  is  nothing  on  its  face  to  show  when 
the  mother  became  apprised  of  this  event.  As,  however,  no 
question  is  raised  touching  Trucano 's  appointment  in  the  first 
instance,  it  must  be  presumed  that  due  notice  was  given  before 
it  was  made,  and  the  effect  of  this  is  to  impute  constructive 
knowledge  to  the  mother  that  Trucano  would  be  appointed  in 
the  absence  of  timely  objection.  Without  any  showing  of  want 
of  actual  notice,  or  without  any  averments  excusatory  of  her 
delay,  and  after  such  a  lapse  of  time  during  which  the  admin- 
istrator previously  appointed  was  permitted  to  act  without  criti- 
cism or  complaint,  the  court  cannot  be  put  in  error  for  refusing 
to  entertain  the  petition  to  revoke;  and  until  Trucano 's  letters 
were  revoked,  the  appellant  could  not  be  appointed.  (Estate 
of  Keane,  supra;  Bedell's  Estate,  97  Cal.  339,  32  Pac.  323  j 
Jewett  V.  Turner,  172  Mass.  496,  52  N.  E.  1082.) 

Nor  is  this  situation  altered  because  the  answer  alleges,  as  the 
basis  for  a  plea  of  res  adjudicata,  that  the  appellant  did,  on 
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October  29, 1913,  file  a  similar  petition  to  the  one  now  before  us. 
This  circumstance  cannot  be  considered  at  all  in  determining 
the  sufficiency  of  the  showing  made  by  the  petition;  but,  if  it 
could,  it  was  still  possible  for  the  court  to  make  the  order  in 
question,  because  of  the  first  delay  of  twelve  months  and  the  ap- 
parent acquiescence  for  five  months  after  the  dismissal  of  the 
first  petition. 

2.  The  appellant  assigns  error  in  the  overruling  of  his  de- 
murrer to  the  respondent's  affirmative  defenses.  The  import- 
[7,8]  ance  of  this  to  the  case  as  it  now  stands  is  not  dear; 
for,  if  the  proceedings  were  correctly  dismissed  for  insufficiency 
in  the  showing  made  by  the  petition,  any  error  committed  in 
ruling  upon  the  demurrer  was  harmless.  To  set  the  matter  at 
rest,  however,  and  in  due  respect  to  the  elaborate  arguments  of 
counsel  upon  the  subject,  we  express  the  view  that  so  far  as  the 
defenses  based  upon  the  treaty  with  Italy  are  concerned,  the  rul- 
ing was  not  erroneous.  Article  XYII  of  that  treaty  (20  Stat. 
732)  provides:  "The  respective  consuls-general,  consuls,  vice- 
consuls  and  consular  agents,  as  likewise  the  consular  chancellors, 
secretaries,  clerks  or  attaches,  shall  enjoy  in  both  countries,  all 
the  rights,  prerogatives,  immunities  and  privileges  which  are 
or  may  hereafter  be  granted  to  the  officers  of  the  same  grade, 
of  the  most  favored  nation."  Under  this  "most  favored  na- 
tion" clause,  reliance  is  had  upon  the  provisions  of  Article  X  of 
the  treaty  between  the  United  States  and  Paraguay  (12  Stat. 
1096)  and  of  Article  XIV  of  the  treaty  between  the  United 
States  and  Sweden  (37  Stat.  1487).  The  stipulation  in  the 
treaty  with  Sweden  is  that:  "In  the  event  of  any  citizens  of 
cither  of  the  two  contracting  parties  dying  without  will  or  testa- 
ment, in  the  territory  of  the  other  contracting  party,  the  con- 
sul-general, consul,  vice-consul  general,  or  vice-consul  of  the  na- 
tion to  which  the  deceased  may  belong,  or,  in  his  absence,  the 
representative  of  such  consul-general,  consul,  vice-consul  general, 
or  vice-consul,  shall,  so  far  as  the  laws  of  each  country  will  per- 
mit and  pending  the  appointment  of  an  administrator  and  until 
letters  of  administration  have  been  granted,  take  charge  of  the 
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property  left  by  the  deceased  for  the  benefit  of  his  lawful  heirs 
and  creditors,  and,  moreover,  have  the  right  to  be  appointed  as 
administrator  of  such  estate."  These  provisions  are  the  su- 
preme law  of  the  land,  binding  upon  us,  anything  in  the  Con- 
stitution or  laws  of  this  state  to  the  contrary  notwithstanding 
(U.  S.  Const.,  Art.  VI) ;  and,  under  the  liberal  construction  to 
which  treaties  are  entitled  (Shanks  v.  Dupont,  3  Pet.  242,  7  L. 
Ed.  666),  upon  the  weight  of  decided  cases  (ScuteUa's  Estate, 
145  App.  Div.  156,  129  N.  Y.  Supp.  20 ;  McEvoy  v.  Wyman  (In 
Re  Wyman),  191  Mass.  276, 114  Am.  St.  Eep.  601,  77  N.  B.  379; 
Carpigiani  v.  EaU,  172  Ala.  287,  Ann.  Cas.  1913D,  651,  55 
South.  248;  Lobrasciano's  Estate,  38  Misc.  Kep.  415,  77  N.  Y. 
Supp.  1040),  and  in  accordance  with  the  uniform  practice  of 
the  executive  department  of  the  government,  where  the  primary 
duty  of  interpreting  treaties  resides  (5  Moore,  Int.  Law  Digest, 
pp.  117-125),  we  think  it  perfectly  dear  that  the  Italian  con- 
sular agent  for  Montana,  in  the  absence  and  under  the  authority 
of  the  Italian  consul-general,  is  entitled,  as  against  the  nominee 
of  a  nonresident  heir,  to  administer  the  estate  of  any  Italian 
subject  dying  intestate  within  his  jurisdiction. 

The  appellant  contends,  however,  that  even  on  this  theory  the 
respondent  could  not  be  appointed,  because  it  is  not  averred  that 
the  Italian  consul-general  is  absent  from  the  United  States,  or 
from  the  district  over  which  he  presides,  which  district  includes 
eleven  states  of  this  Union,  extending  from  South  Dakota  to 
Arizona.  The  answer  avers  that  the  Italian  consul-general  re- 
sides in  Denver,  Colorado ;  that  appellant  is  the  Italian  consular 
agent  for  the  state  of  Montana,  appointed  to  act  and  acting  for 
the  consul-general  in  the  absence  of  the  latter  from  this  state, 
and  that  he  has  been  specifically  directed  by  the  consul-general 
to  apply  for  these  letters  of  administration.  Manifestly,  the 
treaty  does  not  contemplate  that  the  consul-general  shall  be  per- 
sonally present  in  all  the  states  of  his  district  at  the  same  mo- 
ment of  time,  but  that,  as  to  all  matters  within  his  powers,  he 
may  act  through  consular  agents  when  he  is  not  personally  pres- 
ent at  the  place  where  his  consular  activities  are  for  the  mom^it 
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required.    As  regards  the  administration  of  estates,  the  phrase 
"in  the  absence  of  the  consul-general"  obviously  means  his 
nonpresence  in  the  state  wherein  the  administration  occurs. 
The  order  appealed  from  is  af&rmed. 

Ms.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 


CITY  OF  BUTTE,  Appeiijlnt,  v,  BENNETTS  m  AU, 

'Respondents. 

(No.  3,518.) 
(Submitted  May  5, 1915.    Decided  May  25,  1915.) 

[149  Pac  92.] 

Public  Officers — Official  Bonds — Sureties — Liability. 

1.  Where  the  law  defines  the  duties  of  a  public  officer,  his  sureties 
are  responsible  for  the  faithful  performance  of  such  duties  only,  and 
not  for  acts  not  pertaining  thereto;  hence  an  action  did  not  lie  against 
the  sureties  on  a  county  assessor's  bond  to  recover  moneys  improperly 
paid  to  him  as  compensation  for  the  collection  by  him  of  certain  city 
taxes,  a  duty  imposed  by  law  upon  other  officers. 

[Afl  to  sureties  liable  only  for  official  acts,  see  note  in  91  Am.  St.  Bep. 
'     507.    As  to  liability  of  surety  on  bond  of  public  officer  for  acts  wholly 
outside  official  duty,  see  note  in  Ann.  Cas.  1912C,  581.] 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mo- 
Cleman,  Judge. 

Action  by  the  City  of  Butte  against  Qilbert  Bennetts  and 
others.  From  a  judgment  for  defendants^  plaintiff  appeals. 
Affirmed. 

Messrs.  Alex,  MacJcel,  Wm.  F.  Davis  and  N.  A.  Rotering,  for 
Appellant,  submitted  a  brief;  Mr.  Botering  argued  the  cause 
orally. 

Where  a  constable  was  sued  upon  his  official  bond,  it  was  in- 
sisted that  as  the  constable  was  shown  to  have  had  no  lawful 
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authority  to  arrest  the  plaintiflp,  his  act  was  therefore  not  done 
in  the  line  of  his  duty.  The  court  there  held  that  for  illegal 
acts  and  acts  forbidden  by  law  an  officer  was  liable  on  his  official 
bond.  (Clancy  v.  Kenworthy,  74  Iowa,  740,  7  Am.  St.  Rep.  508, 
35  N.  W.  427.)  This  court  has  held  that  a  city  treasurer  is 
liable  for  moneys  received  by  him  as  licenses  collected  from  dis- 
orderly  houses  and  from  gambling  houses,  even  though  there  is 
no  statute  authorizing  such  collection.  {City  of  PhUipsburg  v. 
Degenhart,  30  Mont.  299,  76  Pac.  694 ;  Smith  v.  Lovell,  2  Mont. 
332;  Board  of  Commrs.  v.  Gardner,  18  Mont.  110,  44  Pac.  407.) 
The  sureties  on  an  official  bond  are  liable  for  a  statutory  penalty 
for  taking  illegal  fees.  (Ecdes  v.  United  States  Fidelity  dk 
Guar,  Co.,  72  Neb.  734,  117  Am.  St.  Rep.  830,  101  N.  W.  1023 ; 
see,  also,  Blaco  v.  State,  58  Neb.  557,  78  N.  W.  1056 ;  Slcagit 
County  V.  American  Bonding  Co.,  59  Wash.  8,  109  Pac.  199; 
State  ex  rel  Cordey  v.  Flinn,  3  Blackf.  (Ind.)  72,  23  Am.  Dec. 
380;  Droleshaugh  v.  Hill,  64  Ohio  St.  257,  60  N.  E.  202 ;  National 
Bank  v.  Rutledge,  84  Fed.  400.)  Where  an  officer  procures  the 
payment  of  money  to  himself  by  the  city  when  nothing  was  due 
him,  the  sureties  upon  his  official  bond  become  liable*  {Arming^ 
ton  V.  State,  45  Ind.  10.) 

Messrs.  Walker  iSk  Walker,  for  Respondents,  submitted  a  brief; 
Mr.  Thos.  jr.  Walker  argued  the  cause  orally. 

No  liability  can  exist  as  against  the  respondents,  because  there 
has  been  no  breach  of  official  duty  on  the  part  of  the  principal. 
{HUl  V.  Kemile,  9  Cal.  71 ;  Schloss  v.  White,  16  Cal.  65 ;  Gov- 
ernor V.  Perrine,  23  Ala.  807 ;  People  v.  Hilton,  36  Fed.  172 ; 
Lafayette  v.  James,  92  Ind.  240,  47  Am.  Rep.  140;  United  States 
V.  Kirkpatrick,  9  Wheat.  720,  6  L.  Ed.  199 ;  Snyder  v.  Gross, 
69  Neb.  340,  5  Ann.  Cas.  152,  95  N.  W.  636 ;  State  v.  Porter,  69 
Neb.  203,  95  N.  W.  769 ;  Whitfield  v.  Wooldridge,  23  Miss.  183 ; 
Brown  v.  Commonwealth,  6  J.  J.  Marsh.  (Ky.)  635;  Machiasport 
V.  Small,  77  Me.  109 ;  State  v.  Johnson,  55  Mo.  80 ;  Sa/n  Luis 
Obispo  County  v.  Farnum,  108  CaL  562,  41  Pac  445.) 
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MB.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

By  its  amended  complaint  the  appellant,  city  of  Butte,  seeks 
judgment  for  $885.10  against  Qilbert  Bennetts  and  others  for 
moneys  paid  by  the  city  to  Bennetts  as  compensation  for  the 
collection  by  him  of  certain  city  taxes  while  county  assessor  of 
Silver  Bow  county,  the  other  defendants  being  sureties  upon  his 
official  bond.  Two  separate  demurrers  were  filed,  one  by  Ben- 
netts which  was  overruled,  and  the  other  by  the  sureties  which 
was  sustained*  The  city,  declining  to  plead  further,  suflfered 
judgment  to  be  entered  dismissing  its  action  as  to  the  sureties, 
and  from  that  judgment  prosecutes  this  appeal. 

The  question  presented  is  whether  a  cause  of  action  is  stated 
[1]  against  the  defendant  sureties.  The  pleading  alleges,  in 
substance,  that  the  city  had  not  advertised  for  or  received  any 
bids  for  the  collecting  of  said  taxes,  and  no  contract  for  such 
service  had  been  entered  into  by  it  with  Bennetts,  notwithstand- 
ing that  at  the  time  such  service  was  rendered  one  of  the  rules 
of  business  duly  enacted  and  adopted  by  the  city  council,  re- 
quired all  contracts  exceeding  $250  in  amount  to  be  let  to  the 
lowest  bidder,  as  also  do  the  provisions  of  section  3278  of  the 
Bevised  Codes ;  that  said  Bennetts  was  fully  paid  by  the  county 
of  Silver  Bow  the  entire  salary  authorized  by  law  to  be  paid  for 
his  services  as  county  assessor,  but  he  nevertheless  demanded 
and  was  paid  said  sum  of  $885.10  for  collecting  said  city  taxes, 
no  part  of  which  has  he  repaid;  that  demand  has  been  made 
upon  him  and  his  sureties  to  pay  said  sum  to  the  plaintiff,  which 
demand  has  been  refused.  Attached  to  the  complaint  as  an  ex- 
hibit is  a  copy  of  the  official  bond  of  Bennetts,  which  shows  such 
bond  to  be  in  the  usual  form. 

The  demurrer  of  the  sureties  was,  in  our  judgment,  properly 
sustained.  They  can  be  held  to  answer  for  the  acts  or  omissions 
of  their  principal  only  according  to  the  tenor  of  their  undertak- 
ing, and  this  was  that  he  should  '*well,  truly  and  faithfully  per- 
form all  official  duties  now  required  of  him  by  law,  and  •  •  • 
all  of  the  duties  of  such  office  of  county  assessor  required  by 
any  law  to  be  enacted  subsequent  to  the  execution  of  this  bond." 
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Obligations  of  this  sort  are  strictissirivi  juris.  (Rev.  Codes,  sec. 
5682;  5  Cye.  758;  Mechem  on  Public  Officers,  sees.  282,  283.) 
"Sureties  have  the  right  to  rely  upon  the  letter  of  their  under- 
takings, and  their  liability  cannot  be  extended  by  implication. 
A  public  officer's  sureties  are  only  responsible  for  the  duties  as- 
signed such  officer  by  the  law.  Where  the  law  defines  the  duties 
of  a  public  officer,  his  sureties  are  responsible  for  the  faithful 
performance  of  such  duties,  and  are  not  responsible  for  acts 
which  do  not  pertain  to  his  office."  {Smith  v.  Lovell,  2  Mont. 
332.)  Unless,  therefore,  the  collection  of  taxes  for  the  city  was 
an  official  duty  of  Bennetts  as  county  assessor,  required  of  him 
by  law,  no  default  or  miscarriage  of  his  in  respect  thereto  could 
be  made  the  basis  of  liability  as  against  his  sureties.  (City  of 
San  Jose  v.  Welch,  65  Cal.  358,  4  Pac.  207 ;  S<m  Luis  Obispo 
County  V.  Farnum,  108  Cal.  562,  41  Pac.  445 ;  State  v.  Porter, 
69  Neb.  203,  95  N.  W.  769;  Brown  v.  Commonwealth,  6  J.  J. 
Marsh.  (Ky.)  635;  State  v.  Bonner,  72  Mo.  387;  Feller  v.  Gates, 
40  Or.  543,  91  Am.  St.  Rep.  492,  and  note,  56  L.  R.  A.  630,  67 
Pac.  416.) 

Not  only  does  our  statute  fail  to  impose  upon  the  county  as- 
sessor the  duty  of  collecting  taxes  for  either  city  or  county,  but 
it  reposes  that  duty  elsewhere  (Rev.  Codes,  sees.  2684,  3356, 
3357) ;  and  this  court  has  distinctly  pointed  out  why  it  is  that 
no  such  duty  can  be  imposed  upon  him.  {Mutual  Life  Ins.  Co. 
V.  Martien,  27  Mont.  437,  71  Pac.  470.)  Much  refinement  is 
indulged  by  the  books  and  repeated  in  the  briefs,  as  to  whether 
an  act  done  by  a  person  who  happens  to  be  an  officer  is  colore 
officii  or  virtute  officii,  with  the  consequences  flowing  from  this 
distinction.  We  need  not  consider  them,  since  whatever  service 
Bennetts  rendered  the  city  of  Butte  in  the  premises  was  not, 
and  could  not  have  been,  as  county  assessor. 

The  judgment  appealed  from  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway  con- 
cur. 
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MAETIN,  Ebspondbnt,  v.  NORTHEBN  PACIFIC  RT.  CO., 

Appellant. 

(No.  3,512.) 
(Sabmitted  May  4, 1915.    Decided  May  25, 1916.)! 

[149  Pae.  «9.] 

Personal  Injuries — Railroads — Trespwses-^Children— Turntable 
Doctrine — CompUUni — Instructions — Trial — Denmrrer. 

Trial — ^Demurrer — Single  Gause  of  Aetion — Connts. 

!•  Under  seetion  6586,  Bevised  Codes,  providing  that  a  demurrer  lies 
«nlj  to  an  entire  complaint  or  to  an  entire  cause  of  action^  demurrers 
to  each  of  four  counts  stdting  but  a  single  cause  of  action  for  the 
death  of  a  child  in  a  railroad  yard  were  properly  overruled. 

Personal  Injuries — ^Defective  Appliances — Ck>mplaint — Indefiniteness. 

2.  In  an  action  for  the  death  of  a  seven  year  old  boy  in  a  railroad 
y&rdy  an  allegation  that  a  freight-car  in  which  he  was  playing  when 
killed  had  been  left  in  a  defective  condition  for  a  long  time  prior  to 
the  aoeident  was  too  indefinite  to  show  a  duty  on  the  part  of  defend- 
ant company  to  make  repairs. 

Same— Self-imposed  Duty — Failure  not  Negligence. 

8.  Where,  although  not  required  to  do  so  by  statute  or  ordinance,  a 
railroad  company  attempts  to  perform  the  self-imposed  duty  of  keeping 
children  out  of  its  yards,  negligence  in  this  regard  is  not  actionable. 

[As  to  negligence  in  dealing  with  children,  eee  note  in  49  Am-  St. 
Bep.  406.] 

Same— Turntable  Doctrine — Proximate  Causer-Complaint. 

4.  To  bring  a  case  within  the  doctrine  of  the  turntable  cases  the 
attractiveness  of  the  alleged  nuisance  must  have  been  the  proximate 
cause  of  the  injury. 

[As  to  turntable  case  doctrine,  see  notes  in  14  Am.  St.  Bep.  595;  49 
Am.  St.  Bep.  417;  19  L.  B.  A.  (n.  s.)  1094.  As  to  liability  to  tres- 
passers injured  by  turntables  and  other  dangerous  appliances,  see  notes 
in  59  Am.  Bep.  23;  14  L.  B.  A.  781;  16  L.  B.  A.  (n.  s.)  1129.] 

Same— Trial — Instructions — Submission  of  Defective  Counts — General  Ver- 
dict— Presumptions. 

5.  Where  the  district  court  submitted  instructions  analyzing  the  issues 
sought  to  be  framed  upon  three  counts  of  the  complaint,  two  of  which 
were  insufficient,  telling  the  jury  that  if  they  found  the  allegations  of 
any  one  of  them  proved  by  a  jpreponderance  of  the  evidence,  their 
Terdict  should  be  for  the  plaintiff,  and  a  general  verdict  w&b  returned, 
the  presumption  cannot  be  indulged  that  the  verdict  was  founded  upon 
the  good  count  rather  than  upon  the  defective  ones. 

Same— Trial — Instructions — Proper  Submission  of  Issues. 

6.  A  fair  and  impartial  trial  comprehends  a  trial  upon  the  issues 
properly  submitted  to  the  jury  on  the  court's  instructions. 

Same — Turntable  Doctrine — Complaint — Sufficiency. 

7.  A  complaint  alleging  that  a  freight-car  in  which  a  boy  of  tender 
jears  was  Killed  was  peculiarly  attractive  to  children  because  of  its 
•hape  and  defective  condition  and  was  an  impUed  invitation  to  them 
to  enter  and  play  thereon,  and  that  deceased,  attracted  by  it^  did  go 
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upon  it  and  was  killed  because  of  its  defective  condition,  was  sufficient 
to  warrant  recovery  under  the  turntable  doctrine. 

[As  to  turntable  doctrine,  see  notes  in  14  Am.  St.  Bep.  595;  49  Am. 
St.  Rep.  417.  As  to  application  of  turntable  or  attractive  nuisance 
doctrine  to  standing  railroad  cars,  see  note  in  Ann.  Oas.  1912D,  916.] 

Same — Railroads — Trespassers — Proper  Defense. 

8.  Where  a  trespasser  of  the  age  of  discretion  and  capable  of  ap- 
preciating the  danger  incident  to  being  in  a  railroad  yard  is  lulled, 
the  railway  company  may  successfully  defend  an  action  for  damages 
upon  the  theory  that  he  was  wrongfully  upon  its  property  and  that  it 
owed  him  no  duty  other  than  to  refrain  from  willful  or  wanton  acts 
which  might  occasion  injury. 

[As  to  trespassing  children,  see  note  in  49  Am.  St.  Bep.  416.] 

Same — Turntable  Doctrine — Erroneous  Instruction. 

9.  An  instruction  in  an  action  based  upon  the  liability  of  a  railroad 
company  under  the  turntable  doctrine,  that  if  an  owner  of  property 
maintains,  exposed  thereon,  a  device  which  is  peculiarly  and  unusually 
attractive  to  children  of  youth  and  inexperience  and  they  are  at- 
tracted by  it,  they  are  not  trespassers,  held  erroneous  in  omitting 
the  element  of  knowledge  on  the  part  of  the  owner  that  the  device 
was  unusually  dangerous  and  alluring  to  children  of  tender  years,  and 
that  they  were,  or  were  likely  to  be,  attracted  by  it. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J, 
Miller  Smith,  Judge, 

Action  by  Maggie  Martin  against  the  Northern  Pacific  Rail- 
way Company.  Judgment  for  the  plaintiff  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Cause  submitted  on  briefs  of  counsel. 

Messrs.  Gunn,  Rasch  dk  Hall,  for  Appellant. 

In  order  to  avoid  the  defense  of  the  doctrine  of  the  turntable 
cases,  it  is  necessary  to  allege  that  the  thing  which  caused  the 
injury  was  not  only  a  thing  peculiarly  attractive  to  children, 
but  also  that  it  was  a  dangerous  machine  or  other  dangerous 
thing.  (Sioux  City  &  P.  B.  J?.  Co.  v.  Stout,  17  WaU.  657,  21 
L.  Ed.  745;  Gates  v.  Northern  Pacific  By.  Co.,  37  Mont.  103,  94 
Pac.  751 ;  Driscoll  v.  Clark,  32  Mont.  172,  80  Pac.  1,  373.)  The 
dangerous  thing  peculiarly  attractive  to  children  must  be  the 
proximate  cause  of  the  injury  before  the  owner  thereof  can  be 
held  liable  under  the  doctrine  of  the  turntable  cases.  {Charvoz 
V.  Salt  Lake  City,  42  Utah,  455,  45  L.  R.  A.  (n.  s.)  652,  131 
Pac.  901 ;  Seymour  v.  Union  Stock  Yards  dk  Transit  Co.,  224 
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HI.  579,  79  N.  E.  950;  Stvartivood's  Ouardian  v.  Louisuille  c6 
.V.  R.  Co.,  129  Ky.  247, 130  Am.  St.  Rep.  465,  19  L.  R.  A.  (n.  b.) 
1112,  111  S.  W.  305 ;  Monehan  v.  South  Covington  &  C.  St.  By. 
Co.,  117  Ky.  771,  78  S.  W.  1106 ;  Clark  v.  Northern  Pac.  R,  Co., 
29  Wash.  139,  59  L.  R.  A.  508,  69  Pac.  636 ;  Graves  v.  Washing- 
ton Water  Power  Co.,  44  Wash.  675,  11  L.  R.  A.  (n.  s.)  452,  87 
Pac.  956;  Briscoe  v.  Henderson  Lighting  cfe  Power  Co.,  148  N, 
E.  396,  19  L.  R.  A.  (n.  s.)  1116,  62  S.  E.  600.) 

Probably  the  weight  of  authority  at  present  is  against  the 
doctrine  of  the  turntable  cases  or  the  doctrine  of  attractive  nui- 
sances, as  a  number  of  the  courts  that  formerly  adopted  said 
doctrine  have  since  repudiated  it,  while  the  tendency  of  the 
courts  of  the  states  still  adhering  to  such  doctrine  is  to  restrict 
its  application  to  the  class  of  things  regarding  which  the  doc« 
trine  was  first  announced.  (See  exhaustive  note  on  **  Attractive 
Nuisances"  in  19  L.  R.  A.  (n.  s.)  1095^1165;  Wheeling  &  L.  E 
R.  Co.  V.  Harvey,  77  Ohio  St.  235,  122  Am.  St.  Rep.  503,  11  Ann 
Cas.  981,  19  L.  R.  A.  (n.  s.)  1136,  83  N.  E.  66;  Ritz  v.  City  of 
Wheeling,  45  W.  Va.  262,  43  L.  R.  A.  148,  31  S.  E.  993.)  Not 
only  has  the  tendency  of  the  courts  of  other  states  been  to  limit 
the  application  and  scope  of  this  doctrine,  as  shown  above,  but 
such  has  been  the  tendency  of  this  court.  (See  Oates  v.  North- 
ern Pacific  Ry.  Co.,  supra.)  In  harmony  with  the  limitations 
upon  the  application  of  such  doctrine,  as  shown  in  the  cases  cited 
above,  it  has  been  repeatedly  held  that  a  railroad  car  standing 
on  the  tracks  is  not  within  the  scope  thereof.  {Barney  v.  Han^ 
nibal  &  St  Joe  R.  Co.,  126  Mo.  372,  26  L.  R.  A.  847,  28  S.  W. 
1069 ;  Chicago  &  Alton  R.  Co.  v.  McLaughlin,  47  111.  265 ;  Cen- 
tral Branch  Union  Pac.  R.  Co.  v.  Henigh,  23  Kan.  347,  33  Am. 
Rep.  167 ;  McEachem  v.  Boston  cfe  M.  R.  Co.,  150  Mass.  515,  23 
N.  E.  231 ;  Cva-ley  v.  Missouri  Pac.  Ry.  Co.,  98  Mo.  13,  10  S.  W. 
593 ;  Rushenberg  v.  St.  Louis  etc.  Ry.  Co.,  109  Mo.  112,  19  S.  W. 
216;  Kaumeier  v.  City  Electric  Ry.  Co.,  116  Mich.  306,  72  Am 
St.  Rep.  525,  40  L.  R.  A.  385,  74  N.  W.  481.) 

An  implied  invitation  was  expressly  rebutted.     The  evidence 
shows  that  the  defendant  was  using  all  reasonable  means  to  keep 
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children  out  of  its  yards.  In  White's  Supplement  to  Thompson 
on  Negligence,  he  discusses  in  section  1035  the  doctrine  of  ''At- 
tractive Nuisances,"  and  closes  the  section  in  the  following  lan- 
guage: '*It  certainly  cannot  be  claimed  that  children  were  in- 
vited upon  the  premises  where  the  evidence  shows  that  the  owner 
or  his  servants  had  repeatedly  driven  them  away."  {North 
Texas  Construction  Co,  v.  Bostick,  98  Tex.  239,  83  S.  W.  12; 
/.  /.  Case  Threshing  Machine  Co,  v.  Bvms,  38  Tex.  Civ.  412,  86 
S.  W.  66 ;  HaH  v.  Mason  City  Brick  &  TUe  Co.,  154  Iowa,  741, 
38  L.  E.  A.  (n.  s.)  1173, 135  S.  W.  423.) 

Mr.  Wellington  D.  Bankin,  for  Bespondent. 

The  question  of  whether  or  not  the  car  in  question  was  a  dan- 
gerous and  attractive  instrument  was  submitted  to  the  jury 
with  some  evidence  to  support  it,  and  the  jury  having  found  in 
favor  of  the  plaintiff,  it  is  set  at  rest  as  far  as  this  court  is  con- 
cerned. {BrinJcley  Car  Works  etc.  Co.  v.  Cooper,  60  Ark.  545, 
46  Am.  St.  Rep.  216,  31  S.  W.  154 ;  McAllister  v.  Seattle  B.  etc. 
Co.,  44  Wash.  179,  87  Pac.  68 ;  Bjork  v.  City  of  Tacoma,  76 
Wash.  225,  48  L.  R.  A.  (n.  s.)  331,  135  Pac.  1005;  NashviUe^ 
Lumber  Co.  v.  Bushee,  100  Ark.  76,  38  L.  R.  A.  (n.  s.)  754,  139 
S.  W.  301,  306 ;  Berg  v.  B.  B.  Ftvel  Co.,  122  Minn.  323,  142  N. 
W.  321.)  That  a  car  can  be  attractive  under  certain  circum- 
stances is  impliedly  held  in  the  case  of  Oates  v.  Northern  Pac. 
Ry.  Co.,  37  Mont.  103,  94  Pac.  751. 

Plaintiff's  first  and  second  causes  of  action  state  facts  suffi- 
cient to  constitute  a  cause  of  action  and  likewise  to  support  the 
judgment.  (See  Penso  v.  McCormick,  125  Ind.  116,  21  Am.  St. 
Rep.  211,  9  L.  R.  A.  313,  25  N.  E.  156 ;  Schmidt  v.  Kansas  City 
Distilling  Co.,  90  Mo.  284,  59  Am.  Rep.  16,  1  S.  W.  865,  2  S.  W. 
417;  1  Thompson  on  Negligence,  sec.  1030.) 

The  doctrine  of  the  turntable  cases  should  be  applied  to  all 
things  that  are  uncommon  and  artificially  produced,  and  which 
are  attractive  and  alluring  to  children  of  immature  judgment 
and  discretion,  and  are  inherently  dangerous,  and  where  it  is 
practical  to  guard  them  without  serious  inconvenience  and  with- 
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out  great  expenge  to  the  owner.  {Brovm  y.  Salt  Lake  City,  33 
Utah,  222,  126  Am.  St.  Rep.  828,  14  Ann.  Cas.  1004,  14  L.  R. 
A  (n.  s.)  619,  93  Pac.  570;  Union  Pacific  By.  Co.  v.  McDonald, 
152  U.  S.  262,  38  L.  Ed.  434,  14  Sup.  Ct.  Rep.  619 ;  Little  v. 
James  McCord  Co.  (Tex.  Civ.),  151  S.  W.  835;  Biggs  v.  Con- 
solidated Barb'Wire  Co.,  60  Kan.  217,  44  L.  R.  A.  655,  56  Pac. 
4;  O'Malley  v.  St.  Paul,  M.  &  M.  By.  Co.,  43  Minn.  289,  45 
N.  W.  440.) 

A  general  verdict  will  not  be  presumed  to  have  been  based 
upon  a  claim  unsupported  by  evidence,  but  will  be  deemed 
to  rest  upon  such  other  causes  of  action  as  are  supported  by 
sufficient  proof,  and  if  the  verdict  can  be  sustained  by  refer- 
ence to  the  proof  under  any  one  of  several  causes  of  action,  it 
will  be  done.  {Nielsen  v.  Provident  Sav.  Life  Assur.  Soc,  139 
Cal.  332,  96  Am.  St.  Rep.  146,  73  Pac.  168 ;  Chicago,  W.  &  F. 
CoaL  Co.  V.  Moran,  210  lU.  9,  71  N.  E.  38 ;  Scott  v.  Parlin  &\ 
Orendorff  Co.,  245  HI.  460,  92  N.  E.  318 ;  Pevey  v.  Schvlenburg, 
&  Boeckeler  Lumber  Co,,  33  Minn.  45,  21  N.  W.  844.) 

Whether  or  not  the  Martin  boy  was  ordered  out  of  the  yards 
was  a  question  for  the  jury.  {Decker  v.  Itasca  Paper  Co.,  Ill 
Minn.  439,  127  N.  W.  183 ;  Ferrell  v.  Dixie  Cotton  MUls,  157 
N.  C.  528,  37  L.  R.  A.  (n.  s.)  64,  73  S.  E.  142.) 

ilR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
eourt. 

This  action  was  brought  to  recover  damages  for  the  death  of 
James  T.  Martin,  a  seven  year  old  boy  who  was  found  dead  in  a 
gondola  car  in  the  Northern  Pacific  yards  at  Helena  on  March 
25,  1911,  Anderson  and  Biggs,  car  inspectors,  and  McMasters,  a 
yard  watchman,  all  in  the  employ  of  the  railway  company,  were 
joined  as  defendants.  Throughout  the  pleadings,  the  court  pro- 
ceedings and  in  the  briefs  presented  upon  this  appeal,  the  com- 
plaint is  treated  as  containing  four  causes  of  action.  It  is  al- 
leged that  the  car  in  question  was  out  of  repair,  in  that  the 
appliances  for  keeping  the  door-  in  place  were  broken  or  missing. 
In  the  first  cause  of  action  negligence  is  predicated  upon  the 
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failure  of  McMasters  to  guard  this  car  to  prevent  children  get- 
ting upon  it  and  in  a  place  of  danger;  upon  the  failure  of  the 
inspectors  to  discover  the  defects  in  the  car ;  upon  the  failure  of 
the  railway  company  to  have  the  car  repaired ;  and  in  permitting 
it,  in  its  defective  and  dangerous  condition,  to  be  placed  and  to 
remain  where  it  is  alleged  children  of  tender  years  were  accus- 
tomed to  play.  In  this  connection  it  is  alleged  that  the  car  had 
been  in  such  defective  condition  for  a  long  time  prior  to  the 
date  of  the  accident.  In  the  second  cause  of  action  the  allega- 
tions of  the  first  are  repeated,  and  in  addition  thereto  it  is  al- 
leged that  the  car  in  its  defective  condition  was  a  dangerous  in- 
strumentality, and,  because  of  its  shape  and  of  the  fact  that 
large  holes  had  been  burned  in  its  sides,  was  peculiarly  and  un- 
usually attractive  to  children  of  tender  years  and  constituted 
an  implied  invitation  to  them  to  go  on  the  railway  company's 
property;  that  the  Martin  boy  was  attracted  by  the  car,  went 
upon  it,  and  was  killed  by  the  car  door  falling  upon  him.  In 
the  third  cause  of  action^  in  addition  to  the  facts  stated  in  the 
first,  it  is  alleged  that  the  railway  company  maintained  in  its 
yards,  near  where  the  car  in  question  was  placed,  engines,  trains 
and  cars,  a  coal-chute,  and  roundhouse,  all  of  which  were  pecu- 
liarly attractive  to  children,  and  constituted  an  implied  invita- 
tion to  them  to  go  upon  the  company's  property,  into  its  yards, 
and  upon  any  cars  standing  there;  that  the  Martin  boy,  being 
attracted  by  these  various  devices,  went  upon  the  car  in  ques- 
tion and  was  killed.  In  the  fourth  cause  of  action,  the  facts 
stated  in  the  third  are  repeated,  except  that  a  turntable  is  sub- 
stituted as  the  attractive  nuisance,  in  place  of  the  coal-chute, 
roundhouse,  engines,  trains  and  cars.  A  general  demurrer  to 
the  complaint  and  to  each  so-called  cause  of  action  was  over- 
ruled, and  an  answer  filed  which  denied  all  allegations  of  negli- 
gence on  the  part  of  defendants.  When  plaintiff  sought  upon 
the  trial  of  the  cause  to  prove  the  attractive  character  of  the 
coal-chute  and  turntable,  an  objection  was  interposed  and  sus- 
tained, and  in  his  brief  counsel  for  respondent  says;  ''The  lower 
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court  excluded  all  evidence  as  to  the  third  and  fourth  causes 
of  action.''  Before  trial  the  cause  was  dismissed  as  to  McMas- 
ters.  The  jury  returned  a  general  verdict  in  favor  of  Anderson 
and  Biggs  and  against  the  railway  company.  From  the  judg- 
ment entered  thereon,  this  appeal  is  prosecuted. 

The  complaint  states  but  a  single  cause  of  action  set  forth 
[1]  in  four  separate  counts.  Under  section  6536,  Revised 
Codes,  a  demurrer  lies  only  to  an  entire  complaint  or  to  an  entire 
cause  of  action.  For  this  reason  the  trial  court  did  not  err  in 
overruling  the  demurrer  to  each  of  the  so-called  causes  of  action. 
However,  the  same  question  is  preserved  in  the  record  by  an  ob- 
jection to  the  introduction  of  any  evidence  in  support  of  the 
allegations  of  negligence  contained  in  the  first,  third  and  fourth 
counts. 

The  first  count  does  not  charge  actionable  negligence.  The 
allegation  that  the  car  in  question  had  been  in  its  defective  con- 
[2]  dition  for  a  long  time  prior  to  fhs  accident  is  too  indefinite 
to  impose  upon  the  defendants  any  duty  to  make  repairs.  {Mc- 
Enaney  v.  City  of  Butte,  43  Mont.  526,  117  Pac.  893 ;  PhiUips 
v.  Butte  Jockey  Club  etc,  46  Mont.  338,  42  L.  R.  A.  (n.  s.)  1076, 
127  Pac.  1011.)  Neither  is  this  count  sufficient  upon  the  theory 
that  the  railway  company  was  negligent  in  failing  to  keep  young 
children  out  of  its  Helena  yards.  In  the  absence  of  statute  or  or- 
[3]  dinance  requiring  it,  the  company  owed  to  deceased  no  duty 
to  guard  its  yards  against  his  encroachments,  and  any  attempted 
assumption  of  the  burden  of  guarding  its  yards  did  not  create 
a  legal  duty  upon  its  part  to  do  so.  In  Barney  v.  Hannibal  <& 
St.  Joe  B.  Co.,  126  Mo.  372,  26  L.  R.  A.  847,  28  S.  W.  1069,  it 
is  said:  ''But  plaintiff's  counsel  says  that  defendant  assumed 
the  duty  of  keeping  its  yards  dear  of  boys,  by  giving  instruc- 
tions to  its  yard-hands,  etc.;  but  that  this  duty  was  neglected, 
and  therefore  a  cause  of  action  arises  alone  from  this  neglect. 
But  if  the  prior  duty  did  not  exist  to  keep  the  boys  out  of  the 
yards,  then  the  mere  assumption  of  a  nonexistent  duty  would 
be  but  a  gratuity  with  no  precedent  or  concurrent  consideration 
on  which  to  base  it,  and  therefore  no  liability  would  follow  such 
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assumed  and  pretermitted  duty.    Mere  pretermission  of  a  self- 
imposed  precaution  does  not  constitute  actionable  negligence." 

It  would  not  aid  plaintiff  if  it  be  conceded  that,  from  the  cus- 
tom of  children  in  playing  in  the  company's  yards,  a  license  to 
the  deceased  child  was  impliedly  granted  to  go  upon  the  car  in 
question ;  for  the  car  itself  was  not  dangerous.  It  became  dan- 
gerous only  from  being  out  of  repair,  and,  in  the  absence  of 
allegations  suflScient  to  charge  the  company  with  the  duty  to 
repair,  the  count  fails  to  disclose  liability  to  a  licensee  upon  that 
theory. 

Neither  the  third  nor  fourth  count  states  facts  sufBcient  to 
warrant  recovery.  There  is  no  causal  connection  disclosed  be- 
tween the  alleged  negligent  acts  and  the  injury.  To  make  ap- 
[4]  plicable  the  rule  sought  to  be  invoked,  in  each  of  these 
counts,  the  attractive  nuisance  itself,  or  something  inseparably 
connected  with  it,  must  have  been  the  proximate  cause  of  the 
injury.  {Charvoz  v.  Salt  Lake  City,  42  Utah,  455,  45  L.  R.  A. 
(n.  s.)  652,  131  Pac.  901;  McDermott  v.  Burke,  256  111.  401,  100 
N.  E.  168.)  Furthermore,  there  was  not  any  substantial  evi- 
dence to  support  a  verdict  based  upon  either  of  these  two  counts. 

The  trial  court  withdrew  the  third  count  from  the  jury,  but 
[5]  should  have  withdrawn  the  first  and  fourth  as  well.  In- 
stead of  doing  so,  it  emphasized  the  error  by  analyzing  to  the 
jury  the  issues  sought  to  be  framed  upon  the  first,  second  and 
fourth  counts,  and  in  paragraph  19  of  the  charge  advised  the 
jury  that,  if  they  found  the  allegations  of  any  one  of  these  three 
counts  proved  by  a  preponderance  of  the  evidence,  the  verdict 
should  be  for  the  plaintiff.  There  is  nothing  in  the  general  ver- 
dict itself,  or  in  the  entire  record  before  us,  from  which  it  can 
be  determined  upon  which  of  the  three  counts  submitted  the 
jury  made  their  finding.  We  are  unable  to  agree  with  counsel 
for  respondent  that  the  authorities  cited  by  him  sustain  the 
proposition  that,  if  the  complaint  contains  one  good  count,  the 
presumption  will  be  indulged  that  the  jurors  determined  that 
fact  and  founded  their  verdict  upon  it,  rather  than  upon  the 
counts  which  fail  to  state  facts  sufficient  to  warrant  recovery. 
Jurors  are  not  familiar  with  the  rules  governing  practice  and 
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procedure,  but  have  a  right  to  assume  that  any  count  submitted 
to  them  by  the  court  will  justify  recovery  if  the  evidence  sup- 
ports it.  The  purpose  to  be  served  in  instructing  a  jury  is  to 
apprise  the  members  of  the  rules  of  law  necessary  to  be  consid- 
ered in  their  deliberations.  If  the  presumption  is  to  be  in- 
dulged that  the  jurors  know  the  law,  the  court  is  performing 
an  idle  ceremony  in  instructing  them.  In  Pevey  v.  Schulenhurg 
dk  Boeckeler  Lumber  Co.,  33  Minn.  45,  21  N.  W.  844,  the  defect- 
ive count  was  submitted  to  the  jury  without  objection  from  the 
complaining  parly.  Scott  v.  Parlin  cfe  Orendorff  Co.,  245  111. 
460,  92  N.  E.  318,  and  Chicago,  W.  cfe  V.  Coal  Co.  v.  Moran,  210 
111.  9,  71  N,  E.  38,  were  decided  under  a  statute  peculiar  to  Il- 
linois ;  while  in  Nielsen  v.  Provident  Sav.  etc.  Soc,  139  Cal.  332, 
96  Am.  St.  Rep.  146,  73  Pac.  168,  the  issues  framed  by  the  plead- 
ings justify,  or  at  least  explain,  the  expression  found  in  the 
[6]  opinion  of  the  court  to  which  counsel  has  made  reference. 
A  fair  and  impartial  trial  comprehends  a  trial  upon  issues 
properly  submitted,  and,  when  different  theories  of  the  same  case 
are  placed  before  a  jury,  it  is  impossible  to  know  upon  which 
the  general  verdict  is  made  to  depend.  With  equal  propriety 
might  it  be  said  that,  in  a  given  case  where  proper  and  improper 
evidence  has  been  admitted,  the  jury  made  a  correct  segregation 
and  based  their  verdict  upon  the  proper  evidence  alone,  as  to  in- 
dulge the  presumption  in  this  instance  that  the  jurors  separated 
the  good  count  from  tiie  bad  ones,  and  determined  the  rights 
of  the  parties  upon  it.  In  submitting  to  the  jury  counts  1  and 
4,  the  trial  court  erred  to  the  prejudice  of  the  substantial  rights 
of  this  appellant. 

In  the  second  count  respondent  seeks  to  bring  this  action 
[7]  within  the  ** attractive  nuisance"  doctrine,  or  the  doctrine 
of  the  turntable  cases.  The  allegations  of  the  count  are  suffi- 
cient, if  proved,  to  warrant  recovery  under  that  doctrine  which 
has  heretofore  received  the  tacit  approval  of  this  court.  {Gates 
V.  Northern  Pacific  Ry.  Co.,  37  Mont.  103,  94  Pac.  751.) 

It  is  not  contended  that  the  railway  company  expressly  invited 
the  deceased  to  come  upon  its  property,  or  that  it  was  guilty 
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of  wanton  or  willful  acts  which  occasioned  his  death,  or  that  it 
discovered  his  peril  in  time  to  avoid  the  injury  which  befell  him. 
If  he  had  been  of  the  age  of  discretion  capable  of  appreciating 
[8]  the  danger  into  which  he  was  entering,  the  company  could 
successfully  defend  this  action  upon  the  theory  that  he  was 
wrongfully  upon  its  property,  and  that  it  owed  to  him  no  duty 
except  to  refrain  from  willful  or  wanton  acts  which  might  oc- 
casion injury.  {Conway  v.  Monidah  Trust,  47  Mont.  269,  132 
Pac.  26.)  To  forestall  the  interposition  of  such  a  defense,  plain- 
tiff alleged  that  the  deceased  was  but  seven  years  of  age  and  be- 
cause of  his  youth  and  inexperience  was  incapable  of  appreciat- 
ing the  dangerous  condition  of  the  car  in  question;  that  the 
company  maintained  the  car  in  such  condition  that  it  was  un- 
usually dangerous,  peculiarly  alluring  to  children  of  tender 
years ;  that  it  was  calculated  to  attract  such  children ;  and  that 
these  facts  were  all  known  to  the  company.  This  court  has 
never  had  occasion  to  make  direct  application  of  the  principle 
which  is  said  to  have  had  its  origin  in  Sioux  City  etc.  B.  B.  Co. 
v.  Stout,  17  Wall.  657,  21  L.  Ed.  745,  and  which  is  familiarly 
known  as  the  doctrine  of  the  turntable  cases.  In  DriscoU  v. 
Clark,  32  Mont.  172,  80  Pac.  1,  373,  in  Gates  v.  Northern  Pac. 
By.  Co.,  above,  and  in  Nixon  v.  Montana  etc.  By.  Co.,  50  Mont. 
95,  145  Pac.  8,  we  referred  to  the  rule  at  some  length,  only,  how- 
ever, to  determine  that  none  of  those  cases  fell  within  it. 

It  will  be  seen  at  once  that  the  crucial  point  in  the  trial  of 
this  case  was  reached  in  determining  whether  the  deceased  was 
[9]  wrongfully  upon  the  car  at  the  time  he  received  his  injury. 
Upon  the  trial  court  was  imposed  the  duty  to  correctly  define  to 
the  jury  the  facts  and  circumstances  which  must  be  made  to 
appear  in  order  to  relieve  the  child  from  the  imputation  that 
he  was  a  naked  trespasser.  In  instruction  20  the  court  charged 
that  if  an  owner  of  property  maintains  exposed  thereon  some- 
thing which  is  peculiarly  and  unusually  attracti^^  to  children 
of  youth  and  inexperience,  and  such  children  are  attracted  by 
such  thing,  then  such  children  are  not  trespassers  when  upon  the 
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property.  Every  court  which  follows  and  applies  the  turntable 
doctrine  predicates  liability  upon  the  negligence  of  the  land 
owner — ^his  failure  to  discharge  a  duty  which  he  owes  to  the  in- 
jured person.  Some  of  these  courts  treat  the  injured  party  as 
a  trespasser,  but  excuse  the  trespass  because  he  was  tempted  into 
the  place  of  injury  by  the  wrongful  act  of  the  land  owner  in 
maintaining  the  attractive  nuisance.  Others  treat  the  injured 
child  as  rightfully  upon  the  premises  by  virtue  of  an  invita- 
tion impliedly  given  by  the  maintenance  of  the  dangerous  and 
attractive  instrumentality;  while  others  hold  that  a  land  owner 
who  maintains  on  his  premises  an  instrumentality  of  the  char- 
acter of  an  unguarded  and  unlocked  turntable,  with  knowledge 
of  its  attractiveness  to  children  of  tender  years,  of  its  poten- 
tiality for  harm,  and  the  probability  that  such  children  will  be 
attracted  to  it,  shall  not  be  heard  to  say  that  a  child  of  that  class, 
attracted  to  and  injured  by  the  device,  was  wrongfully  where  his 
childish  instincts  naturally  led  him  to  be.  Under  either  theory 
of  the  doctrine^  instruction  20  is  erroneous.  A  swing  or  a  rose 
garden  might  be  peculiarly  attractive  to  children  of  tender  years, 
but  it  would  overturn  every  rule  of  law  upon  the  subject  to 
hold  that  the  owner  of  private  grounds,  who  maintains  exposed 
thereon  either  the  garden  or  the  swing,  by  implication  invites 
every  child  of  the  community  upon  his  property.  Upon  the 
theory  of  implied  invitation — ^the  only  one  upon  which  the 
instruction  could  be  applicable  at  all — it  is  erroneous  in  omitting 
the  very  essential  element  of  knowledge  on  the  part  of  the  land 
owner,  that  the  device  is  inherently  dangerous,  that  it  is  un- 
usually alluring  to  children  of  tender  years,  and  that  such  chil- 
dren are,  or  are  likely  to  be,  attracted  by  it.  In  29  Cyc.  448, 
it  is  said:  *'In  such  jurisdictions  as  concede  liability  for  leaving 
an  attractive  machine  or  place  unguarded,  one  of  the  grounds 
for  liability  is  that  the  owner  knew  or  should  have  known  that 
children  were  accustomed  to  go  or  would  likely  be  attracted 
thereto,  and  that  from  the  peculiar  nature  and  open  and  exposed 
condition  of  the  thing  or  place  he  ought  reasonably  to  have  an- 
ticipated such  an  injury  as  actually  happened."    Instruction 
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16,  upon  the  same  subject,  is  so  indefinite  and  uncertain  in  its 
terms  that  it  must  have  confused,  rather  than  aided,  the  jury. 
Because  of  the  errors  indicated  above,  the  judgment  is  re- 
versed and  the  cause  is  remanded. 

Beversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Sanneb  con- 
cur. 


KEELEB,  Respondent,  v.  GEEEN,  Appellant. 

(No.  3,515.) 
(Submitted  May  5,  1915.    Decided  May  25,  1915.) 

[149  Pac.  28«.] 

Sales — Breach  of  Warranty — Complaiivt — Sufficiency. 

Sales — ^Breach  of  Warranty — Complaint — Sufficiency. 

1.  The  fact  that  the  complaint  in  an  action  for  breach  of  warranty 
of  seed  wheat  failed  to  allege  that  defendant  had  knowledge  of  the 
variety  sold,  did  not  render  the  pleading  insufficient,  it  being  the  duty 
of  defendant  to  know  that  the  seed  delivered  was  of  the  character  and 
quality  represented  to  plaintiff. 

[As  to  implied  warranty  of  qualify  of  seedS;  see  notes  in  55  Am. 
Dec.  328;  102  Am.  St.  Hep.  623;  37  L.  B.  A.  (n.  g.)  82.] 

Same — Pleadings — Inconsistency. 

2.  The  efficacy  of  the  complaint,  after  alleging  the  entire  worthless- 
ness  of  the  seed  sold  to  plaintiff,  was  not  entirely  destroyed  by  a 
paragraph  which  averred  that  a  thin  and  scattering  crop  was  harvested, 
of  a  certain  value,  to  which  amount  defendant  was  entitled  to  credit; 
plaintiff,  under  this  allegation,  was  entitled  to  recover  for  such  damages 
as  were  proximately  caused  by  defendant's  fault. 

Appeal  from  District  Court,  Flathead  County;  J.  E.  Erick- 
son,  Judge. 

Action  by  F.  W.  Keeler  against  S.  L.  Green.    Judgment  for 
plaintiff  and  defendant  appeals.    Affirmed. 

Cause  submitted  on  brief  of  appellant. 

Mr,  Paul  M,  Wishon,  for  Appellant, 
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MR.  JUSTICE  SANNBR  delivered  the  opinion  of  the  court. 

The  complaint  alleges,  in  substance,  that  on  April  1,  1913,  the 
defendant  sold  to  the  plaintiflF  145  bushels  of  wheat  for  spring 
seeding,  warranting  said  wheat  to  be  spring  Fife  wheat;  that 
after  properly  preparing  the  ground,  plaintiff  properly  sowed 
the  wheat  upon  ninety-seven  acres  and  used  care  and  diligence 
to  make  the  same  produce  a  crop ;  that  said  wheat  did  not  pro- 
duce a  crop  because  it  was  not  spring  wheat,  but  fall  wheat,  and 
was  therefore  worthless  and  of  no  value  to  the  plaintiff;  that 
he  did  not  know  and  could  not  ascertain,  prior  to  the  summer 
of  1913,  that  the  wheat  was  not  spring  Fife  wheat  as  warranted, 
but  that  defendant  knew  or  could  with  reasonable  diligence  have 
ascertained  that  fact  when  he  delivered  said  wheat  to  the  plain- 
tiff. The  complaint  then  fixes  the  damages  in  gross  at  $683.50, 
and  in  paragraph  X  avers:  **That  on  said  ninety-seven  acres 
of  land,  there  sprang  up  and  grew  this  year  [1913],  a  thin, 
scattering  crop  of  spring  wheat  which  plaintiff  believes  was  from 
seed  scattered  to  the  ground  during  the  harvest  of  1912,  which 
plaintiff  has  carefully  cut,  stacked  and  threshed,  which  is  of 
the  reasonable  value  of  $181.13,  to  which  amount  the  defend- 
ant is  justly  entitled  to  credit."  Judgment  is  asked  for 
$502.37.  After  answer  and  trial  upon  the  merits,  judgment  for 
the  plaintiff  for  $300  was  entered  on  the  verdict  of  the  jury. 
From  that  judgment  this  appeal  is  taken. 

But  one  question  is  presented,  viz,:  Does  the  complaint  state 
[1]  a  cause  of  action  ?  The  defendant  insists  that  it  does  not, 
for  two  reasons,  viz.:  It  contains  no  allegation  that  defendant 
"had  knowledge  of  the  variety  of  the  wheat  he  sold,'*  and  it 
attempts  to  state  a  cause  of  action  based  upon  the  total  worth- 
leasness  of  the  wheat  sold,  which  is  negatived  by  the  allegations 
of  paragraph  X  above  quoted.  We  see  nothing  in  either  objec- 
tion. As  to  the  first,  the  allegations  are  clearly  sufficient  to 
charge  a  warranty  of  character  and  quality  by  the  seller;  it  is 
his  duty  to  know  that  the  goods  delivered  were  of  that  character 
and  quality,  and  if  they  were  not,  the  responsibility  is  his,  in 
the  absence  of  an  acceptance  with  knowledge  by  the  buyer. 
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(Hoffman  v.  Dixon,  105  Wis.  315,  76  Am.  St.  Rep.  914,  81  N.  W. 
491.) 

As  to  the  second :  Paragraph  X  does  not  admit  that  the  scat- 
tering crop  came  from  defendant's  seed,  but  avers,  in  effect, 
[2]  that  it  was  a  volunteer  crop  from  seed  scattered  in  the 
harvest  of  1912.  The  theory  under  which  he  harvested  and 
gave  credit  for  this  volunteer  crop  manifestly  was  that  his  duty 
to  the  defendant  required  him  to  minimize  his  damage  so  far 
as  might  be,  and  of  this  the  defendant  cannot  complain.  But, 
though  the  fact  were  as  urged  by  the  defendant,  the  plaintiff's 
cause  of  action  would  not  be  destroyed.  If  not  all,  but  only  a 
part,  of  the  wheat  was  worthless,  the  plaintiff  could  still  recover, 
under  the  allegations  of  his  complaint,  for  such  damages  as  were 
proximately  caused  by  the  defendant's  failure  so  far  as  that 
could  be  ascertained. 

The  judgment  is  affirmed. 

^Affitmed. 

Mr.  Chief  Justice  Bbantly  and  Mb.  Jxtstiob  Holloway  con- 
cur. 


IRVING,    Bbspondent,    v.    TOWN    OF    STEVENSVILLE, 

Appellant. 

(No.  3,516.) 
(Submitted  May  5,  1916.    Decided  May  28,  1915.) 

[149  Pac.  483.] 

Personal  Injuries — Cities  and  Toums — Defective  Streets. 

Personal  Injuries — Cities  and  Towns — Notice — Surplusage. 

1.  Matter  additional  to  that  required  by  section  3289,  Beyifled  Codes, 
to  be  stated  in  a  notice  to  a  city  of  injuries  received  because  of  a 
defect  in  one  of  its  streets  must  be  treated  as  surplusage. 

Same — Contributory  Negligence — Burden  of  Proof. 

2.  Where  neither  his  complaint  nor  his  proof  disclosed  that  plaintiff 
was  guilty  of  contributory  negligence  or  that  his  injury  was  proximately 
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eaased  by  any  act  of  his,  the  burden  of  proving  eontribntory  negligence 
rested  upon  defendant  dty. 

[As  to  burden  of  proof  contributory  negligencCi  see  notes  in  28  Am. 
Bep.  563;  33  L.  B.  A.  (n.  s.)  1085.  As  to  burden  of  disproving  con- 
tributory negligence,  see  notes  in  39  Am.  Bep.  511;  58  Am.  Bep.  229.] 

Same— Streets — Safe  Condition — Presumptions. 

3.  Plaintiff  was  not  obliged  to  keep  a  constant  lookout  for  defects 
in  a  street,  but  had  a  right  to  presume  that  it  was  in  a  reasonably  safe 
condition  for  travel. 

[As  to  contributory  negligence  as  defense  in  action  for  injury 
caused  by  obstruction  in  street,  see  note  in  Ann.  Cas.  1913C,  535.] 

Same — Trial — ^Evidence — Motion  to  Strike— When  Too  Late. 

4.  After  a  question  has  been  answered  without  objection^  a  motion 
to  strike  is  too  late  to  be  of  avail 

» 

Same — Special  Damages — ^Pleading< — Evidence. 

5.  Evidence  of  loss  of  time  or  earnings  is  inadmissible  in  a  personal 
injury  action,  unless  specially  pleaded. 

Same — Special  Damages — Error — Disposition  of  Cause. 

6.  Where  evidence  of  special  damages  by  way  of  loss  of  time  and 
earnings  was  improperly  admitted  (see  paragraph  5  above),  and  no 
other  error  appeared  necessitating  a  reversal  of  the  judgment,  a  new 
trial  ordered  unless  plaintiff  consent  to  a  reduction  of  the  judgment 
to  the  extent  of  the  special  damages  thus  shown. 

Appeal  from  District  Court,  BavalU  County;  B.  Lee  McCul- 
loch,  Judge. 

Action  by  William  Irving  against  the  Town  of  Stevensville, 
From  a  judgment  for  plaintiff  and  an  order  denying  a  new  trial 
defendant  appeals.    Bemanded  for  new  trial  nisi. 

Mr,  Clyde  Slagle  and  Mr.  C.  8.  Wagner,  for  Appellant,  snb- 
mitted  a  brief  and  ai^ed  the  cause  orally. 

Mr.  W.  H.  Roger,  for  Respondent,  submitted  a  brief  and  ar- 
gued the  cause  orally. 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

By  this  action  plaintiff  seeks  to  recover  damages  for  personal 
injuries  received  upon  Pine  Street,  in  the  town  of  Stevensville. 
Negligence  is  predicated  upon  the  action  of  the  town  in  main- 
taining in  its  street  a  culvert  in  a  dangerous  condition,  in  that 
the  plank  covering  was  decayed  and  broken^  leaving  a  large  hole. 
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It  is  alleged  that,  while  plaintiff  was  passing  along  Pine  Street 
on  horseback,  his  mount  stepped  into  the  hole  in  the  culvert 
covering  and  threw  plaintiff  to  the  ground  with  such  violence 
that  he  sustained  serious  injuries.  The  trial  of  the  cause  re- 
sulted in  a  verdict  for  plaintiff,  and,  from  the  judgment  entered 
thereon  and  from  an  order  denying  its  motion  for  a  new  trial, 
defendant  appealed. 

1.  The  notice  served  upon  the  town  council  meets  all  the  re- 
[1]  quirements  of  section  3289,  Revised  Codes,  and  is  sufficient. 
Anything  in  the  notice  beyond  what  the  law  requires  is  to  be 
treated  as  surplusage. 

2.  The  trial  court  did  not  err  in  refusing  to  give  defendant's 
offered  instruction  D  2.  The  plaintiff  was  not  compelled  to  as- 
[2]  sume  the  burden  of  proving  that  at  the  time  of  his  injury 
he  was  in  the  exercise  of  reasonable  care  for  his  own  safety. 
{Poor  V.  Madison  River  Power  Co,,  38  Mont.  341,  99  Pac.  947.) 
Neither  his  complaint  nor  his  proof  discloses  contributory  neg- 
ligence on  his  part,  and  neither  does  it  appear  that  the  injury 
was  caused  proximately  by  any  act  of  the  plaintiff.  In  such  a 
case  the  burden  of  pleading  and  proving  contributory  negligence 
is  cast  upon  the  defendant.  (Pryor  v.  City  of  WcUkerville,  31 
Mont.  618,  79  Pac.  240 ;  Vasby  v.  Umted  States  Oypsum  Co.,  46 
Mont.  411, 128  Pac.  606 ;  Melzner  v.  Raven  Copper  Co.,  47  Mont. 
351,  132  Pac.  552.) 

3.  Whether  plaintiff  knew  of  the  defective  condition  of  the 
culvert  before  he  was  injured  was  a  question  properly  referred 
[3]  to  the  jury  for  solution.  If  he  did  not  know  of  the  defect, 
he  could  not  be  charged  with  negligence  in  failing  to  discover  it. 
He  was  not  required  to  keep  a  constant  lookout,  but  had  a  right 
to  presume  that  the  city  had  discharged  its  duty  and  that  the 
street  was  in  a  reasonably  safe  condition  for  travel.  {McCdbe  v. 
City  of  Butte,  46  Mont.  65, 125  Pac.  133 ;  Nilson  v.  City  of  Kalis- 
pell,  47  Mont.  416, 132  Pac.  1133.) 

4.  This  case  does  not  fall  within  the  rule  announced  in  Storm 
V.  City  of  Butte,  35  Mont.  385,  89  Pac.  726.  Plaintiff's  evidence 
tended  to  prove  the  amount  he  expended  for  medical  treatment. 
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as  wdl  as  that  jruch  amount  was  a  reasonable  chaise  for  the 
services  performed.  While  the  complaint  does  not  allege  specifi- 
cally the  amount  so  expended  or  that  it  was  reasonable,  the  evi- 
dence was  admitted  without  objection  sufficient  to  raise  the 
[4]  question  now  sought  to  be  presented.  After  the  witness 
Dr.  Marshall,  had  answered  without  objection  the  question  as  to 
the  reasonable  value  of  the  services  rendered  by  him  to  plain- 
tiff, counsel  for  defendant  moved  to  have  the  answer  stricken 
out,  but  it  was  then  too  late.  (Frederick  v.  Hale,  42  Mont.  153, 
112  Pac.  70;  Cohen  v.  Clark,  44  Mont.  151,  119  Pac.  775 ;  Dovms 
V.  Cassidy,  47  Mont.  471,  Ann.  Oas.  1915B,  1155,  133  Pac.  106.) 

5.  Over  defendant's  objection,  the  trial  court  admitted  evi- 
[6]  dence  of  the  loss  of  time  and  earnings  suffered  by  the 
plaintiff  as  the  result  of  his  injury,  and  in  instruction  11  charged 
the  jury  that  plaintiff's  lost  time  was  a  proper  element  for 
consideration  in  determining  the  amount  of  damages  which  he 
might  recover.  In  these  instances  the  court  erred.  The  com- 
plaint does  not  contain  any  allegations  of  special  damages,  and, 
under  the  general  rule,  evidence  of  loss  of  time  or  earnings  was 
inadmissible,  and  such  loss  was  not  a  proper  element  in  measur- 
ing plaintiff's  recovery.  {Gordon  v.  Northern  Pacific  By,  Co., 
39  Mont.  571,  18  Ann.  Gas.  583,  104  Pac.  679.)  The  evidence 
[6]  tends  to  show  that  by  reason  of  this  injury  plaintiff  lost 
$200  on  account  of  the  time  he  was  unable  to  devote  to  his  ordi- 
nary business.  Because  the  integrity  of  the  judgment  cannot 
be  assailed  successfully  upon  any  other  ground,  plaintiff  ought 
not  to  be  subjected  to  a  new  trial  of  the  entire  case  if  he  is 
willing  to  forego  the  advantage  which  may  have  accrued  to  him 
by  injecting  into  the  case  this  element  of  damages  which  ought 
not  to  have  been  submitted  for  the  jury's  consideration.  How- 
ever, he  is  to  be  held  responsible  for  the  error,  and  must  suffer 
the  consequences,  whether  the  jury  actually  made  allowance 
for  loss  of  time  or  disregarded  that  item  altogether. 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  grant  a  new  trial,  unless,  within  thirty  days  after  the  remit- 
titur  is  filed  with  the  clerk,  the  plaintiff  shall  indicate  in  writing 
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his  cpnsent  that  the  judgment  may  be  reduced  to  the  extent  of 
$200.  If  such  consent  be  given,  the  judgment  will  be  modified 
accordingly,  and  the  order  denying  a  new  trial  and  the  judgment 
as  amended  will  then  stand  afl5rmed.  Each  party  will  pay 
one-half  the  costs  of  these  appeals. 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Sanneb  con- 
cur. 


KOOPMAN   ET   AL.,    Respondents,    v.    MANSOLF    ep   al., 

Appellants. 

(No.  3,614.) 
(Submitted  May  4, 1915.    Decided  May  28,  1915.) 

[149  Pae.  491.] 

Fraudulent  Conveyances — Husband  and  Wife — Consideration^^ 
Burden  of  Proof — Appeal  and  Error— Equity  Cases — Rec- 
ord— Presentation  of  Evidence — Supreme  Court  Rules, 

Appeal  and  Error — ^Becord — Equity  CaseiB — Presentation  of  Evidence — Su- 
preme Court  Bules. 

1.  If  upon  the  evidence  in  an  equity  case,  though  embodied  in  the 
record  in  narrative  form,  contrary  to  Supreme  Court  Rule  VH,  sub- 
division 3,  which  requires  it  to  be  presented  by  question  and  answer, 
the  rights  of  the  parties  may  properly  be  determined,  and  the  omission 
to  observe  the  rule  does  not  add  substantially  to  the  labor  of  examina- 
tion, nonobservance  of  the  rule  will  not  necessarily  result  in  dismissal 
of  the  appeal. 

Fraudulent    Conveyances — Husband   and   Wife — Consideration — ^Burden   of 
Proof. 

2.  Where  a  husband  conveyed  property  to  his  wife  through  an  inter- 
mediary, the  former  being  then  insolvent  to  the  wife's  knowledge,  tiie 
burdem  of  showing  that  the  conveyance  was  made  for  an  adequate  con- 
sideration and  without  any  intention  to  defraud  the  creditors  of  her 
husband  was  on  the  wife. 

[As  to  conveyance  from  husband  to  wife  as  fraudulent,  see  notes  in 
19  Am.  St.  Bep.  657;  20  Am.  St.  Bep.  715;  90  Am.  St.  Bep.  499.  Am 
to  burden  of  proof  as  to  fraud  against  creditors  in  transfer  from 
husband  to  wife,  see  notes  in  56  L.  B.  A.  823.] 

Same. 

3.  Inasmuch  as  the  intimate  relations  between  husband  and  wife 
afford  unusual  facilities  for  the  practice  and  concealment  of  fraud, 
dealings  between  them  will  be  closely  scrutinized  by  courts  when  called 
in  question. 
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Same — Evidence — Sufficiency, 

4.  In  an  action  to  set  aside  a  conveyance  from  husband  to  wife  as  in 
fraud  9f  creditors,  evidence  held  sufficient  to  justify  a  finding  that  the 
couvejance  was  without  consideration. 

Same — Conveyance  to  Married  Wopian  by  Stranger — ^Burden  of  Proof. 

5.  Transactions  between  a  married  woman  and  a  strangefr  touching 
property  are  not  subject  to  the  same  scrutiny  as  those  had  between 
her  and  her  husband,  but  stand  upon  the  same  footing  as  if  she  were 
■ingle;  hence  one  who  attacked  a  conveyance  of  property  to  a  married 
woman  by  a  stranger  on  the  ground  that  the  consideration  had  been 
paid  by  her  husband,  had  the  burden  of  showing  such  fact,  a  mere 
suspicion  that  it  was  fraudulent  being  insufficient  to  overturn  it. 

[As  to  burden  of  proof  of  fraud,  see  note  in  11  Am.  St.  Bep.  758.] 

Same — Action  to  set  Aside — ^Prerjequisite. 

6  A  creditor  cannot  invoke  the  aid  of  equity  to  reach  his  debtor's 
assets  which  have  been  fraudulently  conveyed,  without  having  acquired 
a  lien  thcfreon  by  appropriate  proceedings  at  law,  or  unless  a  trust 
exists  therein  in  his  favor. 

[As  to  conditions  precedent  to  equitable  remedies  of  creditors,  see 
note  in  23  L.  B.  A.  (n  s.)  1.  As  to  creditor's  suits,  see  note  in  66 
Am.  St.  Bep.  271.] 

Appeal  from  District  Court,  Missovla  County;  A.  L,  Duncan, 
Jndge. 

Action  by  Fritz  Koopman  and  Fred  Wissbrod,  copartners  a^ 
Eoopman  &  Wissbrod,  against  Joseph  A.  Mansolf  and  another. 
From  a  judgment  for  plaintiffs,  defendants  appeal.  Beversed 
and  remanded. 

Canse  submitted  on  briefs  of  counsel. 

Mr.  Harry  H.  Parsons  and  Mr.  Thos.  N.  Marlowe,  for  Appel- 
lants. 

Mr.  Chas.  HUls,  Mr.  A.  B.  Hoblitt  and  Mr.  Oa  J.  Heyfron,  for 
Respondents. 

Appellants'  brief  contains  no  discussion  or  proposition  of  law, 
or  citation  of  authority,  pointing  out  in  what  essential  particular 
the  evidence  is  entirely  lacking  or  insufScient.  Their  own  ad- 
missions upon  the  trial  before  motion  for  nonsuit  established  a 
prima  facie  case  of  fraud  against  them,  and  cast  upon  defend- 
ant Antoine  Mansolf  the  burden  of  proving  Joseph  A.  Man- 
solf's  good  faith,  or  that  she  paid  a  valuable  consideration  for 
the  property.     {Lewis  v.  Lindley,  19  Mont.  422,  48  Pac.  765; 

Mont.  Vol.  51 — A 
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Malcolm  Brewing  Co.  v.  Wagner  (N.  J.  Ch.),  45  Atl.  260;  First 
National  Bank  v.  McClellan,  9  N.  M.  636,  58  Pac.  347 ;  Wiggin- 
ton  V.  Minter,  28  Ky.  Law  Rep.  79,  88  S.  W.  1082 ;  Nohle  v.  OH- 
liam,  136  Ala.  618,  33  South.  861 ;  Southern  Lumber  (&  Supply 
Co.  V.  Terdier,  51  Fla.  570,  40  South.  676 ;  GaJble  v.  Columbus 
Cigar  Co.,  140  Ind.  563,  38  N.  E.  474;  Stockslager  v.  Mechanics' 
Loan  &  Savings  Inst.,  87  Md.  232,  39  Atl.  742 ;  Adoue  v.  Spen- 
cer, 62  N.  J.  Eq.  782,  90  Am.  St.  Rep.  484,  56  L.  R.  A.  817,  49 
Atl.  10 ;  Walker  v.  Harold,  44  Or.  205,  74  Pac.  705 ;  Bankin  v. 
Goodwin,  103  Va.  81,  48  S.  B.  521 ;  Boies  v.  Drawee,  28  Waah. 
447,  68  Pac.  961 ;  Stnckla/nd  v.  Jones,  131  Ga.  409,  62  S.  B.  322 ; 
Canedy  v.  Skinner,  50  Wash.  501,  97  Pac.  497.) 

On  a  bill  by  an  existing  creditor  to  subject  real  estate  con- 
veyed by  a  third  person  to  the  wife  of  the  insolvent  debtor,  the 
burden  of  proving  that  the  consideration  was  afforded  alone 
by  the  wife  out  of  her  separate  estate  rests  on  her,  when  her 
husband's  insolvency  and  the  existence  of  the  indebtedness  are 
shown  or  admitted,  since  the  relationship  between  husband  and 
wife  operates  to  raise  the  presumption  that  the  consideration  for 
the  conveyance  moved  from  him.  {SUvey  &  Co.  v.  Yemon,  153 
Ala.  570,  127  Am.  St.  Rep.  69,  45  South.  68 ;  Watts  v.  Burgess, 
131  Ate.  333,  30  South.  868 ;  Kahn  v.  Wevnlander,  39  Fla.  210, 
22  South.  653 ;  Sikking  v.  Fromm,  112  Ky.  773,  23  Ky.  Law  Rep. 
2138,  66  S.  W.  760;  Spence  v.  Repass,  94  Va.  716,  27  S.  E.  583; 
Eunkle  v.  Eunkle,  98  Va.  663,  37  S.  B.  279 ;  MiUer  v.  QiUispie, 
54  W.  Va.  450,  46  S.  E.  451.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered.the  opinion  of 
the  court. 

Action  by  the  plaintiffs  to  have  set  aside  conveyances  of  land 
situated  in  Missoula  county,  alleged  to  have  been  fraudulently 
made  by  the  defendant  Joseph  A.  Mansolf  to  Antoine  Mansolf, 
his  wife,  to  defeat  satisfaction  of  a  claim  due  by  judgment  from 
Joseph  A.  Mansolf  to  the  plaintiflEs.  On  February  16,  1910,  the 
plaintiffs,  as  copartners,  brought  an  action  in  the  district  oonrt 
of  Missoula  county  against  the  defendant  Joseph  A.  Mansolf  to 
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recover  the  sum  of  $419.19,  a  balance  alleged  to  be  due  for  goods, 
wares  and  merchandise  sold  by  plaintiffs  to  him  between  Decem- 
ber 2,  1908,  and  December  29,  1909.     Such  proceedings  were 
had  in  the  action  that  on  December  22,  1911,  a  judgment  was 
rendered,  entered  and  duly  docketed  in  favor  of  plaintiffs  and 
against  Joseph  A.  Mansolf  for  $494,  the  amount  claimed,  to- 
gether with  interest  and  costs.    Execution  was  immediately  is- 
sued thereon,  but  on  January  4,  1912,  was  returned  ''wholly 
unserved  and  unsatisfied."    At  the  time  his  indebtedness  was 
incurred   to  the   plaintiffs  by  Joseph  A.  Mansolf,  he  was  the 
owner  of  three  lots  in  the  Glenwood  Park  Addition  to  the  city 
of  Missoula,  described  as  lots  33,  34,  and  35  in  block  5.     On 
February  10,  1910,  he  and  his  wife  conveyed  these  lots  to  one 
James  M.  Rhoades,  who  immediately  joined  with  his  wife  in  a 
conveyance  of  them  to  Antoine  Mansolf.    The  consideration 
named  in  each  conveyance  was  $1.     On  January  27,  1910,  W. 
M.  Bickford,  being  the  owner  of  seven  lots  in  South  Missoula, 
described  as  lots  12-18,  inclusive,  in  block  38,  joined  with  his 
wife  in  a  conveyance  of  them  to  Antoine  Mansolf  for  a  consid- 
eration of  $550.    It  is  alleged  that,  when  the  conveyances  men- 
tioned were  made,  Joseph  A.  Mansolf  was  wholly  insolvent ;  that 
the  conveyance  to  Bhoades,  and  that  by  Rhoades  and  wife  to  An- 
toine Mansolf,  were  voluntary  and  without  any  consideration 
whatever;  that  they  were  made  for  the  purpose  of  vesting  title 
to  the  property  conveyed  in  Antoine  Mansolf,  with  the  fraudulent 
intent  in  Joseph  A.  Mansolf  to  hinder  and  delay  the  plaintiffis  in 
enforcing  the  payment  of  their  claim ;  that  the  entire  considera- 
tion paid  for  the  lots  conveyed  by  Bickford  and  wife  was  paid  by 
Joseph  A.  Mansolf;  that  the  conveyance  was  procured  by  him 
to  be  made  to  his  wife  for  the  same  purpose  for  which  the  other 
conveyances  were  made;  and  that  in  both  instances  Antoine 
Mansolf  accepted  the  title  so  conveyed  to  her,  with  full  knowl- 
edge of  her  husband's  insolvency  and  fraudulent  intent,  with 
the  like  intent  on  her  part  to  aid  him  in  accomplishing  his  pur- 
pose.   The  prayer  demands  that  the  several  conveyances  be  de- 
clared fraudulent  and  void  as  to  the  plaintiffis,  and  that  the 
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property  be  subjected  to  sale  for  the  pnrpose  of  satisfying  their 
claim.  By  joint  answer  the  defendants  deny  generally  all  the 
allegations  of  the  complaint.  Under  the  direction  of  the  conrt, 
the  jnry  made  and  returned  special  findings  upon  the  material 
issues,  all  of  which  were  in  favor  of  plaintiffis.  Thereafter,  upon 
motion  of  plaintifiEs'  counsel,  the  court  made  formal  findings, 
adopting  in  substance  those  made  by  the  jury,  and  rendered  its 
decree  granting  the  relief  demanded.  The  defendants  have  ap- 
pealed from  the  decree.  « 

The  one  contention  made  on  behalf  of  defendants  is  that  the 
eyidence  is  insufficient  to  support  the  conclusion  that  Joseph  A. 
Mansolf  made  or  procured  either  or  both  of  the  conveyances  to 
his  wife  as  alleged,  for  the  purpose  of  defrauding  the  plain- 
ti£BEk 

At  the  outset  we  are  confronted  with  an  objection  by  counsel 
for  plaintiffi»  to  a  consideration  of  this  case  on  the  merits,  for  the 
[1]  reason  that  the  defendants,  in  the  preparation  of  their  bill 
of  exceptions,  failed  to  incorporate  therein  the  evidence  as  de- 
livered by  the  witnesses,  in  question  and  answer,  as  required  by 
the  rules  of  this  court  (44  Mont,  zzx.  Rule  vii,  subd.  3,  129 
Pae.  zi).  From  a  technical  point  of  view,  the  defendants  are 
not  entitled  to  have  this  court  determine  the  question  submitted 
and  for  the  reason  stated.  {OUmore  v.  Ostronich,  48  Mont  305, 
137  Pac.  378.)  The  purpose  of  the  rule  is  to  require  appellants, 
in  equity  cases  and  proceedings  of  an  equitable  nature,  to  pre- 
sent to  this  court  the  evidence  involving  controverted  questions 
of  fact,  in  the  exact  words  of  the  witnesses,  to  the  end  that  the 
duty  imposed  upon  the  court  by  section  6253  of  the  Revised 
Codes  may  be  properly  discharged.  Speaking  generally,  ob- 
servance of  the  rule  is  imperative,  for,  as  has  been  frequently 
pointed  out,  the  statute  requires  this  court,  in  the  review  of 
questions  of  fact  in  this  class  of  cases,  to  assume,  as  nearly  as 
may  be,  the  position  of  the  trial  court  and  to  make  its  examina^ 
tion  accordingly.  The  extent  of  the  review  is  necessarily  lim- 
ited by  the  fact  that  an  importaut  item  of  testimony,  viz.,  the  ap- 
pearance and  demeanor  of  the  witnesses,  cannot  be  embodied 
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in  the  record.  Hence  due  allowance  must  always  be  made  for 
the  difference  between  the  probative  value  of  the  testimony  as 
delivered  by  the  living  witness  and  the  testimony  of  the  witness 
as  it  is  presented  in  the  printed  record.  {Bordeaux  v.  Bor- 
deaux, 32  Mont.  159,  80  Pac.  6 ;  Fiyden  v.  Heime,  32  Mont.  354, 
80  Pac.  918.)  The  rule,  however,  does  not  in  terms  declare,  nor 
was  it  intended  to  mean,  that  a  failure  to  meet  its  requirements 
shall  in  every  case  be  deemed  a  conclusive  reason  why  an  appeal 
shall  not  be  considered,  so  far  as  its  merits  are  sufficiently  ap- 
parent. It  was  enacted  to  serve  the  convenience  of  this  court 
as  well  as  the  interests  of  litigants,  and  the  penalty  of  dismissal 
(Rule  vii,  subd.  6),  or  refusal  to  consider  the  appeal  on  the 
merits  will  not  be  enforced,  if  upon  the  evidence,  though  em- 
bodied in  the  record  in  narrative  form,  the  rights  of  the  parties 
may  properly  be  determined,  and  the  omission  to  observe  the 
role  does  not  add  substantially  to  the  labor  of  examination. 
{GUmore  v.  Ostronich,  supra,)  If,  for  example,  in  a  given  case, 
the  only  contention  a  defendant  desires  to  make  is  that  no  evi- 
dence was  introduced  by  the  plaintiff  to  establish  a  material 
issue  presented  by  the  pleadings,  it  would  be  a  manifest  injus- 
tice to  him  if  this  court  should  refuse  to  examine  the  evidence 
to  ascertain  the  merits  of  his  contention,  because,  though  the 
record  is  properly  certified  as  correct  and  as  embodying  all  the 
evidence,  he  failed  to  observe  the  rule.  We  shall  not  give  such 
a  construction  to  the  rule  as  would  make  this  result  possible. 
In  this  case  we  do  not  think  that  the  omission  by  the  defendants 
to  observe  the  rule  renders  it  necessary  to  deny  them  a  considera- 
tion of  the  case  upon  the  merits. 

The  evidence  adduced  by  the  plaintiffs  discloses  these  facts: 
[2]  The  purpose  of  the  conveyance  of  the  lots  in  the  Glenwood 
Park  addition  to  Antoine  Mansolf  was  to  vest  her  with  title; 
Bhoades  acting  gratuitously  as  interagent  to  accept  the  title 
from  the  husband  and  pass  it  to  the  wife.  Joseph  A.  Mansolf 
was  insolvent  at  the  time,  and  had  been  for  more  than  two  years. 
This  fact  was  known  to  the  wife.  The  reasonable  value  of  the 
lots  was  $50  each^  or  all  together  $150,    This  evidence  was  suf3- 
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cient  to  raise  a  presumption  of  fraud  and  to  shift  to  the  wife 
the  burden  of  showing  that  the  transaction  was  based  upon  an 
adequate  consideration,  and  that  she  took  the  conveyance  in  good 
faith  without  any  intention  to  defraud  the  creditors  of  her  hus- 
band. {Letvis  V.  Lindley,  19  Mont.  422,  48  Pac.  765.)  Under 
the  statute  (Rev.  Codes,  sec.  3736),  a  married  woman  may  con- 
[3]  tract  to  the  same  extent  and  with  the  same  effect  as  a 
single  woman.  This  clothes  her  with  liberty  to  contract  with 
her  husband  as  well  as  any  other  person;  but  the  intimate  re- 
lations existing  between  husband  and  wife  afford  such  facilities 
for  the  practice  and  concealment  of  fraud  that  their  dealings 
with  each  other  will  in  every  case  be  closely  scrutinized.  {Lam- 
brecht  v.  Patten,  15  Mont.  260,  38  Pac.  1063.)  And,  when  the 
evidence  discloses  a  situation  such  as  shown  in  this  case,  a  grant 
from  the  husband  to  the  wife  will  be  overturned,  unless  she  can 
show  that  it  was  wholly  consistent  with  fair  dealing.  (Levris 
V.  Lindley,  supra,)  Antoine  Mansolf  did  not  offer  herself  as  a 
[4]  witness.  Joseph  A.  Mansolf  testified,  in  effect,  that  his 
wife  paid,  at  his  request,  to  the  firm  of  John  B.  Daily  &  Co., 
with  whom  he  had  been  dealing,  a  bill  due  from  him,  amounting 
to  $177.49,  and  that  the  conveyance  was  made  to  her  for  this 
consideration.  A  receipt  from  John  R.  Daily  &  Co.,  introduced 
as  an  exhibit  to  his  testimony,  tended  to  show  that  the  payment 
was  made  by  way  of  a  deduction  of  the  amount  of  the  bill  from 
the  price  of  two  lots  sold  by  her  to  John  R.  Daily  at  some 
previous  time  not  named.  In  his  testimony,  however,  Joseph  A. 
Mansolf  stated  that  his  wife  had  paid  the  bill  with  money  re- 
ceived from  her  father's  estate.  This  was  the  only  evidence 
offered  to  sustain  the  conveyance.  Taking  into  consideration 
the  silence  of  the  wife  and  the  equivocal  character  of  Joseph  A. 
Mansolf 's  testimony,  we  think  the  findings  relating  to  this  con- 
veyance were  justified.  Evidently  both  the  jury  and  judge 
concluded,  as  they  had  a  discretionary  power  to  do,  that  the 
witness  was  not  worthy  of  credit,  and  rejected  his  testimony 
entirely. 
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The  validity  of  the  conveyance  from  Bickford  and  xvife  is  to 
be  determined  by  a  diflferent  rule.  Upon  its  face  it  was  made 
[5]  to  Antoine  Mansolf  by  strangers,  prima  facie  for  the  con- 
sideration named  and  paid  by  her.  The  wife  being  competent  to 
contract,  obviously  transactions  between  her  and  strangers  stand 
upon  the  same  footing  as  if  she  were  single,  and  are  not  subject 
to  the  same  scrutiny  as  those  had  with  her  husband.  Any  other 
view  would  impose  a  limitation  upon  the  right  conferred  by  the 
statute,  supra,  whereas  the  statute  itself  contains  no  limitation 
or  proviso.  The  burden  was  therefore  upon  the  plaintiffs  to 
show,  by  a  preponderance  of  the  evidence,  that  the  consideration 
for  this  conveyance  was  paid  by  the  husband.  Antoine  Mansolf 
was  not  required  to  produce  any  evidence  until  a  prima  facie 
case  had  been  made  establishing  this  fact.  The  evidence  intro- 
duced by  the  plaintiffs  to  show  any  connection  of  Joseph  A. 
Mansolf  with  the  transaction  resulting  in  the  conveyance  was 
exceedingly  vague  and  unsubstantial.  Apparently  the  purchase 
was  made  through  a  real  estate  broker  under  a  contract  by  the 
terms  of  which  the  purchase  price  was  paid  in  monthly  install- 
ments of  $25  each.  Whether  the  contract  was  in  the  name  of 
the  wife  does  not  appear.  Some  of  the  installments  were  prob- 
ably paid  to  the  broker  by  the  husband.  The  basis  for  the  state- 
ment is  that  the  books  of  the  broker  show  an  account  under  the 
name  of  Joseph  A.  Mansolf  of  the  payment  of  some  of  the  in- 
stallments (ten  in  number)  made  during  1908  and  1909,  but, 
as  to  who  actually  made  them,  the  broker  had  no  recollection. 
Indeed,  he  stated  that  the  books  had  been  kept  by  a  clerk  em- 
ployed by  him  and  that  the  payments  were  probably  made  to  the 
clerk.  There  was  no  evidence  that  the  books  correctly  repre- 
sented the  course  of  business  in  his  office.  How  or  when  or  by 
whom  the  other  installments  were  paid  is  not  shown.  The  only 
other  evidence  on  the  subject  is  the  statement  by  Joseph  A. 
Mansolf  that  some  of  the  installment  payments  to  the  broker 
were  made  by  him  for  his  wife  with  money  given  to  him  by  her 
for  that  purpose.    How  many  were  so  made  does  not  appear. 


r. 
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Fraud  cannot  be  presumed.  As  any  other  fact,  it  must  be 
established  by  competent  evidence.  One  who  attacks  the  valid- 
ity of  a  conveyance  must  assume,  in  limine,  the  burden  of  proof, 
even  though  it  arose  out  of  dealings  between  husband  €ind  wife- 
A  mere  suspicion  that  it  is  fraudulent  is  not  sufi&cient  to  over- 
turn it.  {Wilson  V.  Harris,  21  Mont.  374,  54  Pac.  46.)  If  the 
testimony  of  Joseph  A.  Mansolf  be  rejected  entirely,  as  counsel 
insist  it  should  be,  because  it  is  too  equivocal  and  self-contra- 
dictory to  be  entitled  to  credit,  the  impeachment  of  Antoine 
Mansolf 's  title  under  the  Bickford  deed  rests  exclusively  upon 
the  vague  and  unreliable  showing  made  by  the  books  of  the 
broker.  If  his  testimony  be  accepted  as  credible  so  far  as  it 
contains  an  admission  that  he  paid  some  of  the  installments,  the 
admission  must  be  accepted  with  the  qualification  attached,  viz., 
that  the  installments  paid  by  him  were  paid  for  the  wife  and  out 
of  money  furnished  by  her.  At  most,  the  evidence  goes  no  fur- 
ther than  to  furnish  a  basis  for  the  suspicion  that  Joseph  A. 
Mansolf  was  in  fact  the  purchaser  from  Bickford  and  had  the 
conveyance  made  to  his  wife  in  order  to  defraud  his  creditors. 

If  the  foregoing  discussion  disposed  of  all  of  the  questions 
arising  upon  the  record,  we  would  follow  the  course  heretofore 
pursued  in  similar  cases,  and  remand  this  case,  with  directions 
to  the  district  court  to  permit  the  plaintiffs  to  introduce  further 
evidence  touching  the  Bickford  conveyance,  and  then  make 
findings  and  enter  a  decree  granting  all  the  relief  demanded,  or, 
in  case  they  should  not  be  able  to  do  this,  to  so  modify  the  find- 
ings and  decree  as  to  eliminate  this  conveyance  entirely.  An- 
other question  is  presented,  however,  which,  though  it  is  not 
referred  to  in  the  briefs  of  counsel,  is  so  fundamental  in  char- 
acter that  we  think  it  requires  notice.  It  has  been  repeatedly 
held  by  this  court  that  a  creditor  cannot  invoke  the  aid  of  a 
[6]  court  of  equity  to  reach  assets  of  his  debtor  which  have 
been  fraudulently  conveyed,  without  having  acquired  a  lien 
upon  them  by  appropriate  proceedings  at  law,  or  unless  a  trust 
exists  therein  in  his  favor;  and  that,  in  case  of  personal  prop- 
erty and  interests  not  capable  of  manual  delivery,  a  lien  must 
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be  fixed  upon  them  by  levy  of  process  in  the  manner  pointed 
out  by  the  statute.  ( Wilson  v.  Harris,  supra;  Wyman  v.  Jensen, 
26  Mont.  227,  67  Pac.  114;  Raymond  v.  Blancgrass,  36  Mont. 
449,  15  L.  R.  A.  (n.  s.)  976,  93  Pac.  648.)  In  McMillan  v.  Dav- 
enport, 44  Mont.  23,  Ann.  Cas.  1912D,  984,  118  Pac.  756,  it  was 
held  that  a  judgment,  though  docketed,  is  not  a  lien  upon  a 
secret  interest  of  the  judgment  debtor  in  real  estate  appearing 
on  the  record  in  the  name  of  another,  whether  the  debtor  is  a 
cestui  que  trust  or  a  fraudulent  grantor.  In  many,  if  not  most, 
of  the  states,  recovery  of  judgment  and  return  of  an  execution 
nulla  bona  is  sufficient  to  enable  the  creditor  to  invoke  the  aid 
of  equity  to  reach  property  fraudulently  conveyed  by  his  debtor. 
In  view  of  the  foregoing  decisions,  however,  and  the  further  fact 
that  all  interests  of  the  judgment  debtor  in  real  estate,  whether 
recorded  in  his  name  or  not,  are  subject  to  attachment  and  exe- 
cution (Rev.  Codes,  sees.  6662,  6821),  the  question  arises  whether 
or  not,  in  this  state,  in  order  for  a  creditor  to  obtain  relief  in 
this  clase  of  cases,  he  must  not  allege  and  prove  that  he  has 
secured  a  lien  by  causing  attachment  or  execution  to  be  levied. 
If  this  is  so,  the  complaint  in  this  case  does  not  state  a  cause  of 
action.  Nor  does  the  evidence  make  a  case  entitling  plaintiffs 
to  any  relief,  because  it  only  shows  that  plaintiffs  are  judgment 
creditors.  The  question  has  never  been  definitely  decided  by 
this  court.  Inasmuch  as  this  is  so,  and  inasmuch  as  it  was  not 
decided  by  the  trial  court  and  is  not  discussed  in  the  briefs  of 
counsel,  we  shall  not  undertake  to  decide  it,  but  submit  it  for 
consideration  by  court  and  counsel  when  the  case  again  reaches 
the  trial  court. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  such  further  proceedings  as  court  and  counsel  may  deem 
proper. 

Beversed  and  remanded. 

Mb.  Justice  Sanneb  and  Mb.  Justios  Holloway  concur. 
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[149  Pac.  484.] 

Real  Estate — Conveyances — Estates  in  Land — Logs  and  Logging 
— Timber  Deed — Nature  of  Instrument — Judgment  on  Plead- 
ings. 

Judgment  on  Pleadings — When  Improper. 

1.  Where  the  pleadings  present  a  material  issue,  a  motion  for  judg- 
ment on  the  pleadings  does  not  lie,  and  a  judgment  entered  thereon 
cannot  be  upheld. 

Real  Estate — Deeds — Construction — Intention  of  Parties. 

2.  Under  Revised  Codes,  section  5Q30  providing  that  the  whole  of  a 
contract  is  to  be  taken  together,  the  intention  of  the  parties  to  a  deed 
is  to  be  ascertained  from  the  language  thereof,  viewed  in  its  entirety — 
not  as  presented  in  particular  sentences  or  paragraphs. 

Same — Estates  in  Land — Power  of  Owner. 

3.  An  owner  of  realty  may  carve  out  of  it  as  many  estates  or  in- 
terests as  it  may  be  able  to  sustain,  the  prudence  or  wisdom  of  the 
transaction  not  being  a  subject  of  inquiry  by  courts. 

(58) 
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Same — Timber  Deed — Fee-simple  Estate. 

4.  Where  a  land  owner  conveyed  growing  timber,  with  a  right  of  way 
over  the  land  for  the  purpose  of  removing  it,  to  the  buyer,  "his  heirs 
and  assigns  forever,"  without  limitation  or  condition,  a  fee-simple 
estate  in  the  timber  passed  to  the  grantee,  and  such  grant,  was  not 
defeated  by  the  latter's  failure  to  cut  and  remove  it  witlun  a  rea- 
sonable time. 

Same — Timber  Deed — Failure  to  Eemove  Timber — Effect. 

5.  Where  standing  timber  was  conveyed  in  fee  simple,  with  the  right 
of  entry  to  cut  and  remove  it,  unlimited  as  to  time,  and  the  grantor 
thereafter  sold  the  land  on  which  the  timber  stood  to  a  third  per- 
son, expressly  excepting  the  timber  from  the  conveyance,  such  third 
person  was  not  entitled  to  claim  a  reversion  of  the  timber  in  him  upon 
failure  of  the  grantee  thereof  to  cut  and  remove  it  within  a  reasonable 
time. 

Appeal  from  District  Court,  Missoula  County;  J.  E.  Patter- 
son, Judge, 

Action  by  the  R.  M.  Cobban  Realty  Company  against  Edward 
Donlan  and  others.  Judgment  for  defendants  and  plaintiff  ap- 
peals.   Affirmed. 

Mr.  William  Wayne,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally.  * 

It  is  conceded  that  it  would  be  possible  for  the  parties  to  have 
created  the  kind  of  an  estate  in  this  timber  which  respondents 
assume  was  created.  Such  an  intention,  however,  would  be  so 
contrary  to  ordinary  wisdom  on  the  part  of  the  grantor  and  the 
consequences  of  such  a  construction  of  these  deeds  so  harsh  and 
unusual,  rendering,  as  it  would,  the  land  useless  for  any  purpose 
inconsistent  with  the  growing  of  a  forest  thereon,  and  prac- 
tically destroying  its  marketability,  that  no  court  should  give 
sach  a  construction  to  them  except  when  absolutely  concluded 
by  the  intention  of  the  parties  as  evidenced  by  the  dear,  definite 
and  unescapable  language  used.  The  language  used  in  the  deeds 
which  we  are  construing  is  not  of  that  character,  but,  on  the 
contrary,  is  permeated  all  through  by  indicia  showing  that  the 
parties  were  dealing  with  this  timber  as  personalty  and  not  as 
a  fee  simple  estate  in  realty.  We  call  attention  to  the  au- 
thorities below  as  sustaining  our  view.  We  admit  that  there  is  a 
confusion  in  the  authorities.    This  confusion  arises,  in  large 
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part  at  least,  from  a  failure  to  keep  constantly  in  mind  that  the 
court  in  each  case  is  construing  a  particular  instrument,  some- 
times by  its  four  comers  and  sometimes  with  the  aid  of  extrin- 
sic evidence,  and  that  neither  the  language  used  nor  the  evi- 
dence considered  is  the  same  in  the  different  cases.  In  every 
case,  however,  the  court  has  sought  the  intention  of  the  parties, 
and  where  it  has  been  held  that  a  given  deed  of  timber  conveyed 
a  fee  simple  estate  in  realty,  the  holding  has  been  based  upon 
an  unescapable  intention  of  the  parties  to  so  convey.  {Hotiston 
Oil  Co.  V.  Hamilton  (Tex.  Civ.  App.),  153  S.  W.  1194;  Houston 
Oil  Co.  V.  Boykin  (Tex.  Civ.  App.),  153  S.  W.  1176;  McRae  v. 
Stillwell,  111  Ga.  65,  55  L.  R.  A.  513,  36  S.  E.  604 ;  Fletcher  v. 
Lyon,  93  Ark.  5,  123  S.  W.  801 ;  Carson  v.  Three  States  Limber 
Co.,  108  Tenn.  681,  69  S.  W.  320 ;  Liston  v.  Cliapman  etc.  Land 
Co.,  77  Ark.  116,  91  S.  W.  27;  Paterson  v.  Graham  (Pa.),  30 
Atl.  247;  Oates  v.  Year  gin  (Ky.),  115  S.  W.  794;  McNair  <& 
Wade  Land  Co.  v.  Parker,  64  Pla.  371,  59  South.  959 ;  Hicks  v. 
Phillips,  U6  Ky.  305,  47  L.  R.  A.  (n.  s.)  878,  142  S.  W.  394; 
Garden  City  Stave  etc.  Co.  v.  Sims,  84  Ark.  603,  106  S.  W.  959 ; 
Beauchamp  v.  Williams  (Tex.  Civ.  App.),  115  S.  W.  130;  Brin- 
son  V.  Kirkland,  122  Ga.  486,  50  S.  B.  369 ;  Hawkins  v.  Golds- 
horo  Lumber  Co.,  139  N.  C.  160,  51  S.  E.  852.)  We  also  refer 
to  an  elaborate  note  on  this  subject  in  55  L.  R.  A.  (n.  s.)  513, 
and  a  similar  note  in  12  Am.  &  Eng.  Ann.  Cas.  731.  The  cases 
of  Peterson  v.  Gibbs,  147  Cal.  1,  109  Am.  St.  Rep.  107,  81  Pac. 
121,  and  the  later  opinion  in  Gibbs  v.  Peterson,  163  Cal.  758,  127 
Pac.  62,  places  California  squarely  in  line  with  our  contention 
as  to  the  proper  construction  to  be  given  to  the  timber  deeds 
involved  in  this  litigation. 

Mr.  Frank  A.  Roberts,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  complaint  herein  shows:  That  James  J.  McGrath,  the 
owner  of  two  certain  tracts  of  land  situate  in  Missoula  counly, 
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together  with  the  timber  thereon,  executed  separate  deeds  to 
Edward  Donlan,  as  follows:  One  dated  November  16,  1901, 
which  we  shall  call  deed  A,  and  the  other  on  December  21,  1901, 
which  we  shall  call  deed  B.  Deed  A  recites  that  McGrath,  in 
consideration,  of  $1,000,  the  receipt  whereof  is  acknowledged, 
**has  granted,  bargained,  sold,  and  conveyed,  and  by  these 
presents  does  grant,  bargain,  sell  and  convey,  unto  the  said  party 
of  the  second  part  and  to  his  heirs  and  assigns  forever,  all  that 
certain  timber  now  being  or  growing  upon"  one  of  the  tracts 
above  referred  to,  "together  with  an  easement  and  right  of  way" 
over  and  across  said  tract  and  over  another  parcel  of  land  *'for 
cutting,  skidding  and  removing  said  timber.  To  have  and  to 
hold,  all  and  singular  the  said  timber  unto  the  said  party  of  the 
second  part  and  to  his  heirs  and  assigns  forever."  Deed  B  re- 
cites that  McGrath,  in  consideration  of  $1,  the  receipt  whereof 
is  acknowledged,  "does  by  these  presents  grant,  bargain,  sell, 
convey  and  confirm  unto  the  said  party  of  the  second  part,  and 
to  his  heirs  and  assigns  forever,  all  the  real  property  •  •  • 
described  as  follows :  All  the  saw  timber  now  standing  and  being 
upon"  the  other  of  the  tracts  above  referred  to,  "together  with 
a  right  of  way  over,  upon  and  across"  said  tract,  "for  the  pur- 
pose of  hauling,  skidding  and  removing  said  timber  from  said 
lands,  and  also  the  right  of  way  for  hauling,  skidding  and  re- 
moving the  timber  belonging  to  the  said  party  of  the  second 
part,  in  the  same  or  adjoining  sections.    It  is  hereby  intended 

•  •  •  to  convey  the  timber  only  upon  the  above-described 
land,  reserving  the  lands  to  the  said  party  of  the  first  part. 

•  •  •  To  have  and  to  hold  •  •  •  unto  the  said  party 
of  the  second  part  and  to  his  heirs  and  assigns  forever.  And 
the  said  party  of  the  first  part  and  his  heirs  do  hereby  covenant 
that  they  will  forever  warrant  and  defend  their  right,  title  and 
interest    •    •     •    and    the    quiet    and    peaceable    possession 

•  •  •  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,"  etc. 

That  on  July  18,  1902,  Donlan,  by  what  we  shall  call  deed  C, 
conveyed  to  the  defendant  Largey  Lumber  Company,  "its  sue- 
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ccssors  and  assigns  forever,"  certain  timber  and  certain  lands, 
including  the  timber  and  easements  mentioned  in  deeds  A  and  B. 
The  language  employed  in  deed  C  to  describe  the  timber  and 
right  of  way  granted  hy  deed  A  is  the  same  as  that  employed 
in  deed  A;  the  language  employed  in  deed  C  to  describe  the 
timber  granted  by  deed  B  is  the  same  as  that  employed  in  deed 
B ;  but  the  language  employed  in  deed  C  to  describe  the  right 
of  way  granted  by  deed  B  is  somewhat  diflferent,  being  as  fol- 
lows :  '  *  Together  with  a  right  of  way  and  easement  over,  upon  and 
across  the  said  described  lands  for  the  purpose  of  hauling,  skid- 
ding and  removing  said  timber  from  said  lands  and  any  and 
all  other  timber  belonging  to  said  party  of  the  second  part  on 
the  same  or  adjoining  sections.  It  is  understood  and  agreed, 
however,  that  the  right  of  way  hereby  granted  for  the  purpose 
of  cutting  and  removing  said  timber  shall  expire  on  the  21st 
day  of  December,  1904." 

That  on  February  19,  1902,  McGrath,  by  what  we  shall  call 
deed  D,  conveyed  to  George  Keith,  "his  heirs  and  assigns  for- 
ever," the  land  embraced  in  both  the  tracts  above  referred  to; 
said  deed,  however,  containing  this  express  provision:  **It  is 
agreed  and  understood  that  the  party  of  the  first  part  does  not 
convey  with  this  instrument  the  standing  timber  on  said  land," 
etc. 

That  on  December  21,  1902,  the  Largey  Lumber  Company,  by 
what  we  shall  call  deed  E,  conveyed  to  the  defendant  Missoula 
Lumber  Company,  *'its  successors  and  assigns  forever,"  all  the 
property  by  identical  description  mentioned  in  deed  C. 

That  on  January  9,  1904,  Keith,  by  what  we  shall  call  deed 
F,  conveyed  to  the  plaintilSf  Cobban  Realty  Company,  "his  heirs 
and  assigns  forever,"  the  lands  embraced  in  deed  D,  "except, 
and  there  is  hereby  excepted,  any  valid  right  that  might  have 
been  acquired  by  other  parties  heretofore  in  the  standing  timber 
growing  on  said  land,  also  excepting  and  reserving  17  acres, 
more  or  less,  heretofore  conveyed  •  •  •  to  Edmund  Tm- 
deau,  •  •  •  also  about  1%  acres  conveyed  to  Ole  Erick- 
son," 
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The  complaint  then  proceeds  in  paragraph  6  to  allege:  "That 
the  time  within  which  the  said  defendants,  or  any  of  them,  could 
enter  upon  said  lands,  for  the  purpose  of  cutting  and  removing 
said  timber  under  said  deeds,  expired  on  December  21,  1901; 
that  said  timber  is  reasonably  accessible,  and  by  the  exercise  of 
reasonable  diligence  could  have  been  cut  and  removed  long  be- 
fore this  time  (November  3, 1913),  but  that  the  grantees,  and  each 
and  all  of  them,  have  permitted  more  than  a  reasonable  time, 
to-wit,  nearly  eleven  years  to  elapse  since  the  execution  of  the 
deeds  from  James  J.  McGrath  to  Edward  Donlan,  and  that  none 
of  the  defendants  have  ever  entered  upon  said  lands  or  cut  or 
removed  any  of  the  timber  conveyed  by  said  deeds,  by  reason 
of  all  of  which,  whatever  rights  defendants,  or  any  of  them, 
may  have  had  to  said  timber,  or  to  enter  upon  said  lands  or 
any  part  thereof  for  the  purpose  of  cutting  and  removing  said 
timber,  have  ceased  and  determined."  The  prayer  is  for  a  "de- 
cree declaring  terminated  all  and  every  right  of  the  defendants, 
or  any  of  them,  to  said  timber  or  any  thereof,  and  terminating 
the  easement  or  right  of  way  granted  to  said  defendants,  or  any 
of  them,  •  •  •  and  forever  foreclosing  all  rights  claimed  or 
to  be  claimed  by  defendants,  or  any  of  them,  under  or  by  virtue 
of  the  conveyances  set  forth." 

The  defendants  Donlan,  Largey  Lumber  Company,  and  Mis- 
floola  Lumber  Company  jointly  answered,  admitting  all  the 
allegations  of  the  complaint,  save  those  of  paragraph  6,  above 
quoted,  which  are  denied,  and  averring  aflSrmatively  that  Don- 
lan intended  by  deed  C  to  convey  to  the  Largey  Lumber  Com- 
pany, and  that  it  intended  by  deed  E  to  convey  to  the  Missoula 
Lumber  Company  "all  property  and  rights  acquired  by  said 
Donlan  by  virtue"  of  deeds  A  and  B,  and  that  the  provisions 
contained  in  deeds  C  and  E,  limiting  the  duration  of  the  right 
of  way  to  December  21,  1904,  were  unintentionally  inserted 
therein  by  mutual  mistake ;  that  upon  discovery  of  said  mistake, 
and  to  rectify  the  same,  Donlan  on  March  15,  1913,  executed 
and  delivered  a  deed,  which  we  shall  call  deed  G,  in  which  the 
portions  descriptive  of  the  property  conveyed  are  the  same  as 
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in  deeds  A  and  B ;  that  Keith  on  October  17,  1913,  also  executed 
and  delivered  a  deed,  which  we  shall  call  deed  H,  wherein  he 
quitclaimed  all  and  every  interest  in  the  same  property  to  the 
Missoula  Lumber  Company ;  that,  ever  since  deeds  A  and  B  were 
executed,  the  timber  has  been  separately  assessed  from  the  land, 
and  upon  a  much  greater  valuation,  the  taxes  on  the  timber  being 
paid  by  Donlan  or  his  successors  in  interest,  and  the  taxes  on  the 
land  being  paid  by  the  owners  thereof;  that  at  no  time  before 
the  commencement  of  this  suit  was  any  notice  given  to  any  of 
the  defendants  requiring  them  to  cut  and  remove  the  timber  con- 
veyed by  deeds  A  and  B,  or  tjiat  the  rights  and  easements  de- 
scribed in  said  deeds  were  to  be  annulled  and  set  aside  within  a 
reasonable  or  any  time ;  that  the  lands  described  in  deed  A  are 
mountainous,  broken  and  unfit  for  farming  purposes  and  of  no 
real  value,  save  for  the  timber  thereon  or  for  the  grazing  of 
stock,  with  which  the  timber  little  interferes ;  that  the  lands  de- 
scribed in  deed  B  are  being  cultivated  and  used  for  farming 
purposes  by  tenants  of  plaintiff,  and  with  these  purposes  the 
timber,  being  scattered,  does  not  greatly  interfere;  that  all  of 
said  timber  is  situate  at  a  remote  distance  from  railroad  trans- 
portation, sawmills  and  markets,  and  cannot  be  cut  and  removed, 
except  at  an  expense  practically  equal  to  its  entire  market  value ; 
and  that  '*  under  all  the  existing  facts  and  circumstances  in  this 
case,  it  was  at  all  times  herein  mentioned,  and  now  would  be, 
unreasonable  and  unjust  to  compel  or  ask  the  present  owner 
of  said  timber  to  cut  and  remove  the  same,  even  though,  under 
the  law  and  the  facts  of  this  case,  it  was  and  is  the  bounden 
duty  of  said  owner  to  remove  said  timber  from  said  premises 
within  a  reasonable  time,  which  defendants  deny." 

Expressly  or  by  failure  to  deny,  all  the  allegations  of  the  an- 
swer stand  admitted  by  the  reply,  save  only  those  averring  that 
the  provisions  of  deeds  C  and  E,  limiting  the  duration  of  the 
right  of  way  to  December  21, 1904,  were  unintentionally  inserted 
by  mistake. 

Upon  these  pleadings,  a  motion  was  made  by  the  defendants 
for  judgment.  This  motion  was  granted,  judgment  was  entered, 
and  from  it  the  plaintiff  appeals. 
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It  must  be  recognized  at  the  outset  that,  if  a  material  issue  is 
[1]  presented  by  the  pleadings,  the  motion  did  not  lie,  and  the 
judgment  cannot  be  upheld.  {First  Nat.  Bank  of  Butte  v.  Sil- 
ver, 45  Mont.  231,  122  Pac.  584.)  There  are  two  apparent  is- 
sues, viz,:  Whether  a  reasonable  time  in  which  to  remove  the 
timber  had  elapsed  when  the  suit  was  commenced,  and  whether 
the  clause  in  deeds  C  and  E,  limiting  the  duration  of  the  right 
of  way,  was  inserted  by  mistake.  But  the  materiality  of  these 
issues,  as  will  be  later  noted,  depends  entirely  upon  what  was 
conveyed  by  deeds  A  and  B,  and  upon  what  the  plaintiff  got  by 
virtue  of  deeds  D  and  P. 

The  cause  has  been  thoroughly  briefed  on  both  sides.  The 
contention  of  plaintiff,  skillfully  presented,  is  that  deeds  A  and 
B  were  intended  to  and  do  convey  only  an  interest  in  the  timber 
as  personal  property  terminable  by  failure  to  remove  within  a 
reasonable  time.  This  is  based,  not  solely  upon  the  language  of 
these  deeds,  but  upon  the  deeds  as  interpreted  (a)  by  the  na- 
ture of  the  transaction ;  (b)  by  the  subsequent  deeds  C  and  E, 
and  (c)  by  certain  adjudicated  cases.  As  to  the  availability  of 
any  extraneous  aids  to  interpretation,  it  should  be  noted  that 
this  is  not  an  action  by  McOrath,  whose  deeds  are  in  question. 
It  is  a  controversy  based  upon  the  deeds,  without  any  claim  of 
mistake,  between  a  purchaser  of  the  land  twice  removed  from 
McGrath  and  a  purchaser  of  the  timber  twice  removed  from 
Donlan,  to  whom  the  timber  was  conveyed  by  McGrath.  Every 
reason,  therefore,  exists  for  the  application  of  the  rule  that  the 
[2]  intention  of  the  parties  to  these  deeds  is  to  be  ascertained, 
if  possible,  from  their  language  {Ford  v.  Sutherlin,  2  Mont.  440 ; 
BuUard  v.  Smith,  28  Mont.  387,  72  Pac.  761 ;  Frank  v.  Butte  & 
Boulder  Mining  etc.  Co.,  48  Mont  83, 135  Pac.  904) ,  not,  indeed, 
as  it  is  presented  in  particular  sentences  or  paragraphs,  but 
according  to  its  effect  when  viewed  as  an  entirety.  (Rev.  Codes, 
sec.  5030;  Butte  Water  Co.  v.  City  of  Butte,  48  Mont.  386,  396, 
138  Pac.  195.) 

Taking  deed  A  "by  its  four  comers"  then,  we  observe  that 
it  is  a  deed  (an  instrument  customarily  employed  only  for  the 
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[3, 4]  conveyance  of  an  interest  in  real  estate  and  legally  requi- 
site for  such  purpose) ;  it  expresses  a  present  consideration  fully 
paid;  its  subject  matter  is  timber,  growing  trees,  realty  under 
our  law  (Bey.  Codes,  sees.  4424,  4425,  4427),  and  an  easement, 
which  is  also  realty  under  our  law  (Bev.  Codes,  sees.  4425, 
4507) ;  and  it  purports  by  appropriate  language  to  convey  this 
realty  to  Edward  Donlon,  "his  heirs  and  assigns  forever/'  The 
legal  effect  of  such  an  instrument  (competent  parties  being  pres- 
ent) is  not  open  to  controversy  in  thia  state.  The  language  em- 
ployed conveys  an  estate  of  inheritance;  every  inheritance  is  a 
fee;  every  fee  not  defeasible  or  conditional  is  a  fee  simple;  and 
a  fee  simple  title  is  presumed  to  be  intended  by  every  grant 
of  real  property  from  which  it  does  not  appear  that  a  lesser 
estate  was  intended  (Rev.  Codes,  sees.  4482,  4619).  Counsel  say 
that  the  nature  of  the  transaction  makes  it  appear  from  the 
grant  that  a  fee  simple  was  not  intended  to  be  conveyed.  This 
might  be  true  if  it  were  impossible  to  grant  such  an  estate  in 
timber  or  to  grant  a  right  of  way  to  endure  during  the  life  of 
the  timber.  But  the  right  of  an  owner  to  carve  out  of  his  prop- 
erty as  many  estates  or  interests  (perx>endicular  or  horizontal, 
perpetual  or  limited)  as  it  may  be  able  to  sustain  cannot  be  open 
to  doubt  {Northern  Pacific  By.  Co.  v.  Mjelde,  48  Mont.  287,  137 
Pac.  386;  1  Washburn,  Real  Property  (6th  ed.),  pp.  17,  18) ; 
and,  where  this  is  done,  the  prudence  or  wisdom  of  the  transac- 
tion is  not  a  subject  of  inquiry.  Owners  of  property  have  the 
right  to  be  foolish  as  well  as  wise,  prodigal  as  well  as  provident; 
and,  whichever  they  are,  it  is  the  business  of  the  courts  to  en- 
force their  contracts  freely  made  and  plainly  expressed.  (Mo- 
Crimmon  v.  Murray,  43  Mont.  457,  117  Pac.  73 ;  Frank  v.  Butte 
dk  Boulder  etc.  Co.,  supra.) 

It  is  argued,  however,  that  the  right  of  entry,  though  ex- 
pressed without  limitation  as  to  time,  contemplates  a  removal  of 
the  timber  and  proves  the  intent  that  such  removal  was  to  be 
made  within  a  reasonable  time,  in  default  of  which  the  right  to 
the  timber  should  be  lost.  This  argument  makes  a  grant  of  tim- 
ber in  perpetuity  well-nigh  impossible,  since  removal    is  eon- 
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templated  at  gome  time  during  the  life  of  the  timber  in  almost 
eveiy  ease.  It  requires  ns  to  imply  that,  though  given  as  a  mere 
incident  to  the  grant  of  the  timber,  which  grant,  if  language  has 
any  value,  is  in  perpetuity,  the  right  of  entry  is  limited  in  time, 
and,  with  that  implication  as  to  the  incident,  to  condition  a  grant 
of  the  principal  thing  otherwise  unconditioned.  This  is  to  put 
the  cart  before  the  horse.  A  grant  does  not  follow  its  incidents, 
but  these  follow,  and,  when  expressed  in  general  terms,  take 
their  character  from  the  interest  to  which  they  are  attached. 
(Rev.  Codes,  sec.  4610.)  In  its  essentials,  deed  A,  conveying  the 
timber  with  the  right  of  entry  to  cut  and  remove  the  same  differs 
not  from  a  grant  or  reservation  of  coal  or  minerals,  with  a  simi- 
lar right  of  entry  to  mine  and  remove.  That  such  a  grant  or 
reservation,  couched  in  the  terms  employed  in  deed  A,  would  be 
absolute  no  one  would  deny;  and  if  in  fact  McOrath  did  intend, 
for  the  consideration  paid  by  Donlan,  to  grant  such  an  estate 
in  the  timber  with  the  right  of  entry  for  cutting,  skidding  and 
removing  the  same  so  long  as  any  of  it  remained,  we  hazard  the 
opinion  that  apter  words  to  express  that  intention  could  not  have 
been  chosen  than  those  which  were  actually  employed. 

Deed  B  is  even  more  emphatic  than  deed  A;  and  thus,  on 
principles  recognized  by  the  statutes  and  decisions  of  this  state, 
without  regard  to  the  holdings  of  other  jurisdictions,  we  say 
that  they  clearly  conveyed  the  timber  and  right  of  way  without 
limitation  or  condition,  so  far  as  time  is  concerned. 

The  industry  of  counsel  for  plaintiff  has  laid  before  us  a  num- 
ber of  decisions  holding  to  the  contrary  (Hotiston  Oil  Co,  v. 
Hamilton  (Tex.  Civ.  App.),  153  S.  W.  1194;  Hoiuston  OU  Co.  v. 
Boyhn  (Tex.  Civ.  App.),  153  S.  W.  1176;  McRae  v.  StUlwell, 
111  Ga.  65,  55  L.  R.  A.  513,  36-  S.  E.  604 ;  Fletcher  v.  Lyon,  93 
Ark.  5,  123  S.  W.  801 ;  Carson  v.  Three  States  Lumber  Co.,  108 
Tenn.  681,  69  S.  W.  320;  McNair  cfe  Wade  Land  Co.  v.  Parker, 
64  Pla.  371,  59  South.  959),  but  we  feel  that  they  are  not  only 
opposed  to  express  statutory  provisions  of  this  state,  but  also  to 
the  weight  of  judicial  authority.  Butterfield  Lumber  Co.  v.  Quy, 
92  Mss.  361,  131  Am,  St.  Rep,  540,  15  L.  R.  A.  (n.  s.)  1123,  46 
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South.  78,  is  a  leading  case.  There  the  grantor  himself  sought 
the  relief  here  claimed  by  strangers  to  the  original  transastion. 
His  deed  conveyed  "all  the  green  pine  timber"  on  a  certain 
piece  of  land,  with  "the  right  to  enter  upon  said  land  with  log 
carts  and  log  wagons  to  remove  said  timber  oflf  said  land."  The 
court  said:  "It  is  alleged  in  the  bill  that  the  lumber  company, 
under  the  deed,  only  obtained  title  to  the  timber  on  condition 
that  it  cut  and  remove  same  from  the  land  in  a  reasonable  time. 

•  •  •  The  deed  is  a  simple  conveyance  by  warranty  in  fee 
simple  of  the  timber,  without  time  limit  or  conditions.  In  every 
essential  necessary  to  convey  a  fee  interest  in  the  trees,  the  deed 
conforms  to  the  requirements  of  the  statutes.  The  relief  sought 
by  complainant's  bill  is  without  authority;  but  we  think  it  un- 
tenable and  against  right  •  •  •  No  ground  for  equitable 
relief  is  shown  by  the  mere  fact  that  the  party  invoking  the  aid 
of  the  court  has  made  an  improvident  contract.  There  must  be 
something  more  than  this  before  there  is  any  ground  for  equi- 
table relief.  •  •  •  Since  the  case  of  Harrell  v.  Miller,  35 
Miss.  700,  72  Am.  Dec.  154,  it  has  been  uniformly  held  in  this 
state  that  the  sale  of  timber  conveyed  an  interest  in  realty. 

•  •  •  In  the  case  of  Fox  v.  Pearl  River  Lumber  Co.,  80  Miss. 
1,  31  South.  583,  this  court  said:  'Trees  are  a  part  and  parcel 
of  the  land  upon  which  they  are  growing  or  standing,  for  the 
term  "land"  embraces,  not  only  the  soil,  but  its  natural  produc- 
tions, and  trees  growing  or  standing  upon  land  are  not  distin- 
guishable in  their  character  of  real  estate  from  the  soil  itself 
until  they  are  actually  severed  from  the  soil.  •  •  •  By  the 
common  law,  also,  several  sorts  of  estates  or  interests,  joint  or 
several,  may  exist  in  the  same  fee,  as  that  one  person  may  own 
the  ground  or  soil,  another  the  structures  thereon,  another  the 
minerals  beneath  the  surface,  and  still  another  the  trees  and 
•wood  growing  thereon.'  It  is  thus  seen,  from  the  former  de- 
cisions of  this  court,  that  while  it  is  recognized  that  there  may 
be  different  ownerships  in  real  estate,  according  to  its  different 
character,  trees,  land,  etc,  yet  the  fact  that  its  ownership  may  be 
diverse  does  not  change  its  character  as  real  estate  until  actually 
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severed.  This  being  the  case,  a  fee  simple  title  can  be  made  in 
one  character  of  real  estate  as  well  as  another.  It  was  as  lawful 
and  binding  on  IVfr.  Ony  to  make  a  fed  simple  title  to  the  trees 
forming  a  part  of  this  land  as  it  would  have  been  for  him  to 
make  a  deed  to  the  entire  real  estate,  including  the  land. 

•  •  •  In  the  case  of  Magnetic  Ore  Co.  v.  Marbury  Lumber 
Co.,  104  Ala.  465,  [53  Am.  St.  Rep.  73,  27  L.  R.  A.  434,  16 
South.  632],  it  is  held  that  *a  conveyance  without  condition  or 
reservation  of  the  "saw  timber*'  standing  on  certain  land  vests 
absolute  title  in   the   trees,   independent  of  the  land   itself, 

•  •  •  '  And  the  court  further  said  that,  before  it  should  be 
held  that  timber  should  be  removed  within  a  reasonable  time, 
where  a  purchaser  obtains  a  deed  to  it  without  condition  or  res- 
ervation as  to  the  time  within  which  it  shall  be  removed,  there 
ought  to  be  some  cogent  reason  compelling  such  a  conclusion  or 
decision,  so  strong  as  to  amount  to  an  established  rule  of  prop- 
erty, before  such  contention  should  be  adopted  as  the  law.  We 
can  put  our  view  of  this  case  in  no  more  succinct  form  or  in 
stronger  language  than  is  used  in  the  Alabama  case  above  cited.'* 
To  the  same  effect  are  Skamania  Boom  Co.  v.  Toumans,  64  Wash. 
94, 116  Pac.  645 ;  Wilson  Lumher  Co.  v.  2>.  W.  Alderman  &  Sons 
Co.,  80  S.  C.  106,  128  Am.  St.  Rep.  865,  61  S.  E.  217 ;  Clap  v. 
Draper,  4t  Mass.  266,  3  Am.  Dec.  215 ;  Wait  v.  Baldwin,  60  Mich. 
622,  1  Am.  St.  Rep.  551,  27  N.  W.  697 ;  Keystone  Lumber  Co.  v. 
Brooks,  65  W.  Va.  512,  64  S.  B.  614 ;  North  Georgia  Co.  v.  Bebee, 
128  Ga.  563,  57  S.  B.  873 ;  Baker  v.  Kenney,  145  Iowa,  638,  139 
Am.  St.  Rep.  456,  124  N.  W.  901 ;  Knotts  v.  Hydrick,  12  Rich. 
(S.  C.)  314;  Goodyear  v.  Vosburgh,  57  Barb.  (N.  Y.)  243;  Peter- 
son V.  Gibbs,  147  Cal.  1, 109  Am,  St.  Rep.  107,  81  Pac.  121 ;  Sears 
V.  Ackerm^m,  138  Cal.  583,  72  Pac.  171 ;  Lodwick  Lumber  Co.  v. 
Taylor,  100  Tex.  270, 123  Am.  St.  Rep.  803,  98  S.  W.  238 ;  Baxter 
V.  Mattox,  106  Ga.  344,  32  S.  E.  94 ;  Hicks  v.  Phillips,  146  Ky. 
305,  47  L.  R.  A.  (n.  s.)  878,  142  S.  W.  394;  Perkins  Mfg.  Co.  v. 
Waiiams,  98  Ga.  388,  25  S.  E.  556 ;  Howard  v.  Lincoln,  13  Me. 
122;  Goodwin  v.  Hubbard,  4tl  Me.  595;  Gregg  v.  Birdsall,  53 
Barb.  (N.  T.)  402;  Bardon  v.  O'Brien,  140  Wis.  191,  133  Am. 
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St  Eep.  1066,  120  N.  W.  827;  Wkitaker  v,  Brottm,  46  Pa.  (10 
Wright)  197. 

Deeds  A  aad  B  being  clear  on  their  face,  and  their  effect 
[6]  being  to  convey  the  timber  in  fee  simple,  with  the  right 
of  entry  to  cut  and  remove,  unlimited  as  to  the  time,  neither 
the  provisions  in  deeds  C  and  E  nor  any  other  extraneous  aids 
can  avail  for  purposes  of  interpretation,  and  no  power  exists 
in  the  plaintiff  to  curtail  the  rights  so  conveyed.  It  is  vigor- 
ously urged  that  this  conclusion  is  inimical  to  public  policy; 
that  the  infliction  upon  this  state  of  a  system  whereby  growing 
timber  can  be  permanently  owned  apart  from  the  land  will  ham- 
per our  development  by  destroying  the  marketability  of  timber 
lands  and  indefinitely  postponing  the  availability  for  use  of  the 
soil  itself.  This  involves  many  assumptions  not  necessary  to 
be  noticed  at  this  time.  Suffice  it  to  say  that  in  our  judgment 
the  only  question  of  public  policy  here  presented  is  the  very 
large  and  important  one  of  adherence  to  the  law  in  the  en- 
forcement of  contracts  wittingly  made  and  plainly  expressed. 

It  is  not,  however,  without  interest  to  note  that,  were  deeds 
A  and  B  open  to  the  interpretation  urged  upon  us,  the  plain- 
tiff's case  would  not  be  advanced.  The  plaintiff  deraigns  its  title 
through  deeds  D  and  F,  each  of  which  expressly  excepts  the 
timber  from  its  effect.  It  is  not  hard  to  see  how  McGrath, 
plaintiff's  original  grantor,  might  feel  himself  entitled  to  claim 
a  reversion  of  the  timber,  but  how  the  plaintiff,  in  whose  chain 
of  title  the  timber  is  expressly  excepted,  can  do  so,  is  rather 
more  difficult  to  understand.  In  Magnetic  Ore  Co.  v.  Marbvry 
Lumber  Co.,  104  Ala.  465,  53  Am.  St.  Rep.  73,  27  L.  R.  A.  434, 
16  South.  632,  a  similar  claim  was  presented,  and  we  accord 
with  the  following  disposition  of  it  as  made  by  that  court:  "The 
bill  shows  that  in  July,  1881,  the  Louisville  &  Nashville  Railroad 
Company,  by  deed  of  conveyance  regularly  executed,  sold  and 
conveyed  absolutely  the  'saw  timber'  growing  upon  certain 
lands.  No  mention  is  made  in  the  conveyance  as  to  when,  if 
ever,  the  'saw  timber'  was  to  be  cut  and  removed,  but  the  saw 
timber  is  sold  and  conveyed  wholly  without  condition  or  limita- 
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tion.  •  •  •  The  Louisville  &  Nashville  Eailroad  Company, 
by  deed  of  conveyance  made  in  October,  1886,  sold  and  conveyed 
the  lands  to  H.  F.  De  Bardeleben,  with  the  following  provision 
or  reservation:  'But  it  is  understood  and  agreed  that  the  timber, 
with  right  of  way  to  reach  same  has  been  sold,'  etc.  In  Feb- 
ruary, 1888,  De  Bardeleben  conveyed  to  complainant.  •  •  • 
Complainant's  whole  case,  as  we  construe  the  bill  and  the  brief 
of  counsel,  is  rested  upon  the  proposition  that,  as  defendant 
failed  to  cut  and  remove  the  timber  within  a  reasonable  time, 
he  thereby  forfeited  whatever  of  property  interest  he  purchased 
and  acquired  by  the  deed  of  conveyance  from  the  owner,  and 
the  'saw  timber,'  by  reason  of  the  forfeiture,  became  vested  in 
the  complainant,  although  it  was  expressly  reserved  from  the 
sale  to  De  Bardeleben,  and  excepted  by  De  Bardeleben  in  the 
deed  to  complainant.  We  do  not  assent  to  the  proposition." 
(See,  also,  Oresham  v.  Atlantic  Coast  Lumber  Co.,  96  S.  C.  53, 
79  S.  B.  799 ;  Kincaid  v.  McGowan,  88  Ky.  91,  13  L.  R.  A.  289, 
4  S.  W.  802;  Hodge  v.  Boothby,  48  Me.  68.) 

It  foUowB,  from  what  has  been  said,  that  neither  issue  pre- 
sented by  the  pleading  is  a  material  one;  that  both  were  prop- 
erly ignored  in  ruling  upon  the  motion  for  judgment;  and  that 
the  judgment  itself  is  correct  and  should  be  affirmed.  So  or- 
dered. 

Affirmed, 

Mb.  Chief  Justiob  Bbantlt  and  Mk.  Justice  Hollowat  con- 
cur. 
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COLVILL,  Appellant,  v.  FOX,  Respondent. 

(No.  3,526.) 
(Submitted  May  6,  1915.    Decided  June  1,  1915.) 

[149  Pac.  496.] 

Horticulture — Fruit  Pests — Police  Power — Constitution  —  Due 
Process  of  Law — Equal  Protection  of  Laws. 

Horticulture — Police  Power — Destruction  of  Fruit. 

1.  The  protection  of  the  horticultural  industry  from  the  ravages  of  in- 
sect peists  or  dangerous,  contagious  fruit  diseases,  bj  the  summary 
destruction  of  infected  fruits,  is  within  the  limits  of  the  police  power 
of  the  state. 

[As  to  police  power  and  the  fourteenth  amendment,  see  note  in  25 
Am.  St.  Bep.  882,  888.  As  to  yalidity  of  statute  proyiding  for 
destruction  of  insect  pests,  see  note  in  Ann.  Cas.  1913A,  412.] 

Same — Destruction  of  Fruit  Capable  of  Use. 

2.  It  is  not  a  valid  objection  to  the  enforcement  of  a  police  regula- 
tion that  an  article  proscribed  may  be  put  to  profitable  use  without 
danger  to  anyone;  hence  where  plaintiff  had  boxed  apples  affected 
with  scab,  he  was  in  no  position  to  complain  that  the  statute  and  the 
regulations  of  the  state  board  of  horticulture  were  unreasonable  in 
permitting  the  destruction  of  the  whole  shipment,  because  a  portion  of 
it  was  capable  of  profitable  use. 

Same — Executive  Officer — Judicial  Action — ^Constitution. 

3.  A  state  inspector  of  fruit  pests,  in  determining  whether  fruit  ii 
infected  with  a  fruit  disease,  does  not  act  judicially  within  the  meaning 
of  the  state  Constitution. 

Same — Taking  Private  Property  for  Private  or  Public  Use. 

4.  Held,  that  the  statutes  authorizing  the  state  inspector  of  fruit 
pests  to  destroy  fruit  affected  with  diseases  are  not  violative  of  section 
14,  Article  III,  state  Constitution,  providing  that  private  property  can- 
not be  taken  or  damaged  for  public  use  without  just  compensation. 

Same — Due  Process  of  Law. 

5.  By  **due  process  of  law"  is  not  meant  necessarily  "by  judicial 
process." 

[As  to  what  is  due  process  of  law,  see  notes  in  24  Am.  St.  Bep.  538; 
20  Am.  St.  Bep.  554;  122  Am.  St  Bep.  904.] 

Same. 

6.  The  statutes  referred  to  above,  held  not  unconstitutional  as  operat- 
ing to  deprive  the  owner  of  infected  fruit  of  his  property  without  due 
process  of  law,  inasmuch  as  in  his  action  against  the  inspector  an  op- 
portunity was  given  him  to  determine  the  question  whether  the  fruit 
was  diseased,  and  if  not,  to  recover  damages  for  its  destruction. 

Same — Police  Power — Hearing — Notice. 

7.  That  no  provision  for  a  hearing  or  for  notice  to  the  owner  of  in- 
fected fruit  is  provided  for  before  his  property  is  subjected  to  destruc- 
tion, nor  provision  made  for  compensation,  held  not  valid  reasons  for 
declaring  the  statutes  invalid. 
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Same — Equal  Protection  of  Laws. 

8.  The  statutes  above  are  not  unconstitutional  as  denying  the  owner 
the  equal  protection  of  the  laws,  since  ihej  are  general  in  terms,  uni- 
form in  application,  and  comprehend  all  fruit  similarlj  infected. 

[As  to  equal  protection  of  laws,  see  note  in  25  Am.  St.  Bep.  873;  14 
L.  B.  A.  583.] 

Appeal  from  District  Court,  Missoula  Cotmty;  J.  E.  Patter- 
son, Judge. 

Action  by  H.  C.  B.  Colvill  against  Edwin  Pox.  Judgment 
for  def^idant  and  plaintiff  appeals.    AfiSrmed. 

Cause  submitted  on  brief  of  counsel. 

Mr.  WSliam  Wayne,  for  Appellant. 

Citing  State  v.  Derry,  171  Ind.  18,  131  Am.  St.  Rep.  237, 
85  N.  B.  765 ;  Calif omia  Reduction  Co.  v.  Samtary  Reduction 
Works,  126  Fed.  29,  61  C.  C.  A.  91 ;  Cormoley  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  540,  46  L.  Ed.  679,  22  Sup.  Ct.  Rep.  431 ; 
Toledo  W.  &  W.  Ry.  Co.  v.  City  of  Jacksonville,  67  111.  37,  16 
Am.  Rep.  611;  Beehe  v.  State,  6  Ind.  501,  63  Am.  Dec.  391; 
Chicago  etc.  Ry.  Co.  v.  State,  47  Neb.  549,  53  Am.  St.  Rep.  557, 
41  L.  B.  A.  481,  66  N.  W.  624 ;  Eidge  v.  City  of  Bessemer,  164 
Ala.  599,  26  L.  B.  A.  (n.  s.)  394,  51  South.  246;  Los  Angeles 
County  V.  Spencer,  126  Cal.  670,  77  Am.  St.  Rep.  217,  59  Pac. 
202. 

Mr.  D.  M.  KeUy,  Attorney  General,  and  Mr.  J,  E.  Alvord, 
Assistant  Attorney  Qeneral,  for  Respondent. 

That  the  destruction  of  fruit  determined  by  an  inspector  to 
be  infected  is  not  the  taking  of  property  for  a  public  use  with- 
out due  compensation,  contrary  to  Article  III,  section  14,  of  the 
Constitution  of  Montana,  see  Commonwealth  v.  Alger,  7  Cush. 
(Mass.)  53 ;  Livingston  v.  Ellis  County,  30  Tex.  Civ.  App.  19, 
68  S.  W.  723;  Chambers  v.  Gilbert,  17  Tex.  Civ.  App.  106,  42 
8.  W.  630. 

Nor  18  such  a  destruction  of  property  a  taking  thereof  with- 
out due  process  of  law.     {Newark   etc.  Ry.  Co,  v.  Hunt,  50 
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N.  J.  L.  308,  12  Atl.  697 ;  Train  v.  Boston  Disinfecting  Co.,  144 
Mass.  523,  59  Am.  Rep.  113,  11  N.  E.  929 ;  WeU  v.  Schvltz,  33 
How.  Pr.  (N.  Y.)  7;  Leack  v.  Elivood,  3  HI.  App.  453;  State  v. 
City  of  Topeka,  36  Kan.  76,  59  Am.  Rep.  529, 12  Pac.  310 ;  Butt- 
field  V.  Stranaham,,  192  U.  S.  470,  48  L.  Ed.  525,  24  Sup.  Ct.  Rep. 
349.)  The  exercise  of  the  police  power  is  not  dependent  upon 
notice  or  judicial  determination  previous  to  a  destruction  there- 
under. {City  of  Salem  v.  Eastern  22.  JB.  Co,,  98  Mass.  431,  96 
Am.  Dec.  650 ;  Newark  etc.  By.  Coi  v.  Eunt,  supra;  Surocco  v. 
Oeary,  3  Cal.  69,  58  Am.  Dec.  385.) 

Acts  conferring  such  power  as  that  exercised  by  respondent 
upon  boards  and  executive  officers  are  universally  upheld. 
{Hymes  v.  Aydelott,  26  Ind.  431 ;  State  v.  Gfriffin,  69  N.  H.  1, 
76  Am.  St.  Rep.  139,  41  L.  R.  A.  177,  39  Atl.  260 ;  State  v.  Noyes, 
30  N.  H.  279 ;  Walker  v.  Towle,  156  Ind.  639,  53  L.  R.  A.  749, 
59  N.  E.  20;  Blue  v.  Beach,  155  Ind.  121,  80  Am.  St.  Rep.  195, 
50  L.  R.  A.  64,  56  N.  E.  89.) 

The  mere  fact  that  property  when  put  to  one  use  may  be 
harmless,  or  even  useful,  does  not  prohibit  the  legislature  from 
declaring  some  other  use  which  is  harmful  a  nuisance;  and 
when  property  may  thus  be  used  to  the  injury  of  the  property 
of  others,  courts  uphold  the  validity  of  legislation  reasonably 
intended  to  prevent  such  injury.  {Famum's  Petition,  51 
N.  H.  376 ;  Bacon  v.  Walker,  204  U.  S.  311,  51  L.  Ed.  499,  27 
Sup.  Ct.  Rep.  289 ;  Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S. 
238,  46  L.  Ed.  171,  22  Sup.  Ct.  Rep.  120;  McCray  v.  United 
States,  195  U.  S.  27,  1  Ann.  Cas.  561,  49  L.  Ed.  78,  24  Sup.  Ct. 
Rep.  769.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  March,  1914,  H.  C.  B.  Colvill  brought  to  the  city  of  Mis- 
soula certain  apples  owned  by  him  which  were  boxed  and  in- 
tended for  shipment  to  points  within  and  without  this  state  and 
to  be  sold  in  the  open  market.  The  fruit  was  seized  and  de- 
stroyed by  Edwin  Pox,  and  this  action  was  instituted  to  recover 
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damages.  The  defendant  made  answer  to  the  complaint  that 
lie  was  a  dnly  appointed,  qualified  and  acting  inspector  of  fruit 
pests  for  the  district  including  Missoula  county ;  that  the  apples 
in  question  were  affected  with  apple  scab,  a  dangerous  and 
contagious  fruit  disease,  and  one  so  designated  by  the  state 
board  of  horticulture  in  its  regulations  promulgated  pursuant 
to  statute;  that  under  the  law  and  the  regulations  of  the  board 
it  was  the  duty  of  the  defendant,  as  such  inspector,  to  destroy 
the  apples  to  prevent  the  spread  of  the  disease;  and  that  the 
destruction  was  therefore  lawful.  To  this  answer  a  general 
demurrer  was  interposed,  which  was  overruled,  and  plaintiff, 
electing  not  to  plead  further,  suffered  a  judgment  on  the  plead- 
ings to  be  Altered  against  him,  and  appealed. 

The  validity  of  the  statutes  for  the  regulation  and  protection 
of  the  horticultural  industry  and  of  certain  regulations  of  the 
board  is  assailed  upon  these  grounds: 

(1)  They  are  not  valid  police  regulations. 

(2)  They  lodge  in  the  same  officer  judicial  and  executive 
powers. 

(3)  They  permit  private  property  to  be  taken  for  private 
use,  and  for  public  use  without  compensation. 

(4)  Under  their  provisions  the  owner  is  deprived  of  his  prop- 
erty without  due  process  of  law  and  denied  the  equal  protection 
of  the  laws. 

1.  It  cannot  be  contended  successfully  that  the  protection  of 
[1]  the  horticultural  industry  from  the  ravages  of  insect  pests 
or  dangerous,  contagious  fruit  diseases  is  not  well  within  the 
Umits  of  the  police  power  of  the  state.  In  Noble  State  Bank 
V.  HaskeU,  219  U.  S.  104,  Ann.  Cas.  1912A,  487,  32  L.  B.  A. 
(n.  8.)  1062,  55  L.  Ed.  112,  31  Sup.  Ct.  Rep.  186,  the  court  said: 
"In  a  general  way  •  •  •  the  police  power  extends  to  all 
the  great  public  needs.  •  •  •  It  may  be  put  forth  in  aid  of 
what  is  sanctioned  by  usage,  or  held  by  the  prevailing  morality 
or  strong  and  preponderant  opinion  to  be  greatly  and  immedi- 
ately necessary  to  the  public   welfare.''    This   language   was 
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quoted  with  approval  in  Cunningham  v.  Northwestern  Improve- 
ment Co.,  44  Mont.  180,  119  Pac.  554. 

In  Cooley's  Constitutional  Limitations,  seventli  edition,  829, 
the  author  announces  the  same  doctrine  as  follows:  ''The  police 
of  a  state,  in  a  comprehensive  sense,  embraces  its  whole  system 
of  internal  regulation,  by  which  the  state  seeks  not  only  to  pre- 
serve the  public  order  and  to  prevent  offenses  against  the  state, 
but  also  to  establish  for  the  intercourse  of  citizens  with  citizens 
those  rules  of  good  manners  and  good  neighborhood  which  are 
calculated  to  prevent  a  conflict  of  rights,  and  to  insure  to  each 
the  uninterrupted  enjo3rment  of  his  own  so  far  as  is  reasonably 
consistent  with  the  like  enjoyment  of  rights  by  others." 

The  definition  of  Chief  Justice  Shaw  has  become  a  legal 
classic.  In  Commx>nwealth  v.  Alger,  7  Cush.  (Mass.)  53,  he 
said:  "We  think  it  is  the  settled  principle,  growing  out  of  th«- 
nature  of  well-ordered  civil  society,  that  every  holder  of  prop- 
erty, however  absolute  and  unqualified  may  be  his  title,  holds 
it  under  the  implied  liability  that  his  use  of  it  •  •  •  shall 
not  be  injurious  to  the  equal  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  property,  nor  injurious 
to  the  rights  of  the  community.  All  property  in  this  common- 
wealth, •  •  •  13  •  •  •  held  subject  to  those  general 
regulations,  which  are  necessary  to  the  common  good  and  gen- 
eral welfare.  Rights  of  property,  like  all  other  social  and  con- 
ventional rights,  are  subject  to  such  reasonable  limitations  in 
their  enjoyment  as  shall  prevent  them  from  being  injurious,  and 
to  such  reasonable  restraints  and  regulations  established  by  law 
as  the  legislature,  under  the  governing  and  controlling  power 
vested  in  them  by  the  Constitution,  may  think  necessary  and 
expedient.  This  is  very  different  from  the  right  of  eminent 
domain — the  right  of  a  government  to  take  and  appropriate 
private  property  •  •  •  whenever  the  public  exigency  re- 
quires it;  which  can  be  done  only  on  condition  of  providing  a 
reasonable  compensation  therefor.  The  power  we  allude  to  is 
rather  the  police  power,  the  power  vested  in  the  legislature  by 
the  Constitution  to  make,  ordain  and  establish  all  manner  of 
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wholesome  and  reasonable  laws,  statutes  and  ordinances,  either 
with  penalties  or  without,  not  repugnant  to  the  Constitution,  as 
they  shall  judge  to  be  for  the  good  and  welfare  of  the  common- 
wealth, and  of  the  subjects  of  the  same. ' ' 

In  Bacon  v.  Walker,  204  U.  S.  311,  51  L.  Ed.  499,  27  Sup.  Ct. 
Rep.  289,  the  court,  after  reviewing  many  authorities  dealing 
with  the  police  power,  said:  **That  power  is  not  confined,  as  we 
have  said,  to  the  suppression  of  what  is  offensive,  disorderly  or 
unsanitary.  It  extends  to  so  dealing  with  the  conditions  which 
exist  in  the  state  as  to  bring  out  of  them  the  greatest  welfare  of 
its  people." 

In  Los  Angeles  County  v.  Spencer,  126  Cal.  670,  77  Am.  St. 
Bep.  217,  59  Pac.  202,  the  court  had  under  consideration  the 
question  of  the  validity  of  a  statute  to  promote  and  protect  the 
horticultural  interests  of  California  in  terms  somewhat  similar  to 
our  own,  and  upon  the  subject  said :  ''It  is  known  that  the  exist- 
ence of  the  fruit  industry  in  the  state  depends  upon  the  sup- 
pression and  destruction  of  the  pests  mentioned  in  the  statute. 
The  Act  in  question  is,  therefore,  a  proper  exercise  of  the  police 
power  which  the  legislature  has,  under  section  1  of  Article  XIX 
of  the  Constitution,  to  subject  private  property  to  such  reason- 
able restraints  and  burdens  as  will  secure  and  maintain  the 
general  welfare  and  prosperity  of  the  state.'' 

In  State  v.  Main,  69  Conn.  123,  61  Am.  St.  Rep.  30,  36  L.  R.  A. 
623,  37  Atl.  80,  the  constitutionality  of  a  statute  which  pro- 
vided for  the  destruction  of  peach  trees  affected  with  the  **  yel- 
lows," was  upheld,  and  upon  the  power  of  the  state  to  enact 
and  enforce  such  legislation  the  court  said:  ''Such  a  disease  it 
was  proper  for  the  General  Assembly,  in  the  exercise  of  its 
police  power,  to  endeavor  to  suppress,  even  by  the  destruction 
of  the  trees  attacked  by  it,  if  there  was  a  reasonable  apprehen- 
sion of  substantial  danger,  from  allowing  them  to  live,  to  those 
who  might  eat  their  fruit,  or  to  other  peach  orchards." 

The  statute  and  board  regulations  are  attacked  also  upon  the 
[2]  ground  that  they  are  unreasonable,  in  that  they  admit  of 
the  total  destruction  of  affected  fruit  which  is  not  altogether 
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useless,  and  in  this  connection  our  attention  is  directed  to  cer- 
tain of  the  regulations  which  lodge  with  the  inspector  the  dis- 
cretion  to  permit  the  owner  of  apples  affected  with  the  scab  to 
manufacture  such  fruit  into  cider,  jellies,  or  other  by-products. 
It  would  seem  to  answer  this  contention  to  say  that  the  com- 
plaint does  not  charge  abuse  of  discretion  on  the  part  of  the 
inspector,  or  make  any  claim  that  plaintiff  desired  to  use  the 
fruit  in  question  for  any  of  the  purposes  permitted  by  the  board. 
He  alleges,  on  the  contrary,  that  it  was  his  intention  to  ship  the 
fruit  to  other  points  for  sale  in  the  open  market. 

It  is  no  objection  to  the  enforcement  of  a  police  regulation 
that  the  thing  proscribed  may  be  put  to  profitable  use  without 
injury  or  danger  to  anyone.  If  by  the  particular  use  to  which 
it  is  sought  to  be  applied  the  public  interests  are  jeopardized, 
such  use  may  be  regulated  or  prohibited  altogether.  In  prin- 
ciple, the  decisions  of  the  supreme  court  of  the  United  States  in 
the  oleomargarine  cases  are  conclusive  upon  this  question. 
(Powell  V.  Pennsylvania,  127  U.  S.  678,  32  L.  Ed.  253,  8  Sup. 
Ct.  Rep.  992,  1257 ;  Plumley  v.  Massachusetts,  155  U.  S.  461,  39 
L.  Ed.  223,  15  Sup.  Ct.  Eep.  154;  Capital  City  Dairy  Co.  y. 
Ohio,  183  U.  S.  238,  46  L.  Ed.  171,  22  Sup.  Ct.  Eep.  120.) 

It  was  plaintiff's  own  act  in  seeking  to  make  use  of  his 
diseased  fruit  for  a  purpose  inimical  to  the  public  welfare  that 
brought  down  upon  him  the  penalty  of  the  statute.  Under  such 
circumstances  he  is  not  in  a  position  to  insist  that  he  ought  to 
have  been  permitted  to  use  it  for  a  purpose  other  than  the  one 
to  which  he  indicated  his  intention  to  devote  it. 

2.  The  contention  that  the  legislature  attempts  to  lodge  in  the 
[3]  inspector  executive  and  judicial  powers  is  untenable.  In 
determining  that  fruit  is  affected  with  any  dangerous  and  con- 
tagious disease  the  o£Scer  is  required  to  apply  his  knowledge  and 
make  deductions  from  the  evidence  before  him,  but  this  does 
not  constitute  his  act  a  judicial  one,  within  the  meaning  of  the 
Constitution,  and  upon  this  the  authorities  are  quite  unanimous. 
{Cunningham  v.  Northwestern  Imp,  Co.,  above  j  Los  Angeles 


51  Mont.]  CoLViLL  V.  Fox.  79 

County  V.  Spencer,  above;  Butt  field  v.  Strandhan,  192  U.  S. 
470,  48  L.  Ed.  525,  24  Sup.  Ct.  Rep.  349;  1  Rul.  Cas.  Law,  790.) 

3.  It  may  be  conceded  at  once  that  private  property  cannot 
[4]  be  taken  or  damaged  for  public  use  without  just  compensa- 
tion (sec.  14,  Art.  Ill,  Const,  of  Montana),  or  that  the  private 
property  of  one  person  cannot  be  taken  against  his  will  for  the 
private  use  of  another,  either  with  or  without  compensation 
(sees.  3  and  27,  Art.  Ill,  Const,  of  Montana;  15  Cyc.  578),  and, 
if  the  statute  or  board  regulations  offended  against  either  of 
these  principles,  the  offending  provision  would  be  invalid  to  that 
extent  at  least.  Appellant's  argument  upon  this  branch  of  the 
case  fails,  in  that  it  has  its  foundation  in  the  assumption  that 
the  property  in  question  was  taken  for  either  a  public  or  private 
use,  whereas  there  is  not  any  justification  for  such  assumption. 
On  the  contrary,  the  complaint  discloses  afiGirmatively  that  the 
fruit  was  destroyed  and  its  usefidness,  if  any,  ended  altogether. 
The  mere  fact  that  other  orchardists  may  profit  by  the  destruc- 
tion of  this  menace  to  their  fruit  and  trees  does  not  convert  the 
act  of  destruction  from  its  character  as  one  for  the  public  wel- 
fare into  one  for  the  private  use  or  benefit  of  such  people. 
(Spratt  V.  Helena  Power  T,  Co.,  37  Mont.  60,  94  Pac.  631 ;  Butte, 
A,  &  P.  By.  Co.  V.  Montana  U.  By.  Co.,  16  Mont.  504,  50  Am. 
St  Rep.  508,  31  L.  R.  A.  298,  41  Pac.  232.) 

In  the  destruction  of  private  dwellings  to  stop  the  spread  of 
a  fire,  or  of  animals  affected  with  a  contagious  disease  to  protect 
the  livestock  industry,  private  interests  are  served  as  an  incident 
to  the  public  benefit  reaped,  but  the  dwellings  in  the  one  in- 
stance, or  the  animals  in  the  other,  are  not  subjected  to  the 
private  use  of  the  more  fortunate  owners  who  are  saved  from 
the  effects  of  the  conflagration  or  plague.  For  the  stronger 
reason  the  constitutional  guaranty  of  section  14,  Article  III,  is 
not  available  to  plaintiff.  The  fruit  in  question  was  destroyed 
to  serve  a  public  purpose,  but  not  to  be  devoted  to  a  public  one. 
(State  V.  Board  of  Convmrs.  of  Deer  Lodge  County,  19  Mont. 
582,  49  Pac.  147.)  That  provision  of  the  Constitution  refers  to 
the  authority  exercised  by  the  state  or  through  some  designated 
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agency,  by  virtue  of  the  power  of  eminent  domain,  where  the 
property  taken  is  subjected  to  some  public  use  as  for  highway,' 
railway  or  other  purpose  in  which  the  public  interest  is  the  pre- 
dominating factor.  It  has  no  application  whatever  to  property 
destroyed  by  the  public  agencies  acting  by  virtue  of  the  police 
power  of  the  state. 

In  Livingston  v.  Ellis  County,  30  Tex.  Civ.  App.  19,  68  S.  W. 
723,  the  court  considered  a  like  contention  raised  with  refer- 
ence to  section  17,  Article  I  of  the  Texas  Constitution,  similar 
in  its  provisions  to  section  14,  Article  III,  above,  and  said: 
**  There  is  an  obligation  upon  every  property  owner  to  so  use 
his  own  as  not  to  interfere  with  the  general  welfare  of  the  com- 
munity in  which  he  lives.  The  enforcement  of  this  duty  per- 
tains to  the  police  power  of  the  state  so  far  as  the  exercise  of 
that  power  affects  private  property.  Whatever  restraints  the 
legislature  imposes  upon  the  use  and  enjoyment  of  property 
within  the  reason  and  principle  of  this  duty,  the  owner  must 
submit  to,  and  for  any  inconvenience  or  loss  which  he  sustains 
thereby  he  is  without  remedy.  The  enforcement  of  this  duty 
is  a  regulation  and  the  exercise  of  the  police  power  of  the  state. 
Article  I,  section  17,  of  the  state  Constitution  has  reference  to 
the  exerise  of  the  right  of  eminent  domain.  It  has  reference 
to  the  taking  and  appropriation  of  property  for  public  use. 
It  has  no  application  to  the  regulation  and  restriction  of  the 
use  and  enjoyment  of  property  by  its  owner  for  the  public  wel- 
fare, but  refers  to  the  taking  of  property  from  the  owner  and 
its  appropriation  to  some  particular  use  for  the  public  welfare. 
The  Articles  under  consideration  provide  a  wholesome  regula- 
tion to  prevent  the  spread  of  a  dangerous  disease.  It 'is  such  a 
regulation  as  the  state  has  the  right,  under  its  police  powers,  to 
make,  and  is  not  prohibited  by  Article  I,  section  17,  of  the  state 
Constitution."  (See,  also,  Cooley's  Constitutional  Limitations, 
7th  ed.,  830.) 

4.  These  statutory  and  board  regulations  do  not  operate  to 
deprive  the  owner  of  his  property  without  due  process  of  law 
or  deny  to  him  the  equal  protection  of  the  law.    By  **due  pro- 
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[6,6]  cess  of  law"  is  not  meant  necessarily  '*by  judicial  pro- 
ceedings." (Cunningham  v.  Northwestern  Imp,  Co.,  above; 
State  ex  rel.  Marshall  v.  District  Court,  50  Mont.  289,  146  Pac. 
743.)  The  general  rule  is  that  if,  under  the  operation  of  a 
statute,  the  property  owner  is  not  denied  the  right  to  test  the 
existence  of  the  condition  condemned  by  the  statute,  and  to  ob- 
tain redress  as  for  a  trespass,  if  such  condition  does  not  exist, 
then  the  legislation  is  not  obnoxious  to  the  constitutional  pro- 
vision which  guarantees  to  the  owner  that  he  shall  not  be  de- 
prived of  his  property  without  due  process  of  law.  {Spratt  v. 
Helena  Power  T.  Co.  above;  Newark  etc.  By.  Co.  v.  Hunt,  50 
N.  J.  Law,  308,  12  Atl.  697.) 

In  the  present  action  every  opportunity  might  be  had  to  de- 
termine whether  plaintiff's  fruit  was  affected,  and,  if  it  was 
not,  his  right  to  recover  could  not  be  questioned.  Since,  how- 
ever, he  admits  by  his  demurrer  the  diseased  condition  of  his 
apples,  as  charged  in  the  answer,  there  is  not  any  question  left 
for  judicial  or  other  determination.  He  cannot  stand  upon  his 
abstract  right  to  handle  diseased  fruit  and  have  the  same  trans- 
ported from  place  to  place,  with  the  concomitant  right  to  spread 
the  disease  among  fruit  and  fruit  trees  generally. 

Nor  is  it  an  objection  to  the  validity  of  a  police  regulation 
that  it  does  not  provide  for  a  hearing  or  for  notice  to  the 
[7]  owner  before  his  property  is  subjected  to  restraint  or 
destruction.  The  very  purpose  to  be  subserved  by  such  a  regu- 
lation would  be  defeated  if  the  officer  charged  with  its  ad- 
ministration was  required  to  give  notice  or  conduct  a  hearing 
before  he  could  proceed.  His  action  is  intended  to  be  prompt 
and  summary.  He  is  clothed  with  the  extraordinary  power 
for  the  express  purpose  of  protecting  the  community,  and  it 
is  important  to  the  efficiency  of  his  work  that  he  be  impeded 
as  little  as  possible  by  the  necessary  observance  of  mere  for- 
malities. (City  of  Salem  v.  Eastern  R.  B.  Co,,  98  Mass.  431, 
96  Am,  Dec.  650;  Newark  etc.  By.  Co.  v.  Hunt,  above.) 

That  no  provision  is  made  for  compensating  the  owner  whose 
property  is  destroyed  is  likewise  not  a  valid  objection  to  the 
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enforcement  of  a  police  regulation,  and  npon  this  question  also 
the  authorities  are  uniformly  agreed.  (6  Bui.  Cas.  Law,  201; 
Livingston  v.  Ellis  County,  above;  Train  v.  Boston  Disinfect^ 
ing  Co.,  144  Mass.  523,  59  Am.  Rep.  113,  11  N.  E.  929.) 

Appellant  is  in  error  in  assuming  that  by  the  enforcement 
[8]  of  these  regulations  he  is  denied  the  equal  protection  of  the 
law.  They  are  general  in  their  terms,  uniform  in  their  appli- 
cation, and  comprehend  all  fruit  similarly  affected.  This  con- 
tention is  answered  by  our  former  adjudications.  In  City  of 
Butte  V.  Paltrovich,  30  Mont.  18,  104  Am.  St.  Rep.  698,  75 
Pac.  521,  we  said:  '*It  is  only"  in  cases  "where  persons  en- 
gaged in  the  same  business  are  subjected  to  different  restrictions, 
or  are  granted  different  privileges  under  like  conditions,  that 
the  discrimination  is  open  to  objection,  or  can  be  said  to  impair 
the  equal  right  which  all  may  claim  under  the  law.'' 

We  find  no  error  in  the  record,  and  the  judgment  is  therefore 
affirmed. 

Affirmed. 

Mb.  CHTEai*  Justice  Bsantly  and  Mb.  Justiob  Sanneb  oon- 
cur. 


■»— • 


MURPHY,  Appellant,  v.  NETT,  Respondent. 

(No.  3,523.) 
(Sabmitted  May  17,  1915.    Decided  JTime  8,  1915.)! 

[149  Pac.  713.] 

Executors  and  Administrators — Control  of  Property— Bamks 
and  Banking — Deposits  for  Exchange — Agency^ 

Ezeenton  and  Administrators — Control  of  Estate. 

1.  The  administration  of  an  estate  is  an  entirety,  and  extends  to  the 
whole  of  the  estate  so  far  as  its  assets  are  within  the  jurisdiction  of 
the  court  where  the  appointment  is  made,  and  the  administrator,  or 
special  administrator  until  displaced,  haA  exclusive  control  OTer  the 
estate. 

Banks  and  Banking> — ^Deposit  for  Exchange — ^Relation  of  Parties. 

2.  hj  accepting  a  deposit  made  for  the  purpose  of  exchange,  a  btak 
becomes  the  debtor  of  the  depositor. 


I 
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Same — Payment  by  Bank — Indemnity. 

3.  Defendant,  special  administratrix  of  an  estate,  had  a  deposit  as 
rach  in  a  bank,  and  W.  claiming  to  have  been  appointed  special  ad- 
ministrator made  demand  for  payment  to  him  of  the  sum  deposited. 
The  bank  notified  defendant  or  this  demand,  and  she  requested  it  to 
refuse  the  demand  and  retain  the  deposit  in  her  name  until  it  could 
be  ascertained  who  was  entitled  to  it.  Defendant  was  subsequently 
removed  from  her  office,  and,  after  her  removal,  W.  recovered  judg- 
ment against  the  bank  for  the  amount  of  the  deposit,  with  interest 
from  the  date  of  his  demand.  Heldf  that  defendant  was  not  liable  to 
reimburse  the  bank  for  the  amount  so  paid  as  interest,  it  having 
been  the  bank's  duty  without  request  to  retain  the  deposit  to  meet  its 
obligation  to  her. 

Same — ^Principal  and  Agent — Liability  for  Expense. 

4.  The  claim  that  defendant  was  liable  to  the  bank  because  it  acted 
as  her  agent,  as  for  expenses  incurred  in  her  behalf,  held  without  merit, 
inasmuch  as  her  request  to  refuse  the  demand  of  W.  did  not  change  its 
relation  to  her  from  that  of  debtor  to  that  of  agent. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J,  Mil- 
ler Smith,  Judge. 

Action  by  Homer  G.  Murphy,  as  assignee,  against  Anna  E. 
Nett.    Judgment  for  defendant  and  plaintiff  appeals.    Affirmed. 

Messrs.  H.  0.  &  8.  H.  Mclntire,  for  Appellant,  submitted 
a  brief;  Mr.  H.  0.  Mclntire  argued  the  cause  orally. 

Defendant  requested  the  bank  not  to  turn  over  the  money 
to  Weisner,  and  the  bank  in  good  faith,  relying  upon  her  im- 
plied promise  to  indemnify  and  save  it  harmless  from  all  dam- 
age by  reason  of  its  compliance  with  her  request,  refused  to  com- 
ply with  Weisner 's  demand.  This  constituted  a  good  considera- 
tion for  the  implied  promise,  that  is,  a  benefit  conferred  on  Mrs. 
Nett  and  a  prejudice  suffered  by  the  bank.  (Schaeffer  v.  Jtffl- 
ler,  41  Mont.  417,  137  Am.  St.  Kep.  746,  109  Pac.  970.)  Inas- 
much as  in  the  present  instance  the  agreement  of  the  parties, 
defendant  and  the  bank,  is  not  stated  in  words,  but  is  mani- 
fested by  their  conduct,  an  implied  contract  is  present.  What 
the  respective  obligations  of  the  parties  are  in  such  a  contract 
is  dear,  as  the  authorities  abundantly  determine.  "Implied 
contracts  are  such  as  reason  and  justice  dictate,  and  which 
the  law,  therefore,  presumes  that  every  man  undertakes  to 
perform."     {Wickhan  v.  Weil,  17  N.  T.  Supp.  518;  Appeal  of 
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MiUer,  100  Pa.  568,  570,  45  Am.  Rep.  394;  Brush  Electric 
Light  &  P.  Co.  v.  City  Council,  114  Ala.  433,  21  South.  960; 
Gutta  Percha  &  Rubber  Mfg.  Co.  v.  Mayor  of  City  of  Houston, 
108  N.  T.  276,  2  Am,  St.  Rep.  412,  15  N.  E.  402,  403.)  ''An 
implied  contract  is  a  matter  of  inference  or  deduction.  It 
creates  an  obligation  akin  to  duty,  and  differs  from  an  ex- 
press contract,  which  is  one  whose  terms  are  stated  in  parol  or 
in  writing."  {Pence  v.  Beckman,  11  Ind.  App.  263,  54  Am. 
St.  Rep.  505,  39  N.  E.  169,  170;  Jennings  v.  Bank  of  Calif  or- 
nia,  79  Cal.  323,  12  Am.  St.  Rep.  145,  5  L.  R.  A.  323,  21  Pac. 
852,  853.)  From  the  above  authorities  it  is  clear  that  a  pre- 
sumption is  presented  and  an  obligation  is  found  that  the  de- 
fendant would  reimburse  the  bank  for  any  loss  it  might  sustain 
by  reason  of  its  compliance  with  her  request;  this  is  what  is 
sought  to  be  recovered  herein,  because  of  her  breach  of  this 
implied  promise. 

From  another  standpoint  a  clear  case  on  the  facts  is  pre- 
sented. Defendant  requested  the  bank  to  retain  the  money; 
thereby  she  constituted  it  her  agent  for  that  purpose,  which, 
however,  was  prevented  by  a  vis  major,  and  under  the  law  she 
is  in  duty  bound  to  reimburse  the  agent  for  any  and  all  loss 
sustained  in  the  legal  discharge  of  his  duty  as  agent.  (Rev. 
Codes,  sec.  5442;  1  Lawson's  Rights  and  Remedies,  sees.  95, 
97 ;  Howe  V.  Buffalo  etc.  R.  Co.,  37  N.  Y.  297.) 

When  a  person  is  responsible  over  to  another,  either  by  opera- 
tion of  law  or  by  express  contract,  and  notice  has  been  given 
him  of  the  pendency  of  the  suit,  and  he  has  been  requested  to 
take  upon  himself  the  defense  of  it,  he  is  no  longer  regarded 
as  a  stranger  to  the  judgment  that  may  be  recovered,  because 
he  has  the  right  to  appear  and  defend  the  action  equally  as  if 
he  were  a  party  to  the  record.  When  notice  is  thus  given,  the 
judgment,  if  obtained  without  fraud  or  collusion,  will'  be  con- 
clusive against  him  whether  he  appeared  or  not.  (2  Black 
on  Judgments,  sec.  574 ;  see,  also,  sees.  549,  569,  572,  573.)  A 
person  having  notice,  as  here,  of  an  action  in  which  he  is  in- 
terested, and  having  an  opportunity  to  defend  it|  is  bound  hy 
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tlie  judgment  in  it.  (Andrews  v.  Davison,  17  N.  H.  413,  43 
Am.  Dec.  606 ;  Kmckerbocker  v.  Wilcox,  83  Mich.  200,  21  Am. 
St  R«p.  595,  47  N.  W.  123;  Harvie  v.  Turner,  46  Mo.  444; 
Sever  v.  North,  107  Ind.  544,  8  N.  E.  576;  Laivrence  v.  Stearns, 
79  Fed.  878;  SutherUmd  v.  People's  Bank,  111  Va.  515,  69  S.  E. 
341 ;  First  Nat.  Bank  v.  City  National  Bank,  182  Mass.  130,  94 
Am.  St  Rep.  637,  65  N.  E.  24.) 

Mr,  S.  A.  Balliet,  for  Respondent,  submitted  a  brief;  Mr, 
Wellington  D.  Bamkin,  of  Counsel,  argued  the  cause  orally, 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

This  action  was  brought  by  the  plaintiil,  as  assignee  for 
value  of  a  claim  for  the  sum  of  $787.08  alleged  to  have  become 
due  to  the  National  Bank  of  Montana,  located  and  doing  busi- 
ness at  Helena,  under  the  circumstances  set  out  in  the  amended 
complaint,  as  follows:  That  defendant  Anna  E.  Nett  was  the 
duly  appointed,  qualified  and  acting  Special  administratrix 
of  the  estate  of  Edward  J.  Murphy,  deceased;  that  on  Feb- 
ruary 5,  1912,  she  had  on  general  deposit  in  the  bank  to  her 
credit  as  administratrix,  subject  to  check,  the  sum  of  $8,369.75 ; 
that  on  that  day  one  Raymond  A.  Weisner,  claiming  to  have 
be^i  appointed  special  administrator  upon  the  estate  of  the  de- 
ceased, made  demand  upon  the  bank  that  it  pay  over  to  him  the 
sum  so  deposited;  that  the  bank  notified  the  defendant  of  the 
demand  by  Weisner;  that  defendant,  objecting  to  the  payment 
by  the  bank  to  Weisner  for  the  reason  that  she  had  not  been 
removed  from  her  ojBSce,  requested  the  bank  to  refuse  the  de- 
mand and  to  retain  the  deposit  in  her  name  until  it  could  be 
ascertained  who  was  entitled  to  it ;  that  relying  upon  the  request 
of  defendant  and  the  promise  implied  by  it  that  defendant 
would  indemnify  it  against  all  loss  by  reason  of  its  retention 
of  the  deposit,  the  bank  refused  the  demand  of  Weisner;  that 
on  February  7  Weisner  brought  an  action  against  the  bank  to 
recover  the  amount  of  the  deposity  with  interest  from  the  date 


86  Murphy  v.  Nbtt.  [June  T.  '15 

of  demand;  that  the  bank  notified  the  defendant  of  the  bring- 
ing of  the  action  and  requested  her  to  make  defense;  that  she 
failed  to  comply  with  this  request ;  that  the  bank  made  its  own 
defense;  that  on  March  4,  1912,  the  defendant  waa  removed 
from  her  office;  that  such  proceedings  were  thereafter  had  in 
the  action  that  on  March  7,  1913,  Weisner  was  awarded  judg- 
ment against  the  bank  for  the  amount  of  the  deposit,  with  in- 
terest at  the  legal  rate  from  the  date  of  his  demand;  that  the 
interest  which  had  accrued  upon  the  deposit  in  the  meantime 
was  $787.08;  that  the  bank,  having  paid  the  judgment,  made 
demand  upon  the  defendant  for  reimbursement  to  the  amount 
so  paid  as  interest,  and  that  the  demand  was  refused.  The 
court  having  sustained  defendant's  general  demurrer  and  plain- 
tiff declining  to  plead  further,  judgment  was  rendered  for  de- 
fendant.   Plaintiflf  has  appealed. 

The  question  submitted  is  whether  the  ruling  on  the  demur- 
rer  was  correct.  It  will  be  observed  that  the  theory  upon 
which  it  is  sought  to  fix  liability  upon  the  defendant  is  that, 
having  requested  the  bank  to  retain  the  deposit  until  title  to  it 
could  be  determined,  she  thereby  impliedly  promised  to  indem- 
nify it  against  any  loss  it  might  suffer  by  its  compliance  with 
her  request. 

Neither  at  the  time  Weisner  made  demand  upon  the  bank 
nor  at  the  time  he  brought  his  action  was  he  entitled  to  the 
office  of  special  administrator.  Although  it  be  conceded  that 
upon  the  removal  of  the  defendant  on  March  4,  1912,  he  be- 
came her  successor  and  the  deposit  became  subject  to  his  order, 
at  no  time  prior  to  that  date  was  he  other  than  a  stranger  to 
both  the  bank  and  the  estate.  According  to  the  allegations  of 
the  complaint,  which,  for  present  purposes,  must  be  accepted 
as  true,  the  defendant  was  special  administratrix.  There  can- 
not be  two  administrators  upon  an  estate  at  the  same  time. 

The  administration  is  an  entirety,  and  extends  to  the  whole 
[1]  of  the  estate  so  far  as  its  assets  are  within  the  jurisdic- 
tion where  the  appointment  is  made  (Rev.  Codes,  sec.  7502;  1 
Woemer's  American  Law  of  Administration,  sec.  179),  and  the 


51  Mont.]  Murphy  v.  Nett.  87 

administrator  has  the  exclusive  right  of  control,  subject  to  the 
orders  of  the  district  court  for  the  purpose  of  administration. 
{In  re  Higgins'  Estate,  15  Mont.  474,  28  L.  R.  A.  116,  39  Pac. 
506.)  This  is  not  less  true  of  a  special  administrator.  Al- 
though his  powers  are  limited  in  extent,  he  has  exclusive  con- 
trol over  the  estate  for  the  time  being,  and  until  he  is  displaced 
by  the  appointment  and  qualification  of  the  executor  or  general 
administrator.  (Rev.  Codes,  sec.  7474.)  But  it  is  not  impor- 
tant to  inquire  now  what  the  status  of  Weisner  subsequently 
became,  nor  whether  the  judgment  in  his  favor  was  proper. 
We  are  now  only  concerned  with  the  relations  existing  between 
the  bank  and  the  defendant  at  the  time  he  undertook  to  assert 
his  claim. 

The  deposit  was  for  the  purpose  of  exchange  (Rev.  Codes, 
[2]  sec.  5138),  and  by  accepting  it  the  bank  became  the  mere 
debtor  of  the  defendant  (sec.  5187 ;  Stadler  v.  First  Nat  Ba^k, 
22  Mlont.  190,  74  Am.  St.  Rep.  582,  56  Pac.  111).  The  rela- 
tion thus  assumed  was  not  made  different  by  the  fact  that  the 
[S]  defendant  was  administratrix.  She  stood  upon  the  same 
footing  as  any  other  creditor  (5  Cyc.  514),  and  upon  demand 
the  bank  was  at  its  peril  bound  to  pay  the  deposit  to  her.  It 
could  not  question  her  right  to  it.  (5  Cyc.  517.)  Now,  what 
change  was  wrought  by  the  fact  that  Weisner  made  an  adverse 
claim  to  the  deposit  and  that  she,  upon  notice,  requested  the 
bank  to  retain  it  in  her  namef  Did  her  request,  followed  by 
notice  of  Weisner 's  action,  imply  a  promise  on  her  part  to  in- 
demnify the  bank  against  any  loss  it  might  suffer  by  obeying 
her  request?  If  so,  what  was  the  consideration  for  the  prom- 
ise! A  contract,  whether  express  or  implied  must  be  sup- 
ported by  a  good  consideration.  A  good  consideration  is  ''any 
benefit  conferred  or  agreed  to  be  conferred  upon  the  promisor, 
by  any  other  person,  to  which  the  promisor  is  not  lawfully  en- 
titled, or  any  prejudice  suffered,  or  agreed  to  be  suffered,  by 
sach  person,  other  than  such  as  he  is  at  the  time  of  consent  law- 
fully bound  to  suffer,  as  an  inducement  to  the  promisor. 
•     •    •     M    **j^  implied  contract  is  one  the  existence  and 
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termfl  of  which  are  manifested  by  conduct.**  (Sec.  5014 j 
Since  the  terms  of  such  a  contract  are  to  be  gathered  from  the 
conduct  of  the  parties,  their  conduct  must  imply  the  promise  of 
a  valid  consideration  for  the  doing  of  something  which  one  was 
not  already  bound  to  do,  or  the  abstaining  from  doing  something 
which  it  was  his  right  to  do.  Weisner  had  not  made  the  de- 
posit. He  was  not  the  creditor  of  the  bank  and  could  not  be- 
come its  creditor  as  administrator  until  the  defendant  had  been 
removed.  At  the  time  he  made  demand  his  claim  was  wholly 
without  foundation.  Defendant  was  the  creditor.  It  was 
therefore  the  bank's  duty,  without  her  request,  to  retain  the 
deposit  to  meet  its  obligation  to  her.  It  was  also  its  duty  to 
notify  defendant  of  Weisner 's  claim  (Rev.  Codes,  sec.  5142) ; 
but  the  performance  of  this  duty  did  not  cast  upon  her  the  ob- 
ligation to  determine  which  of  the  two  was  its  creditor;  for 
though  it  be  assumed  that  when  defendant  was  removed  from 
office,  the  deposit  became  ipso  facto  subject  to  the  order  of  Weis- 
ner, it  was  incumbent  upon  the  bank  to  ascertain  the  fact  of  his 
appointment,  in  order  that  it  might  safely  accept  him  as  its 
creditor.  The  defendant  was  not  bound  to  defend  the  action. 
The  other  alternative  of  the  bank  was  to  bring  its  own  action 
to  compel  Weisner  and  the  defendant  to  interplead,  and  by 
paying  the  amount  of  the  deposit  into  court,  relieve  itself  from 
liability  to  either  of  them.  It  is  not  alleged,  nor  is  it  sug- 
gested by  anything  in  the  complaint,  that  the  bank  failed  to 
resort  to  this  course  by  reason  of  defendant's  request.  She 
was  not  bound,  in  any  event,  to  indemnify  the  bank  for  doing 
its  duty  to  her  in  the  first  instance,  nor  for  its  failure  to  resort 
to  the  second  alternative.  Therefore  the  bank  was  not  induced 
to  adopt  the  course  it  pursued,  by  a  promise  of  indemnity  im- 
plied by  the  conduct  of  the  defendant.  It  is  not  alleged  that 
Weisner  accompanied  his  demand  upon  the  bank  by  the  ex- 
hibition to  it  of  an  order  showing  his  appointment,  nor  that  the 
defendant  knew  that  he  had  been  appointed  to  succeed  her. 
These  allegations  would  have  presented  a  different  case.  Nor 
was  defendant  liable  to  the  bank  upon  the  theory  that  it  was 


51  Mont.]     DuLUTH  Brewing  &  Malting  Co.  v.  Allen.  89 

[4]  her  agent,  as  for  expenses  incurred  in  her  behalf.  As  we 
have  seen,  her  request  to  the  bank  did  not  change  its  obligation 
to  determine  for  itself  who  was  its  creditor.  It  therefore  did 
not  change  its  relation  to  her  from  that  of  debtor  to  that  of 
agent. 

We  think  the  action  of  the  lower  court  in  sustaining  the  de- 
murrer was  correct.    The  judgment  is  therefore  affirmed. 

Affirmed. 

Mb.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur, 
fiehearing  denied  June  29, 1915. 


DULUTH    BREWING    &    MALTING    CO.,    Appellant,    v. 

ALLEN,  Respondent. 

(No.  3,525.) 
(Submitted  May  8,  1915.    Decided  June  4,  1915.) 

[149  Pae.  494.] 

Aitachment  —  Nature  of  Bemedi/  —  Prerequisites  —  Defective 
Summons — General  Appearance — Waiver. 

Attachment — Nature  of  Bemedj. 

1.  Attachment  is  a  summarj  proceeding  ancillary  to  the  action  in 
which  it  is  issued,  is  of  statutory  origin  and  depends  for  its  validity 
upon  a  compliance  with  the  statutory  requirements. 

Same — Prerequisites. 

2.  Under  section  6656,  Bevised  Codes,  the  requirements  essential  to 
the  issuance  of  a  writ  of  attachment  are,  (1)  That  an  action  upon  a 
contract,  express  or  implied,  shall  be  pending,  and  (2)  that  a  valid 
summons  shall  have  been  issued  in  the  action  prior  to  or  at  the  time 
the  writ  is  issued. 

Same — ^Void  Summons — Effect. 

3.  Under  section  6515,  Kevised  Codes,  providing,  among  other  things, 
that  the  summons  must  contain  the  names  of  the  court  in  which  it  is 
brought,  the  county  in  which  the  complaint  is  filed,  etc.y  a  summons 
entitled  in  the  district  court  of  V.  county,  though  the  action  was 
brought  and  was  then  pending  in  S.  county,  was  void  and  could  not 
support  a  writ  of  attachment. 

[As  to  irregularities  and  defects  which  will  avoid  attaehmenty  Bee 
note  in  79  Am.  Dee.  164.] 
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Same — Valid  Subsequent  Summons — ^Effect. 

4.  A  valid  summons  issued  after  the  issuance  and  s^vice  of  a  writ 
of  attachment  in  the  action  could  not  give  legal  effect  to  the  writ  ren- 
dered invalid  by  a  defective  original  summons. 

Same — Generral  Appearance — ^Waiver. 

5.  Defendant's  general  appearance,  though  it  operated  as  a  waiver 
of  defects  in  the  summons  so  far  as  the  action  itself  was  concerned, 
had  no  effect  upon  the  ancillary  attachment  proceeding,  and  did  not 
defeat  his  right  to  move  thereafter  to  have  the  attachment  discharged. 

Appeal  from  District  Court,  Sheridan  County;  Frank  N. 
Utter,  Judge. 

Action  by  the  Duluth  Brewing  &  Malting  Company  against 
Barney  Allen.  From  an  order  discharging  an  attachment^ 
plaintiff  appeals.    Affirmed. 

Mr.  R.  0.  Lunke,  for  Appellant,  submitted  a  brief ;  Mr,  J.  B, 
Wine,  Jr.,  of  Counsel,  and  Mr.  Lunke  argued  the  cause  orally. 

The  ''summons  is  not  vitiated  by  the  mere  fact  that  it  is  en- 
titled the  court  of  the  'Third  District  Minnesota'  instead  of 
'Fourth  District,  State  of  Minnesota,'  for  such  error  is  purely 
technical,  and  could  not  affect  the  substantial  rights  of  the  de- 
fendant." {Hann/i  v.  Russell,  12  Minn.  80;  see,  also,  Nix  v. 
GUmer,  5  Okl.  740,  50  Pac.  131;  American  OH  Cloth  Co.  v, 
Slonov,  59  Misc.  Rep.  218,  110  N.  T.  Supp.  289 ;  Galveston,  H. 
&  8.  A.  Ry.  Co.  V.  Coker  (Tex.  Civ.  App.),  135  S.  W.  179^ 
Crane  v.  Brwnnan,  3  Cal.  192.) 

The  defect  in  the  summons  was  cured  by  the  complaint. 
(Bradey  v.  Mueller,  22  S.  D;  534,  118  N.  W.  1035;  WiUiams  v. 
Williams,  221  lU.  541,  77  N.  E.  928;  First  National  Bank  v. 
Rusk,  64  Or.  35,  44  L.  B.  A.  (n.  s.)  138,  127  Pac.  780,  129  Pac. 
121.)  In  the  foregoing  case,  not  only  was  the  summons  defect- 
ive in  that  the  name  of  the  county  was  left  blank,  but  it  was 
also  defective  in  stating  the  amount  sued  for,  which  was  dis- 
tinctly one  of  the  requirements  of  the  Oregon  statutes.  (See, 
also,  Robinson  v.  Peru  Plow  etc.  Co.,  1  Okl.  140,  31  Pac.  988 ; 
Galveston,  H.  &  8.  A.  Ry.  Co.  v.  Coker  (Tex.  Civ.  App.),  135 
S.  W.  179 ;  Higley  v.  Pollock,  21  Nev.  198,  27  Pac.  895,  897i 
Brown  v.  Eaton,  37  How.  Pr.  (N.  Y.)  325.)^ 
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While  it  is  advisable  in  the  issuanee  of  the  summons  that  the 
statute  should  be  literally  complied  with,  a  departure  therefrom 
cannot  be  held  to  be  prejudicial  to  the  proceeding  under  it, 
especially  where,  as  in  the  case  at  bar,  the  defendant  has  not 
been  prejudiced.  The  provisions  of  the  statute  should  be  con- 
strued with  a  view  to  carry  into  effect  its  object  and  to  promote 
justice  and  not  to  harass  litigants  and  the  court  by  frivolous  ob- 
jections where  the  substantial  rights  of  the  parties  are  in  no 
manner  affected.  {Bewick  v.  Muir,  83  Cal.  368,  23  Pac.  389; 
Clark  V.  Palmer,  90  Cal.  504,  27  Pac.  375.) 

Mr.  J.  A.  Heder  and  Mr.  C.  E.  Comer,  for  Respondent,  sub- 
mitted a  brief;  Mr.  Comer  argued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  March  2,  1914,  this  action  was  commenced  in  the  district 
court  of  Sheridan  county  to  recover  a  balance  alleged  to  be  due 
for  goods,  wares  and  merchandise  sold  and  delivered  by  the 
plaintiff  to  the  defendant.  On  the  same  day  a  summons  and 
writ  of  attachment  were  issued,  and  thereafter  certain  property 
belonging  to  the  defendant  was  seized  by  virtue  of  the  attach- 
ment. On  March  28  an  alias  summons  was  issued.  On  Mlay 
8  the  defendant  appeared  by  general .  demurrer,  and  on  May 
16  moved  the  court  to  discharge  the  attachment  on  the  ground 
that  it  had  been  issued  prior  to  the  issuance  of  a  valid  summons. 
This  motion  was  sustained  and  from  the  order  discharging  the 
attachment  plaintiff  appealed. 

Attachment  is  classified  by  our  Codes  as  a  provisional  rem- 
[1]  cdy.  It  is  a  summary  proceeding  ancillary  to  the  action 
in  which  it  is  issued.  As  employed  in  sections  6656-6692,  Re- 
vised Codes,  the  writ  was  unknown  to  the  common  law.  It  is 
of  statutory  origin  and  depends  for  its  validity  entirely  ui)on  a 
compliance  with  the  statutory  requirements.  Those  require- 
[2]  ments  are  (a)  that  an  action  upon  a  contract,  express  or 
implied^  shall  be  pending,  and  (b)  that  a  valid  siunmons  shall 
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be  issued  in  the  action  prior  to  or  at  the  time  the  writ  of  attach- 
ment is  issued.  (Sec.  6656,  Rev.  Codes.)  In  Sharman  v.  Huot, 
20  Mont.  555,  63  Am.  St.  Rep.  645,  52  Pac.  558,  the  foregoing 
section  received  consideration,  and  it  was  held  that  a  writ  of 
attachment  issued  prior  to  the  issuance  of  a  valid  summons  is 
[3]  void.  The  summons  in  this  action  dated  March  2,  1914, 
was  entitled  in  the  district  court  of  Valley  county,  though  the 
action  was  brought,  and  was  then  pending,  in  Sheridan  county. 
Section  6515,  Revised  Codes,  provides:  ''The  summons  must  be 
directed  to  the  defendant,  signed  by  the  clerk,  and  issued  un- 
der the  seal  of  the  court  and  must  contain:  The  names  of  the 
parties  to  the  action,  the  court  in  which  it  is  brought,  and  the 
county  in  which  the  complaint  is  filed,  and  must  be  substan- 
tially as  follows.  •  •  •  "  In  Sharman  v.  HiLOt,  above,  the 
provisions  of  this  section  were  declared  to  be  mandatory,  follow- 
ing Black  V.  Clendenin,  3  Mont.  44;  Sawyer  v.  Robertson,  11 
Mont.  416,  28  Pac.  456,  and  Choate  v.  Spencer,  13  Mont.  127,  40 
Am.  St.  Rep.  425,  20  L.  R.  A.  424,  32  Pac.  651.  Whatever  may 
be  said  of  those  earlier  decisions,  this  much  is  true :  Section  6515 
was  enacted  to  be  observed.  The  courts  have  no  authority  to 
ignore  its  plain  provisions  altogether.  To  hold  that  there  was 
substantial  compliance  with  its  requirements  in  this  instance 
would  do  violence  to  every  rule  of  construction  and  render  the 
language  of  the  statute  meaningless.  The  summons  directed  the 
defendant  to  appear  in  the  district  court  in  and  for  Valley 
county,  where  no  proceeding  was  pending  against  him.  He  was 
not  summoned  to  appear  in  the  district  court  of  Sheridan 
county,  where  the  action  in  question  was  pending.  The  sum- 
mons does  not  conform  substantially  to  the  requirements  of  the 
statute,  and  for  that  reason  is  invalid.  Smith  v.  Ellendale  MM 
Co,,  4  Or.  70,  is  directly  in  point  upon  the  facts  and  supports 
our  conclusion.  To  the  same  effect  is  QUI  v.  Hoblit,  23  111.  473. 
The  so-called  alias  summons  was  not  such  in  fact.  (Eev. 
Codes,  sec.  6516.)  It  was  the  first  valid  summons  issued  in  the 
[4]  action,  but  it  could  not  give  legal  effect  to  the  writ  of  at- 
tachment.   It  was  issued  long  after  the  writ  of  attachment  was 


61  Mont.]     DuiiUTH  Brewing  &  Malting  Co.  v.  Allen.  93 

issued  and  served.  In  Sharman  v.  Huot  above,  tlie  court  said : 
"The  subsequent  issuance  of  the  summons  cannot  give  effect 
to  that  which  was  void  from  the  beginning.'' 

Neither  did  the  general  appearance  of  the  defendant  militate 
against  his  right  to  move  to  have  the  attachment  discharged. 
Under  the  statute  in  force  in  the  territory  at  the  time  of  the 
decision  in  Vaughn  v.  Dawes,  7  Mont.  360,  17  Pac.  114,  a  motion 
to  discharge  an  attachment  had  to  be  made  before  the  time  for 
answering  expired.  (Sec.  200,  First  Div.,  Comp.  Stats.  1887.) 
Under  our  present  Code  (sec.  6681)  the  application  may  be  made 
at  any  time  either  before  or  after  the  release  of  the  attached 
property,  or  before  any  attachment  shall  have  been  actually 
[6]  levied.  The  general  appearance  of  the  defendant  operated 
as  a  waiver  of  any  defects  in  the  summons,  so  far  as  the  action 
itself  was  concerned,  but  it  did  not  have  any  effect  whatever 
upon  the  ancillary  proceeding.  If  the  defendant  appears  in  an 
action,  it  is  immaterial  whether  a  summons  was  issued  or  not, 
so  far  as  the  question  of  jurisdiction  of  the  person  is  concerned. 
The  judgment  would  be  as  valid  if  summons  had  not  issued,  as 
it  would  be  if  it  had  been  regularly  issued  and  served.  But 
when  a  party  seeks  extraordinary  relief  by  way  of  attachment, 
it  is  incumbent  upon  him  to  pursue  the  statute  which  affords 
him  such  relief  and  without  which  it  cannot  be  had.  The  issu- 
ance of  summons  is  not  necessary  to  the  recovery  of  judgment 
if  the  defendant  appears  generally,  but  it  is  essential  to  the  right 
to  have  the  defendant's  property  attached,  whether  he  appears 
in  the  action  or  does  not. 

The  order  of  the  district  court  is  aflBrmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Sanneb  con- 
enr. 
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A.  M.  HOLTER  HARDWARE  CO.,  Respondent,  v.  WEST- 
ERN MORTGAGE  &  WARRANTY  TITLE  CO.  bt  al.. 
Appellants. 

(No.  3,527.) 
(Submitted  May  10,  1915.    Decided  June  7,  1915.) 

[149  Pac.  489.] 

Eeal  Property — Negligence — Independent  Contractor — Concur- 
ring Act  of  Ood — Liability  of  Owner, 

Beal  Property — Independent  Contractor — Negligence — ^Liability  of  owner. 

1.  Where  a  contract  was  let  for  repairing  the  roof  of  a  building  with- 
out imposing  upon  the  contractor  the  duty  of  removing  the  waste 
materia],  the  owner  became  liable  for  damages  caused  by  such  material 
being  blown  off  against  a  neighboring  structure. 

[As  to  liability  for  acts  of  independent  contractor,  see  notes  in  76 
Am.  St.  Bep.  382;  65  L.  B.  A.  622. J 

Same — ^Duty  of  Owner. 

2.  One  who  causes  work  to  be  done  on  a  building,  the  installation  of 
which  may  probably  result  in  creating  a  condition  dangerous  to  the 
person  or  property  of  others,  must  anticipate  the  probable  consequences 
and  take  such  reasonable  precautions  as  a  careful  and  prudent  man 
would  have  taken  under  like  circumstances. 

[As  to  land  owner's  liability  for  persons  injured  by  dangerous  prem- 
ises, see  note  in  31  Am.  St.  Rep.  524.] 

Same — Concurring  Act  of  God — ^Liability. 

3.  Where  pieces  of  iron,  which  had  negligently  been  left  on  the  roof 
of  defendant's  building  by  the  person  doing  repair  work  thereon,  were 
blown  off  and  against  a  window  in  a  neighboring  building  by  a  wind 
which,  though  high,  was  not  such  as  defendant  should  not  have  antici- 
pated at  that  season  of  the  year,  defendant  was  liable  for  the  resulting 
damage,  under  the  rule  that  where  two  causes  contribute  to  an  injury, 
one  of  which  is  the  negligence  of  the  defendant  and  for  the  other  of 
which  neither  party  is  responsible,  the  defendant  is  liable  if  the  injury 
would  not  have  occurred  but  for  his  negligence. 

[As  to  concurrent  negligence  of  two  or  more  persons  resulting  in 
injury  to  a  third  person,  see  notes  in  16  Am.  St.  Bep.  250;  17  L.  B.  A« 
33.] 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge, 

Action  by  A.  M.  Holier  Hardware  Company  against  the 
Western  Mortgage  &  Warranty  Title  Company  and  others. 
Judgment  for  plaintiff  and  defendants  appeal  from  it  and  an 
order  denying  their  motion  for  a  new  trial.    Afl&rmed. 

Cause  submitted  on  briefs  of  counseL 
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Mr.  Massena  BvJlard,  for  Appellants. 

Messrs.  Wm.  Wallace,  Jr.,  John  G.  Brown  and  T.  B,  Weir, 
for  Respondent 

MB.  CHIEF  JUSTICE  BBANTLT  deUvered  the  opinion  of 
fhe  court. 

In  this  case  the  plaintiff  had  verdict  and  judgment.  The 
defendants  have  appealed  from  the  judgment  and  order  deny- 
ing their  motion  for  a  new  trial. 

The  plaintiff  owns  a  lot,  with  a  building  thereon,  situate  on 
the  east  side  of  Main  Street  in  the  city  of  Helena,  and  described 
as  No.  113  North  Main  Street.  The  defendant  Western  Mort- 
gage &  Warranty  Title  Company  owns  a  lot,  with  a  building 
thereon  six  stories  high,  situate  on  the  west  side  of  the  street 
opposite  the  property  of  the  plaintiff,  and  known  €La  the  Granite 
Block.  After  reciting  the  foregoing,  the  complaint  alleges: 
"That  on  or  about  the  6th  day  of  December,  1912,  the  defend- 
ants did  wrongfully  and  negligently  cause  and  permit  a  large 
piece  of  galvanized  iron,  to  wit,  a  piece  of  galvanized  iron  28 

inches  wide  and inches  long,  to  be  placed  upon  the  roof 

of  said  Granite  Block  building  without  fastening  or  securing 
said  piece  of  galvanized  iron  to  said  building  in  any  manner, 
and  negligently  and  carelessly  allowed  the  same  to  thus  remain 
at  a  great  height  above  the  said  street  and  surrounding  build- 
ings, including  the  property  of  this  plaintiff  above  referred  to, 
notwithstanding  the  fact  that  the  said  defendants  well  knew,  or 
in  the  exercise  of  ordinary  care  should  have  known,  that  the 
said  piece  of  galvanized  iron  was  likely  to  be  blown  and  to  fall 
to  the  said  street  below  and  upon  and  against  the  property  and 
building  of  this  plaintiff  aforesaid;  so  that,  and  by  reason  of 
said  negligence,  said  piece  of  galvanized  iron  did,  on  or  about 
the  7th  day  of  December,  1912,  fall  from  the  roof  of  said  Gran- 
ite Block  building  into  said  Main  Street  and  against  the  afore- 
said building,  the  property  of  this  plaintiff,  breaking  and  de- 
stroying the  plate  glass  of  a  window  therein  to  the  damage  of 
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plaintiflp  in  the  sum  of  $450."  Judgment  is  demanded  for 
$450  and  costs.  Before  the  trial  the  action  was  dismissed  as 
to  the  defendant  G»oseclose.  The  joint  answer  of  the  other 
defendants,  admitting  that  the  window  was  broken  at  the  time 
stated,  denies  all  the  allegations  imputing  negligence  to  them 
or  ieither  of  them,  and  alleges  that  the  window  was  broken  by 
an  act  of  God,  viz,,  an  extraordinary  windstorm.  There  was 
issue  by  reply. 

The  contentions  made  by  the  defendants  are  that  the  court 
erred  in  denying  their  motion  for  a  nonsuit,  and  in  submitting 
certain  instructions  to  the  jury. 

There  is  no  substantial  conflict  in  the  evidence,  except  as  to  the 
extraordinary  character  of  the  wind  which  occurred  at  the  time 
of  the  accident.    That  introduced  by  the  plaintiff  may  be  epito- 
mized as  follows:  Defendant  Kleinschmidt  was  the  manager  of 
the  defendant  corporation  and  in  personal  charge  of  the  Granite 
Block.    The  roof  of  the  building  is  flat,  with  a  slope  toward  the 
rear  sufficient  for  drainage  purposes.    There  is  no  substantial 
barrier  to  prevent  a  free  sweep  of  the  wind  over  the  entire  sur- 
face.   About  the  middle  of  the  roof  and  elevated  above  its  sur- 
face is  a  skylight  oblong  in  shape.    Its  roof  pitches  at  an  angle 
of  forty-five  degrees  both  at  the  side  and  ends.    It  had  origi- 
nally been  covered  with  roofing  glass.     Some  of  the  panes  hav- 
ing been  broken  out  by  a  previous  storm,  they  had  been  re- 
placed by  pieces  of  galvanized  sheet  iron.    The  pieces  of  iron 
were  of  different  sizes  and  weights.     One  of  them,  which   the 
evidence  shows  was  blown  against  the  plaintiff's  window,  was 
twenty-four  inches  in  width,  between  five  and  six  feet  in  length, 
and  weighed  about  six  pounds.    On   December  5,   1912,  ti^ 
days  before  the  accident,  under  a  contract  let  to  him  by  F* 
Schmidt,  Groseclose,  one  of  the  original  defendants,  a 
contractor,  began  to  repair  the  skylight  by  replacing  thi 
of  iron  with  glass.    The  contract  was  that  Kleinschmidt  i 
furnish  the  glass  and  Groseclose  should  install  it  for  a  i 
sum  of  $35.     Groseclose  waa  not  required  by  the  terms  of 
contract  to  remove  the  debris  when  the  repairs  were  complete 
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The  removal  would  involve  additional  labor  and  expense.  By 
2  o'clock  on  the  afternoon  of  December  6,  the  work  had  been 
completed,  except  some  of  the  small  triangular  spaces  along  the 
hips  of  the  roof  and  at  their  juncture  with  the  ridge.  The 
workmen  had  experienced  diflSculty  in  cutting  the  glass  to  fit 
into  these  spaces  without  cracking  it.  They  covered  them  tem- 
porarily with  uncut  pieces  and  left  them  until  they  could  ascer- 
tain from  Eleinschmidt,  who  was  then  away  from  the  building, 
whether  they  should  attempt  to  fit  glass  into  them  or  cover  these 
spaces  with  tin.  The  pieces  of  iron  taken  out  they  left  lying 
loose  upon  the  roof  of  the  building.  The  edges  of  them  had 
been  folded  in  order  to  fit  them  into  the  frames  of  the  skylight, 
with  the  result  that  they  did  not  lie  flat  on  the  roof,  and  for 
that  reason  could  readily  be  caught  up  and  carried  away  by  the 
wind.  A  day  or  two  later  the  workmen  returned  and  com- 
pleted the  work.  The  building  is  ninety-six  feet  high.  Main 
Street  is  sixty  feet  wide  and  extends  from  the  north  to  the 
south.  The  repairs  were  contracted  for,  and  were  undertaken 
at  the  season  of  the  year  when  high  winds  are  frequent,  the 
testimony  showing  that  during  the  month  of  December  for 
twenty  years  winds  of  a  velocity  of  forty  miles  an  hour  and 
higher  had  not  been  unusual,  and  that  the  general  direction  of 
them  had  been  from  west  to  east.  The  damage  necessitating 
repairs  upon  the  skylight  had  been  caused  by  a  windstorm 
which  had  attained  a  velocity  of  seventy  miles  per  hour.  For 
the  two  hours  between  1  and  3  o'clock  on  the  morning  of  De- 
cember 7,  during  which  the  plaintiff's  window  was  broken,  the 
wind  attained  a  velocity  of  thirty-seven  miles.  The  debris  left 
upon  the  roof,  including  the  sheet  iron,  had  value,  and  belonged 
to  the  defendant  corporation.  No  precaution  was  taken  to  pre- 
vent it  from  being  blown  off.  Kleinschmidt,  being  heavy  and 
somewhat  advanced  in  years,  did  not  go  upon  the  roof  during 
the  progress  of  the  repairs,  but  depended  upon  one  Teeters, 
employed  as  janitor  of  the  building,  to  see  that  the  work  was 
properly  done.  Teeters  was  there  frequently,  and  upon  his  rep- 
Mont.  Vol.  51—7 
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plaintiflp  in  the  sum  of  $450.''  Judgment  is  demanded  for 
$450  and  costs.  Before  the  trial  the  action  was  dismissed  as 
to  the  defendant  G»oseclose.  The  joint  answer  of  the  other 
defendants,  admitting  that  the  window  was  broken  at  the  time 
stated,  denies  all  the  allegations  imputing  negligence  to  them 
or  either  of  them,  and  alleges  that  the  window  was  broken  by 
an  act  of  God,  viz,,  an  extraordinary  windstorm.  There  was 
issue  by  reply. 

The  contentions  made  by  the  defendants  are  that  the  court 
erred  in  denying  their  motion  for  a  nonsuit,  and  in  submitting 
certain  instructions  to  the  jury. 

There  is  no  substantial  conflict  in  the  evidence,  except  as  to  the 
extraordinary  character  of  the  wind  which  occurred  at  the  time 
of  the  accident.  That  introduced  by  the  plaintiff  may  be  epito- 
mized as  follows:  Defendant  Kleinschmidt  was  the  manager  of 
the  defendant  corporation  and  in  personal  charge  of  the  Granite 
Block.  The  roof  of  the  building  is  flat,  with  a  slope  toward  the 
rear  sufficient  for  drainage  purposes.  There  is  no  substantial 
barrier  to  prevent  a  free  sweep  of  the  wind  over  the  entire  sur- 
face. About  the  middle  of  the  roof  and  elevated  above  its  sur- 
face is  a  skylight  oblong  in  shape.  Its  roof  pitches  at  an  angle 
of  forty-five  degrees  both  at  the  side  and  ends.  It  had  origi- 
nally been  covered  with  roofing  glass.  Some  of  the  panes  hav- 
ing been  broken  out  by  a  previous  storm,  they  had  been  re- 
placed by  pieces  of  galvanized  sheet  iron.  The  pieces  of  iron 
were  of  different  sizes  and  weights.  One  of  them,  which  the 
evidence  shows  was  blown  against  the  plaintiff's  window,  was 
twenty-four  inches  in  width,  between  five  and  six  feet  in  length, 
and  weighed  about  six  pounds.  On  December  5,  1912,  two 
days  before  the  accident,  under  a  contract  let  to  him  by  Klein- 
schmidt, Groseclose,  one  of  the  original  defendants,  a  roofing 
contractor,  began  to  repair  the  skylight  by  replacing  the  sheets 
of  iron  with  glass.  The  contract  was  that  Kleinschmidt  should 
furnish  the  glass  and  Groseclose  should  install  it  for  a  lump 
sum  of  $35.  Groseclose  was  not  required  by  the  terms  of  the 
contract  to  remove  the  debris  when  the  repairs  were  completed. 
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The  removal  would  involve  additional  labor  and  expenjse.  By 
2  o'clock  on  the  afternoon  of  December  6,  the  work  had  been 
completed,  except  some  of  the  small  triangular  spaces  along  the 
hips  of  the  roof  and  at  their  juncture  with  the  ridge.  The 
workmen  had  experienced  diflSculty  in  cutting  the  glass  to  fit 
into  these  spaces  without  cracking  it.  They  covered  them  tem- 
porarily with  uncut  pieces  and  left  them  until  they  could  ascer- 
tain from  Eleinschmidt,  who  was  then  away  from  the  building, 
whether  they  should  attempt  to  fit  glass  into  them  or  cover  these 
spaces  with  tin.  The  pieces  of  iron  taken  out  they  left  lying 
loose  upon  the  roof  of  the  building.  The  edges  of  them  had 
been  folded  in  order  to  fit  them  into  the  frames  of  the  skylight, 
with  the  result  that  they  did  not  lie  flat  on  the  roof,  and  for 
that  reason  could  readily  be  caught  up  and  carried  away  by  the 
wind.  A  day  or  two  later  the  workmen  returned  and  com- 
pleted the  work.  The  building  is  ninety^six  feet  high.  Main 
Street  is  sixty  feet  wide  and  extends  from  the  north  to  the 
south.  The  repairs  were  contracted  for,  and  were  undertaken 
at  the  season  of  the  year  when  high  winds  are  frequent,  the 
testimony  showing  that  during  the  month  of  December  for 
twenty  years  winds  of  a  velocity  of  forty  miles  an  hour  and 
higher  had  not  been  unusual,  and  that  the  general  direction  of 
them  had  been  from  west  to  east.  The  damage  necessitating 
repairs  upon  the  skylight  had  been  caused  by  a  windstorm 
which  had  attained  a  velocity  of  seventy  miles  per  hour.  For 
the  two  hours  between  1  and  3  o'clock  on  the  morning  of  De- 
cember 7,  during  which  the  plaintiff's  window  was  broken,  the 
wind  attained  a  velocity  of  thirty-seven  miles.  The  debris  left 
upon  the  roof,  including  the  sheet  iron,  had  value,  and  belonged 
to  the  defendant  corporation.  No  precaution  was  taken  to  pre- 
vent it  from  being  blown  off.  Kleinschmidt,  being  heavy  and 
somewhat  advanced  in  years,  did  not  go  upon  the  roof  during 
the  progress  of  the  repairs,  but  depended  upon  one  Teeters, 
employed  as  janitor  of  the  building,  to  see  that  the  work  was 
properly  done.    Teeters  was  there  frequently,  and  upon  his  rep* 
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plaintiflp  in  the  sum  of  $450.'*  Judgment  is  demanded  for 
$450  and  costs.  Before  the  trial  the  action  was  dismissed  as 
to  the  defendant  Gposeclose.  The  joint  answer  of  the  other 
defendants,  admitting  that  the  window  was  broken  at  the  time 
stated,  denies  all  the  allegations  imputing  negligence  to  them 
or  either  of  them,  and  alleges  that  the  window  was  broken  by 
an  act  of  God,  viz.,  an  extraordinary  windstorm.  There  was 
issue  by  reply. 

The  contentions  made  by  the  defendants  are  that  the  court 
erred  in  denying  their  motion  for  a  nonsuit,  and  in  submitting 
certain  instructions  to  the  jury. 

There  is  no  substantial  conflict  in  the  evidence,  except  as  to  the 
extraordinary  character  of  the  wind  which  occurred  at  the  time 
of  the  accident.  That  introduced  by  the  plaintiff  may  be  epito- 
mized as  follows:  Defendant  Kleinschmidt  was  the  manager  of 
the  defendant  corporation  and  in  personal  charge  of  the  Granite 
Block.  The  roof  of  the  building  is  flat,  with  a  slope  toward  the 
rear  suflScient  for  drainage  purposes.  There  is  no  substantial 
barrier  to  prevent  a  free  sweep  of  the  wind  over  the  entire  sur- 
face. About  the  middle  of  the  roof  and  elevated  above  its  sur- 
face is  a  skylight  oblong  in  shape.  Its  roof  pitches  at  an  angle 
of  forty-five  degrees  both  at  the  side  and  ends.  It  had  origi- 
nally been  covered  with  roofing  glass.  Some  of  the  panes  hav- 
ing been  broken  out  by  a  previous  storm,  they  had  been  re- 
placed by  pieces  of  galvanized  sheet  iron.  The  pieces  of  iron 
were  of  different  sizes  and  weights.  One  of  them,  which  the 
evidence  shows  was  blown  against  the  plaintiff's  window,  was 
twenty-four  inches  in  width,  between  five  and  six  feet  in  length, 
and  weighed  about  six  pounds.  On  December  5,  1912,  two 
days  before  the  accident,  under  a  contract  let  to  him  by  Klein- 
schmidt, Groseclose,  one  of  the  original  defendants,  a  roofing 
contractor,  began  to  repair  the  skylight  by  replacing  the  sheets 
of  iron  with  glass.  The  contract  was  that  Kleinschmidt  should 
furnish  the  glass  and  Groseclose  should  install  it  for  a  lump 
sum  of  $35.  Groseclose  was  not  required  by  the  terms  of  the 
contract  to  remove  the  debris  when  the  repairs  were  completed. 
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The  removal  would  involve  additional  labor  and  expenjse.  By 
2  o'clock  on  the  afternoon  of  December  6,  the  work  had  been 
completed,  except  some  of  the  small  triangular  spaces  along  the 
hips  of  the  roof  and  at  their  juncture  with  the  ridge.  Tho 
workmen  had  experienced  diflSculty  in  cutting  the  glass  to  fit 
into  these  spaces  without  cracking  it.  They  covered  them  tem- 
porarily with  uncut  pieces  and  left  them  until  they  could  ascer- 
tain from  Eleinschmidt,  who  was  then  away  from  the  building, 
whether  they  should  attempt  to  fit  glass  into  them  or  cover  these 
spaces  with  tin.  The  pieces  of  iron  taken  out  they  left  lying 
loose  upon  the  roof  of  the  building.  The  edges  of  them  had 
been  folded  in  order  to  fit  them  into  the  frames  of  the  skylight, 
with  the  result  that  they  did  not  lie  flat  on  the  roof,  and  for 
that  reason  could  readily  be  caught  up  and  carried  away  by  the 
wind.  A  day  or  two  later  the  workmen  returned  and  com- 
pleted the  work.  The  building  is  ninety^six  feet  high.  Main 
Street  is  sixty  feet  wide  and  extends  from  the  north  to  the 
south.  The  repairs  were  contracted  for,  and  were  undertaken 
at  the  season  of  the  year  when  high  winds  are  frequent,  the 
testimony  showing  that  during  the  month  of  December  for 
twenty  years  winds  of  a  velocity  of  forty  miles  an  hour  and 
higher  had  not  been  unusual,  and  that  the  general  direction  of 
them  had  been  from  west  to  east.  The  damage  necessitating 
repairs  upon  the  skylight  had  been  caused  by  a  windstorm 
which  had  attained  a  velocity  of  seventy  miles  per  hour.  For 
the  two  hours  between  1  and  3  o'clock  on  the  morning  of  De- 
cember 7,  during  which  the  plaintiff's  window  was  broken,  the 
wind  attained  a  velocity  of  thirty-seven  miles.  The  debris  left 
upon  the  roof,  including  the  sheet  iron,  had  value,  and  belonged 
to  the  defendant  corporation.  No  precaution  was  taken  to  pre- 
vent it  from  being  blown  off.  Kleinschmidt,  being  heavy  and 
somewhat  advanced  in  years,  did  not  go  upon  the  roof  during 
the  progress  of  the  repairs,  but  depended  upon  one  Teeters, 
employed  as  janitor  of  the  building,  to  see  that  the  work  was 
properly  done.    Teeters  was  there  frequently,  and  upon  his  rep- 
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plaintiflP  in  the  sum  of  $450.'*  Judgment  is  demanded  for 
$450  and  costs.  Before  the  trial  the  action  was  dismissed  as 
to  the  defendant  GFoseclose.  The  joint  answer  of  the  other 
defendants,  admitting  that  the  window  was  broken  at  the  time 
stated,  denies  all  the  allegations  imputing  negligence  to  them 
or  either  of  them,  and  alleges  that  the  window  was  broken  by 
an  act  of  God,  viz.,  an  extraordinary  windstorm.  There  was 
issue  by  reply. 

The  contentions  made  by  the  defendants  are  that  the  court 
erred  in  denying  their  motion  for  a  nonsuit,  and  in  submitting 
certain  instructions  to  the  jury. 

There  is  no  substantial  conflict  in  the  evidence,  except  as  to  the 
extraordinary  character  of  the  wind  which  occurred  at  the  time 
of  the  accident.  That  introduced  by  the  plaintiff  may  be  epito- 
mized as  follows:  Defendant  Kleinschmidt  was  the  manager  of 
the  defendant  corporation  and  in  personal  charge  of  the  Granite 
Block.  The  roof  of  the  building  is  flat,  with  a  slope  toward  the 
rear  suflScient  for  drainage  purposes.  There  is  no  substantial 
barrier  to  prevent  a  free  sweep  of  the  wind  over  the  entire  sur- 
face. About  the  middle  of  the  roof  and  elevated  above  its  sur- 
face is  a  skylight  oblong  in  shape.  Its  roof  pitches  at  an  angle 
of  forty-five  degrees  both  at  the  side  and  ends.  It  had  origi- 
nally been  covered  with  roofing  glass.  Some  of  the  panes  hav- 
ing been  broken  out  by  a  previous  storm,  they  had  been  re- 
placed by  pieces  of  galvanized  sheet  iron.  The  pieces  of  iron 
were  of  different  sizes  and  weights.  One  of  them,  which  the 
evidence  shows  was  blown  against  the  plaintiff's  window,  was 
twenty-four  inches  in  width,  between  five  and  six  feet  in  length, 
and  weighed  about  six  pounds.  On  December  5,  1912,  two 
days  before  the  accident,  under  a  contract  let  to  him  by  Klein- 
schmidt, Groseclose,  one  of  the  original  defendants,  a  roofing 
contractor,  began  to  repair  the  skylight  by  replacing  the  sheets 
of  iron  with  glass.  The  contract  was  that  Kleinschmidt  should 
furnish  the  glass  and  Groseclose  should  install  it  for  a  lump 
sum  of  $35.  Groseclose  was  not  required  by  the  terms  of  the 
contract  to  remove  the  debris  when  the  repairs  were  completed. 
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The  removal  would  involve  additional  labor  and  expenfie.  By 
2  o'clock  on  the  afternoon  of  December  6,  the  work  had  been 
completed,  except  some  of  the  small  triangular  spaces  along  the 
hips  of  the  roof  and  at  their  juncture  with  the  ridge.  The 
workmen  had  experienced  diflSculty  in  cutting  the  glass  to  fit 
into  these  spaces  without  cracking  it.  They  covered  them  tem- 
porarily with  uncut  pieces  and  left  them  until  they  could  ascer- 
tain from  EQeinschmidt,  who  was  then  away  from  the  building, 
whether  they  should  attempt  to  fit  glass  into  them  or  cover  these 
spaces  with  tin.  The  pieces  of  iron  taken  out  they  left  lying 
loose  upon  the  roof  of  the  building.  The  edges  of  them  had 
been  folded  in  order  to  fit  them  into  the  frames  of  the  skylight, 
witli  the  result  that  they  did  not  lie  flat  on  the  roof^  and  for 
that  reason  could  readily  be  caught  up  and  carried  away  by  the 
wind.  A  day  or  two  later  the  workmen  returned  and  com- 
pleted the  work.  The  building  is  ninetynsix  feet  high.  Main 
Street  is  sixty  feet  wide  and  extends  from  the  north  to  the 
south.  The  repairs  were  contracted  for,  and  were  undertaken 
at  the  season  of  the  year  when  high  winds  are  frequent,  the 
testimony  showing  that  during  the  month  of  December  for 
twenty  years  winds  of  a  velocity  of  forty  miles  an  hour  and 
higher  had  not  been  unusual,  and  that  the  general  direction  of 
them  had  been  from  west  to  east.  The  damage  necessitating 
repairs  upon  the  skylight  had  been  caused  by  a  windstorm 
which  had  attained  a  velocity  of  seventy  miles  per  hour.  For 
the  two  hours  between  1  and  3  o'clock  on  the  morning  of  De- 
cember 7,  during  which  the  plaintiff's  window  was  broken,  the 
wind  attained  a  velocity  of  thirty-seven  miles.  The  debris  left 
npon  the  roof,  including  the  sheet  iron,  had  value,  and  belonged 
to  the  defendant  corporation.  No  precaution  was  taken  to  pre- 
vent it  from  being  blown  off.  Kleinschmidt,  being  heavy  and 
somewhat  advanced  in  years,  did  not  go  upon  the  roof  during 
the  progress  of  the  repairs,  but  depended  upon  one  Teeters, 
employed  as  janitor  of  the  building,  to  see  that  the  work  was 
properly  done.  Teeters  was  there  frequently,  and  upon  his  rep- 
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plaintiflP  in  the  sum  of  $450.'*  Judgment  is  demanded  for 
$450  and  costs.  Before  the  trial  the  action  was  dismissed  as 
to  the  defendant  GFoseclose.  The  joint  answer  of  the  other 
defendants,  admitting  that  the  window  was  broken  at  the  time 
stated,  denies  all  the  allegations  imputing  negligence  to  them 
or  ieither  of  them,  and  alleges  that  the  window  was  broken  by 
an  act  of  God,  viz.,  an  extraordinary  windstorm.  There  was 
issue  by  reply. 

The  contentions  made  by  the  defendants  are  that  the  court 
erred  in  denying  their  motion  for  a  nonsuit,  and  in  submittin^^ 
certain  instructions  to  the  jury. 

There  is  no  substantial  conflict  in  the  evidence,  except  as  to  the 
extraordinary  character  of  the  wind  which  occurred  at  the  time 
of  the  accident.  That  introduced  by  the  plaintiff  may  be  epito- 
mized as  follows:  Defendant  Eleinschmidt  was  the  manager  of 
the  defendant  corporation  and  in  personal  charge  of  the  GrMiite 
Block.  The  roof  of  the  building  is  flat,  with  a  slope  toward  the 
rear  suflScient  for  drainage  purposes.  There  is  no  substantial 
barrier  to  prevent  a  free  sweep  of  the  wind  over  the  entire  sur- 
face. About  the  middle  of  the  roof  and  elevated  above  its  sur- 
face is  a  skylight  oblong  in  shape.  Its  roof  pitches  at  an  angle 
of  forty-five  degrees  both  at  the  side  and  ends.  It  had  origi- 
nally been  covered  with  roofing  glass.  Some  of  the  panes  hav- 
ing been  broken  out  by  a  previous  storm,  they  had  been  re- 
placed by  pieces  of  galvanized  sheet  iron.  The  pieces  of  iron 
were  of  different  sizes  and  weights.  One  of  them,  which  the 
evidence  shows  was  blown  against  the  plaintiff's  window,  was 
twenty-four  inches  in  width,  between  five  and  six  feet  in  length, 
and  weighed  about  six  pounds.  On  December  5,  1912,  two 
days  before  the  accident,  under  a  contract  let  to  him  by  Elein- 
schmidt, Groseclose,  one  of  the  original  defendants,  a  roofing 
contractor,  began  to  repair  the  skylight  by  replacing  the  sheets 
of  iron  with  glass.  The  contract  was  that  Eleinschmidt  should 
furnish  the  glass  and  Groseclose  should  install  it  for  a  lump 
sum  of  $35.  Groseclose  was  not  required  by  the  terms  of  the 
contract  to  remove  the  debris  when  the  repairs  were  completed. 
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The  removal  would  involve  additional  labor  and  expense.  By 
2  o'clock  on  the  afternoon  of  December  6,  the  work  had  been 
completed,  except  some  of  the  small  triangular  spaces  along  the 
Mps  of  the  roof  and  at  their  juncture  with  the  ridge.  The 
workmen  had  experienced  diflSculty  in  cutting  the  glass  to  fit 
into  these  spaces  without  cracking  it.  They  covered  them  tem- 
porarily with  uncut  pieces  and  left  them  until  they  could  ascer- 
tain from  EQeinschmidt,  who  was  then  away  from  the  building, 
whether  they  should  attempt  to  fit  glass  into  them  or  cover  these 
spaces  with  tin.  The  pieces  of  iron  taken  out  they  left  lying 
loose  upon  the  roof  of  the  building.  The  edges  of  them  had 
been  folded  in  order  to  fit  them  into  the  frames  of  the  skylight, 
with  the  result  that  they  did  not  lie  flat  on  the  roof,  and  for 
that  reason  could  readily  be  caught  up  and  carried  away  by  the 
wind.  A  day  or  two  later  the  workmen  returned  and  com- 
pleted the  work.  The  building  is  ninetynsix  feet  high.  Main 
Street  is  sixty  feet  wide  and  extends  from  the  north  to  the 
south.  The  repairs  were  contracted  for,  and  were  undertaken 
at  the  season  of  the  year  when  high  winds  are  frequent,  the 
testimony  showing  that  during  the  month  of  December  for 
twenty  years  winds  of  a  velocity  of  forty  miles  an  hour  and 
higher  had  not  been  unusual,  and  that  the  general  direction  of 
them  had  been  from  west  to  east.  The  damage  necessitating 
repairs  upon  the  skylight  had  been  caused  by  a  windstorm 
which  had  attained  a  velocity  of  seventy  miles  per  hour.  For 
the  two  hours  between  1  and  3  o'clock  on  the  morning  of  De- 
cember 7,  during  which  the  plaintiff's  window  was  broken,  the 
wind  attained  a  velocity  of  thirty-seven  miles.  The  debris  left 
upon  the  roof,  including  the  sheet  iron,  had  value,  and  belonged 
to  the  defendant  corporation.  No  precaution  was  taken  to  pre- 
vent it  from  being  blown  off.  Kleinschmidt,  being  heavy  and 
somewhat  advanced  in  years,  did  not  go  upon  the  roof  during 
the  progress  of  the  repairs,  but  depended  upon  one  Teeters, 
employed  as  janitor  of  the  building,  to  see  that  the  work  was 
properly  done.  Teeters  was  there  frequently,  and  upon  his  rep- 
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resentation  to  Kleinschmidt  fh-at  the  repairs  had  been  completed 
according  to  the  contract  Kleinschmidt  paid  the  contract  price. 

Counsel  for  defendants  contends  that  the  evidence  does  not 
show  that  Teeters  was  the  agent  of  the  defendant  corporation, 
or  had  any  authority  to  represent  it  for  any  purpose.  We 
cannot  perceive  the  pertinency  of  this  contention.  It  does  not 
aid  in  any  way  the  solution  of  the  question  whether  the  cor- 
poration and  Kleinschmidt,  its  manager  and  admittedly  re- 
sponsible agent,  were  guilty  of  culpable  negligence  as  charged 
in  the  complant.  It  is  not  controverted  that  they  were  unless 
the  evidence  justifies  the  conclusion  that  the  accident  was  caused 
exclusively  by  the  negligence  of  Qroseclose,  who,  it  is  insisted, 
was  an  independent  contractor  and  solely  responsible,  or  was 
attributable  to  an  unusually  high  wind,  the  occurrence  of  which 
could  not  reasonably  have  been  anticipated.  In  view  of  this 
concession  it  is  wholly  immaterial  to  inquire  what  the  relation 
of  Teeters  to  the  corporation  was,  or  to  consider  what  was  the 
scope  of  his  authority. 

The  contention  that  Groseclose  was  solely  responsible  upon  the 
[1,2]  theory  that  he  was  an  independent  contractor  and  cre- 
ated the  condition  which  resulted  in  the  accident,  is  without 
merit  for  two  reasons:  In  the  first  place,  the  contract  did  not 
impose  upon  him  the  duty  to  remove  the  debris  f rona  the  sky- 
light, or  to  leave  the  building  in  a  safe  condition.  By  not  im- 
posing this  duty  upon  him,  Kleinschmidt,  the  manager,  became 
responsible  for  the  performance  of  it.  Negligence  in  this  behalf 
was  chargeable  to  him  and  the  corporation.  In  the  second  place, 
the  corporation,  the  owner  of  the  property,  in  arranging  to 
have  repairs  done  upon  it,  the  installment  of  which  would 
probably  result  in  creating  a  condition  dangerous  to  neighbor- 
ing property  owners,  was  under  obligation  to  provide  that  rea- 
sonable care  should  be  taken  to  obviate  the  probable  conse- 
quences. As  was  pointed  out  in  Railroad  Co.  v.  Morey,  47  Ohio 
St.  207,  7  L.  R.  A.  701,  24  N.  E.  269,  a  proprietor's  liability  "is 
based  upon  the  principle  that  he  cannot  set  in  operation  causes 
dangerous  to  the  person  or  property  of  others,  without  taking 
all  reasonable  precautions  to  anticipate,  obviate  and  prevent 
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these  probable  consequences. '*  Under  this  rule,  an  employer 
may  not  devest  himself  of  the  primary  duty  he  owes  to  other 
members  of  the  community  by  contracting  with  others  for  the 
performance  of  work,  the  necessary  or  probable  result  of  which 
is  injury  to  third  persons.  Other  courts  have  stated  the  rule 
in  substantially  the  same  terms.  (Davie  v.  Levy  &  Sons,  39 
La.  Ann.  551,  4  Am.  St.  Rep.  225,  2  South.  395;  Wert?ueimer 
V.  Sawiders,  95  Wis.  573,  37  L.  B.  A.  146,  70  N.  W.  824 ;  Olick- 
auf  V.  Maurer,  75  111.  289,  20  Am.  Rep.  238 ;  Northern  Trust 
Co,  V.  Palmer,  70  111.  App.  93;  Teepen  v.  Taylor,  141  Mo.  App. 
282,  124  S.  W.  1062;  see,  also,  Thompson  on  Negligence  sec. 
648.)  Every  person  **must  so  use  his  own  rights  as  not  to  in- 
fringe upon  the  rights  of  another"  (Rev.  Codes,  sec.  6182); 
the  standard  by  which  his  duty  is  measured  being  what  a  care- 
ful and  prudent  man  would  have  done  under  like  circum- 
stances (Teepen  v.  Taylor,  supra).  It  may  be  conceded,  for  the 
sake  of  argument,  that  Groseclose  was  impliedly  bound  by  his 
contract  to  clear  away  the  debris ;  yet,  under  the  rule  announced 
in  the  cases  supra,  this  cannot  relieve  the  defendants. 

It  is  argued  that  the  breaking  of  the  window  was  caused  by 
[3]  an  unprecedentedly  high  wind — an  act  of  God — and  hence 
that  the  defendants  are  not  liable.  It  is  true  the  wind  blew 
the  sheet  iron  from  the  roof  and  broke  the  window;  yet  there 
was  evidence  that  winds  of  the  same  power  and  velocity  are 
not  unusual  at  the  season  of  the  year  at  which  the  work  was 
done.  This  made  a  case  for  the  jury,  and  they  were  justified  in 
finding  that  though  the  one  which  was  the  occasion  of  the  acci- 
dent was  severe,  it  was  not  such  as  the  defendants,  in  the  exer- 
cise of  prudence  and  care,  ought  not  to  have  anticipated.  This 
being  so,  the  defendants  were  convicted  of  negligence  in  fail- 
ing  to  anticipate  and  guard  against  the  probable  consequences, 
under  the  well-recognized  rule  that  where  two  causes  contribute 
to  an  injury,  one  of  which  is  the  negligence  of  the  defendant 
and  for  the  other  of  which  neither  party  is  responsible,  the  de- 
fendant is  liable,  if  the  injury  would  not  have  occurred  but  for 
his  negligence.     (Mize  v.  Rocky  Mi,  BeU  Telephone  Co.,  38 
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Mont.  521,  129  Am.  St.  Rep.  659,  16  Ann.  Cas.  1189,  100  Pac. 
971 ;  Frederick  v.  Hale,  42  Mont.  153,  112  Pac.  70 ;  Lyo7i  v. 
Chicago,  M.  &  8t  P.  Ry.  Co.,  45  Mont.  33, 121  Pac.  886.)  As  the 
last  two  citations  show,  the  rule  is  applicable  to  cases  in  which 
one  of  the  contributing  causes  is  an  act  of  God,  the  prior,  co- 
incident or  subsequent  negligent  act  of  the  defendant  being 
causa  sine  qua  non. 

Several  of  the  assignments  allege  error  in  particular  instruc- 
tions; but  beyond  a  general  statement  in  counsel's  brief  that 
they  cast  too  great  a  burden  upon  the  defendants,  none  of  them 
are  discussed.  We  have  made  such  examination  of  them,  in  con- 
nection with  the  others  submitted,  as  we  have  been  able  without 
the  aid  of  argument^  and  are  of  the  opinion  that  the  charge  as 
a  whole  fully  covers  the  case  as  made  by  the  pleadings  and  the 
evidence,  and  that  it  was  as  fair  to  defendants  as  they  could  de- 
mand. Under  the  circumstances  we  do  not  deem  it  incumbent 
upon  us  to  take  up  the  particular  paragraphs  seriatim  and  ex- 
amine them. 

The  judgment  and  order  are  aflSrmed. 

Affirmed, 

Mb.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 


STATE,  Respondent,  v.  DODD,  Appellant. 

(No.  3,521.) 
(Submitted  May  8,  1915.    Decided  June  8,  1915.) 

[149  Pac.  481.] 

Physicians  and  Surgeons — Osteopaths — Practicin^f  Medicine — 
Constitution — Equal  Protection  of  Lwws — Statutes — Pre- 
sumptions, 

Judgment — ^What  does  not  Constitute. 

1.  A  recital  in  the  minutes  of  a  district  court,  in  a  prosecution  for 
practicing  medicine  without  a  license,  that  '"the  court  ordered  that  the 
defendant  be  punished  by  paying  a  fine  of  $300,".  is  not  a  "judgment." 

Physicians  and  burgeons — Practice  of  Medicine — Statutes — Constitution. 

2.  Heldf  that  the  Act  regulating  the?  practice  of  medicine  (Rev.  Codes, 
•ecs.  1585-1593)   is  not  unconstitutional  as  denying  the  d^ual  protee- 
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tion  of  the  laws,  in  that  it  discriminates  in  favor  of  osteopathic  prac- 
titioners. 

[As  to  equal  protection  of  laws,  see  note  in  25  Am.  8t.  Bep.  873.] 

Constitution — Nature  of  Instrument. 

3.  The  state  Constitution  is  a  limitation  upon  power,  and  in  the 
absence  of  some  restriction  the  legislature  is  free  to  enact  any  measure 
which  does  not  infringe  the  supreme  law  of  the  land. 

Same — Statutes — Validity — Presumptions. 

4.  Legislation  which  makes  a  reasonable  classification  of  subjects  is 
valid,  and,  in  the  absence  of  a  contrary  showing  on  the  fac0  of  the 
statute,  will  be  presumed  reasonable. 

Physicians  and  Surgeons — Osteopaths — Statutes. 

5.  Section  1605,  Revised  Codes,  held  not  to  authorize  an  osteopath 
to  practice  medicine  or  surgery,  but  to  confine  his  practice  to  treatment 
by  the  use  of  the  hands  or  mechanical  appliances. 

[As  to  osteopathy  as  practice  of  medicine,  see  note  in  98  Am.  St. 
Bep.  742.  As  to  application  of  statutes  regulating  practice  of  medicine 
to  persons  giving  special  kinds  of  treatment,  see  notes  in  3  L.  B.  A. 
(n.  8.)  762;  24  L.  B.  A,  (n.  s.)  103;  25  L.  B.  A.  (n.  a.)  1297;  33 
L.  B.  A.  (n.  s.)  179.] 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge, 

W.  E.  Dodd  was  convicted  of  practicing  medicine  without  a 
license.  From  the  judgment  and  order  denying  a  new  trial 
he  appeals.    Affirmed. 

Cause  submitted  on  briefs  of  counseL 

Mr,  C,  JHT.  Benton,  for  Appellant. 

Legislation  which  discriminates  between  persons  in  allow- 
ing different  privileges  to  one  not  given  to  another  under  the 
same  conditions,  or  subjecting  one  person  to  different  restric- 
tions than  are  allowed  to  another  in  the  same  class,  is  invalid. 
The  same  principle  is  involved  in  this  case  as  is  decided  in 
State  V.  Cudahy  Packing  Co,,  33  Mont.  179,  114  Am.  St.  Eep. 
804,  8  Ann.  Cas.  717,  82  Pac.  833.  In  the  Cudahy  Case  farm- 
ers  and  fruit-growers  who  seek  a  market  for  the  product  of 
their  labor,  and  merchants  and  commission  men,  are  held  to  be 
of  the  same  class  and  following  the  same  pursuit,  and  for  the 
reason  that  persons  engaged  in  horticultural  and  agricultural 
pursuits  are  exempted  from  the  provisions  of  the  law,  it  was 
held  unconstitutional.    Quoting  Yick  Wo  v.  Hopkins  118  IT.  S. 
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356,  30  L.  Ed.  220,  6  Sup.  Ct.  Rep.  1064,  it  is  there  said  that 
the  law  must  so  adjust  itself  as  to  operate  equally  upon  the  in- 
dividuals constituting  the  class  whose  conduct  it  intends  to 
control.  The  class  section  1591,  Revised  Codes,  intends  to  con- 
trol is  that  class  who  are  engaged  in  the  practice  of  medicine. 
It  declares  that  any  person  who  professes  *'to  cure,  treat,  relieve 
or  palliate  any  ailment,  disease  of  infirmity  of  the  mind  or  body'' 
shall  be  regarded  as  practicing  medicine.  Whatever  may  be 
the  name  adopted,  a  person  engaged  in  healing  art,  regardless 
of  the  agency  employed,  is  engaged  in  the  practice  of  medicine. 
{Smith  V.  People,  51  Colo.  270,  36  L.  R.  A.  (n.  s.)  158,  117  Pac. 
612 ;  Bragg  v.  State,  134  Ala.  165,  58  L.  R.  A.  925,  32  South. 
767 ;  Little  v.  State,  60  Neb.  749,  51  L.  R.  A.  717,  84  N.  W.  248 ; 
State  V.  Gravett,  65  Ohio  St.  289,  87  Am.  St.  Rep.  605,  55 
L.  R.  A.  791,  62  N.  E.  325 ;  Eastman  v.  People,  71  111.  App.  236 ; 
Newman  v.  State,  58  Tex.  Cr.  223,  124  S.  W.  956 ;  Bandel  v. 
Department  of  Health,  193  N.  Y.  133,  21  L.  R.  A.  (n.  s.)  49, 
85  N.  E.  1067;  Harding  v.  People,  10  Colo.  387,  15  Pac.  727; 
Bibber  v.  Simpson,  59  Me.  181 ;  Davidson  v.  Bohlman,  37  Mo. 
App.  576 ;  People  v.  Phippin,  70  Mich.  6,  37  N.  W.  888 ;  State 
V.  Hcffeman,  28  R.  I.  20,  65  Atl.  284 ;  State  v.  Van  Doran,  109 
N.  C.  864,  14  S.  E.  32.) 

Mr,  D.  M.  Kelly,  Attorney  General,  and  Mr.  W.  H,  Poorman, 
Assistant  Attorney  General,  for  Respondent. - 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  of  practicing  medicine  without 
first  having  obtained  a  certificate  from  the  state  board  of  medi- 
cal examiners.  The  notice  of  appeal  recites  that  defendant  has 
appealed  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

If  any  judgment  has  ever  been  rendered  or  entered  in  this 
action,  the  record  fails  to  disclose  the  fact.  The  recital  in  the 
[1]    minutes,  *  *  The  court  ordered  that  the  defendant  be  punished 


51  Mont.]  State  v,  Dodd.  103 

by  paying  a  fine  of  three  hundred  dollars  ($300),"  is  not  a 
judgment.  Every  question  which  appellant  seeks  to  have  re- 
viewed, however,  arises  upon  the  appeal  from  the  order  deny- 
ing his  motion  for  a  new  trial. 

The  principal  contention  made  is  that  the  statute  regulating 
the  practice  of  medicine  is  unconstitutional.  Section  1587  of 
that  Act  provides  that  any  person  wishing  to  practice  medi- 
cine or  surgery  in  this  state  shall  first  secure  a  certificate  from 
the  state  hoard  of  medical  examiners.  Section  1591  provides 
that  every  person  practicing  medicine  or  surgery  without  such 
certificate  shall  he  guilty  of  a  misdemeanor.  The  same  section 
further  defines  *' practicing  medicine  or  surgery*'  and  contains 
this  proviso:  "Nothing  in  this  section  shall  be  construed  to  re- 
strain or  restrict  any  legally  licensed  osteopathic  practitioner 
•    •     •    under  the  laws  of  this  state." 

The  right  of  the  state  in  the  exercise  of  its  police  power 
to  regulate  the  practice  of  medicine  by  appropriate  legislation 
is  conceded,  but  it  is  insisted  that  section  1591  is  arbitrary 
and  unreasonable  class  legislation  and  not  a  valid  police 
[2]  regulation  for  that  reason.  Counsel  for  appellant  in- 
sists that  the  effect  of  that  section,  with  the  proviso  quoted, 
is  to  deny  to  every  person,  except  osteopaths,  the  right  to 
practice  medicine  or  surgery  in  Montana  without  a  certificate 
from  the  state  board  of  medical  examiners,  and  that,  in 
excepting  licensed  osteopaths  from  the  operation  of  its  pro- 
visions, those  persons  thus  favored  are  free  to  engage  in  the 
practice  of  medicine  or  surgery  without  having  to  submit  to 
the  ordeal  of  an  examination  and  without  having  the  certificate 
required  of  every  other  one  who  seeks  to  engage  in  the  like  prac- 
tice. If  the  construction  thus  sought  to  be  placed  upon  the 
language  of  section  1591  is  justified,  we  might  readily  assent 
to  the  conclusion  that  the  classification  made  is  an  arbitrary  one, 
and  that  the  case  presented  upon  this  appeal  falls  within  the 
rule  announced  in  State  v.  Cudahy  Packing  Co,,  33  Mont.  179, 
114  Am.  St.  Rep.  804,  8  Ann.  Cas.  717,  82  Pac.  833,  and  that 
the  statute  in  its  operation  denies  to  the  appellant  the  equal 
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protection  of  the  laws.  In  assuming,  however,  that  section 
1591  permits  an  osteopath  to  practice  medicine  without  a  cer- 
tificate from  the  state  board  of  medical  examiners,  counsel  for 
appellant  errs,  and  with  the  fall  of  this,  his  fundamental  pre- 
mise, goes  his  entire  argument. 

We  shall  not  trace  the  history  of  the  statute  regulating  the 
practice  of  medicine  in  this  state  from  its  origin.  As  it  ap- 
peared in  the  Political  Code  of  1895,  sections  600-608,  it  con- 
tained no  proviso  or  exception  in  favor  of  osteopaths  or  others. 
It  was  a  general  statute  of  uniform  operation,  which  required 
every  person  who  wished  to  practice  medicine  or  surgery  in 
this  state  to  submit  to  an  examination  before  the  state  board 
of  medical  examiners  and  secure  a  certificate  from  that  board. 
In  1901  an  Act  was  passed  to  regulate  the  practice  of  osteopathy. 
(Laws  1901,  p.  48.)  Section  11  of  that  Act  declared  that  the 
practice  of  osteopathy  shall  not  be  deemed  the  practice  of 
medicine  or  surgery,  within  the  meaning  of  the  law  regulating 
the  practice  of  medicine  or  surgery.  In  1905  the  Act  of  1901 
was  superseded  by  a  more  elaborate  measure  upon  the  same 
subject,  section  13  of  which  contained  the  same  provision  as 
section  11  of  the  Act  of  1901.     (Laws  1905,  Chap.  51,  p.  106.) 

In  the  Act  of  1901,  above,  the  practice  of  osteopathy  was  not 
defined  specifically,  but  the  meaning  of  the  phrase  was  so  well 
understood  that  the  legislature  was  competent  to  say  that,  what- 
ever it  might  comprehend,  it  did  not  include  the  practice  of 
medicine  or  surgery.  This  authority  thus  assumed  by  the  leg- 
islature is  challenged,  and  it  is  urged  that  it  is  beyond  the  scope 
of  law-making  power  to  say  that  the  performance  of  acts  tend- 
ing to  cure,  treat,  relieve,  or  palliate  any  ailment,  disease  or 
infirmity  of  the  human  mind  or  body  is  not  the  practice  of 
medicine  or  surgery.  Much  of  this  argument  fails  of  its  mark. 
In  the  first  instance,  we  approach  the  consideration  of  the  sub- 
ject confronted  with  the  well-established  rule  that  our  Con- 
[3]  stitution  is  a  limitation  upon  power,  particularly  legis- 
lative power,  and  that,  in  the  absence  of  some  constitutional 
restriction,  the  legislature  is  free  to  enact  any  measure  which 
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does  not  infringe  the  supreme  law  of  the  land.  {State  ex  rel. 
Sam  Toi  v.  French,  17  Mont.  54,  30  L.  R.  A.  415,  41  Pac.  1078 ; 
Missouri  River  P,  Co.  v.  Steele,  32  Mont.  433^  80  Pac.  1093.) 
There  is  not  any  provision  of  our  Constitution  which  denies  to 
the  legislature  this  right,  and  for  that  reason  we  might  content 
ourselves  with  saying  that  it  was  competent  for  our  lawmakers  to 
define  the  practice  of  osteopathy  in  this  negative  manner.  But 
for  an  equally  cogent  reason  appellant's  position  is  not  maintain- 
ible.  In  the  Code  of  1895  the  practice  of  medicine  or  surgery 
was  declared  to  comphrehend  certain  acts.  In  defining  osteopa- 
thy as  not  including  the  practice  of  medicine  or  surgery,  the 
legislature  did  nothing  more  than  to  say  that  the  osteopaths 
were  excluded  from  the  field  of  operations  determined  by  the 
definition  of  the  practice  of  medicine  or  surgery.  Osteopaths 
were  authorized  to  practice  osteopathy,  but  not  to  practice 
medicine  or  surgery  as  that  practice  was  defined.  By  an  Act 
of  the  Tenth  L^islature  Assembly,  certain  sections  of  the  Act 
of  1905  were  amended  and  a  comprehensive  definition  of  the 
practice  of  osteopathy  given.  (Laws  1907,  Chap.  112,  p.  283.) 
The  same  session  amended  section  606  of  the  Political  Code  of 
1895  and  inserted  the  proviso  to  which  exception  is  taken. 
(Laws  1907,  Chap.  101,  p.  250.)  The  statutes  regulating  the 
practice  of  medicine  were  brought  forward  into  the  Revised 
Codes  aa  sections  1585-1593,  and  those  relating  to  the  practice 
of  osteopathy  as  sections  1594-1606.  When  the  proviso  was 
inserted  in  what  is  now  section  1591,  the  legislature  understood 
that  the  practice  of  osteopathy  (a)  did  not  comphrehend  the 
practice  of  medicine  or  surgery,  and  (b)  that  it  was  already 
regulated  and  controlled  by  appropriate  statutes  enacted  pur- 
suant to  the  police  power  of  the  state.  The  only  effect,  then, 
of  this  legislation,  has  been  to  classify  all  those  engaged  in  the 
healing  art  into  two  classes:  (1)  Physicians  and  surgeons,  or 
those  engaged  in  the  practice  of  medicine  or  surgery,  and  (2) 
osteopaths,  or  those  devoted  to  the  practice  of  osteopathy. 
[4]  That  legislation  which  makes  a  reasonable  classification 
of  subjects  is  not  open  to  any  constitutional  objection  upon 
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that  ground,  has  been  determined  so  often  that  argument  up- 
on the  matter  may  well  be  deemed  foreclosed.  (State  v.  Wood- 
man, 26  Mont.  348,  67  Pac.  1118;  Cunningham  v.  Northwest- 
ern Imp.  Co.,  44  Mont.  180,  119  Pac.  554;  State  v.  Hammond 
Packing  Co.,  45  Mont.  343,  123  Pac.  407.)  In  the  absence  of 
anything  appearing  to  the  contrary  upon  the  face  of  the  stat- 
ute, the  classification  made  by  the  legislature  will  be  presumed 
reasonable.  (Cunningham  v.  Northwestern  Imp.  Co.,  above; 
Quong  Wing  v.  Kirkendall,  39  Mont.  64,  101  Pac.  250.) 

In  the  present  instance  there  is  not  any  suggestion  that  such 
a  classification  as  was  undertaken  above  is  unreasonable.  The 
proviso  in  section  1591  is  a  harmless  piece  of  legislation.  It 
did  not  affect  the  status  of  osteopathic  practitioners  in  the  least. 
They  were  confined  thereafter,  as  theretofore,  to  the  practice  of 
osteopathy  and  forbidden  to  practice  medicine  or  surgery  with- 
out the  certificate  from  the  state  board  of  medical  examiners 
required  of  everyone  who  seeks  to  engage  in  such  practice. 

Neither  has  the  legislature,  by  enacting  section  1605,  Revised 
Codes,  reco<T:nized  osteopathy  as  including  or  included  within 
the  practice  of  medicine.  That  section  does  not  authorize  an 
osteopath  to  **  treat,  cure,  alleviate  or  relieve  any  disease  of 
the  mind  or  body  by  any  treatment,'*  as  counsel  for  appellant 
contends  in  his  brief.  The  language  of  the  section  cannot  be 
tortured  to  convey  such  meaning.  The  section  provides,  among 
other  things :  **  Every  person  shall  be  deemed  practicing  osteopa- 
thy within  the  meaning  of  this  Act  who  shall,  *  *  *  (b) 
*  *  *  treat,  cure,  alleviate  or  relieve  any  ailment  or  disease 
of  either  mind  or  body,  or  cure  or  relieve  any  fracture  or  mis- 
placement or  abnormal  condition,  or  bodily  injury  or  deform- 
ity, by  any  treatment,  or  manipulation  or  method  of  manipu- 
lating a  human  body  or  any  of  its  limbs,  muscles,  or  parts,  hy 
ths  use  of  the  hands,  or  mechanical  appliances,  in  an  effort  or 
attempt  to  relieve  Rny  pressure,  obstruction  misplacement  or 
defect,  in  any  bone,  muscle,  ligament,  nerve,  vessel,  organ  or 
part  of  the  body."    Within  the  entire  scope  of  his  practice,  the 
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osteopafh  is  confined  to  treatment  by  tite  use  of  the  hands  or 
mechanical  appliances. 

The  other  assignments  have  been  considered,  but  they  do  not 
merit  special  mention. 

We  find  no  error  in  the  record.  The  pretended  appeal  from 
the  judgment  is  dismissed,  and  the  order  denying  a  new  trial  is 
affirmed.  Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mr.  Justice  Sanner  con- 
cur. 


EVANS,   Admb.,   Respondent,    v.   OREGON   SHORT  LINE 

R.  R.  CO.,  Appellant. 

(No.  3,529.) 
(Submitted  May  11,  1915.    Decided  June  9,  1915.) 

[149  Pac.   715.] 

BiUs  of   Exceptions  —  Preparation  —  Unlawful   Extension   of 
Tim  e — Jurisdiction — Presumptions. 

Bill  of  Exceptions — Extension  of  Time — Loss  of  Jurisdiction. 

1.  Where  the  district  court  granted  extensions  of  time  for  the 
preparation  of  a  bill  of  exceptions  upon  motion  for  new  trial  amount- 
ing in  all  to  ninety-four  days,  without  the  consent  of  the  adverse 
party,  contrary  to  the  express  provision  of  section  7190,  Bevised 
Codes,  which  limits  such  extensions  to  ninety  days,  it  lost  jurisdic- 
tion to  determine  the  motion. 

Same — Loss  of  Jurisdiction — Effect. 

2.  Where  the  trial  court  had  lost  jurisdiction  to  determine  a  motion 
for  new  trial,  neither  waiver  by  failure  to  object,  nor  an  express 
stipulation  to  that  effect,  nor  anything  done  by  opposing  counsel 
at  the  hearing,  could  restore  it. 

Appeal  and  Error — Regularity — Presumptions. 

3.  The  presumption  of  regularity  attaching  to  new  trial  proceedings 
in  the  lower  court,  was  overcome  where  the  record  affirmatively 
disclosed  that  jurisdiction  had  been  lost  to  determine  the  motion. 

Jurisdiction — How  Assailed. 

4.  If  a  court  has  lost  jurisdiction,  a  judgment  or  order  entered  in 
the  action  is  a  nullity,  and  when  the  infirmity  appears  upon  its 
face,  may  be  assailed  either  on  appeal,  or  by  motion  to  set  aside, 
or  by  objection  when  introduced  in  evidence. 
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Appeal  from  District  Court,  Silver  Bow  County;  J,  J.  Lynch, 
Judge. 

Action  by  John  M.  Evans,  Jr.,  administrator  of  Qeae  Bare, 
against  the  Oregon  Short  Line  Railroad  Company.  From  a 
judgment  for  plaintiff  and  an  order  denying  it  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Mr,  J.  L.  Wines  and  Mr.  E.  M,  Bagley,  for  Appellant,  sub- 
mitted a  brief ;  Mr.  Wines  argued  the  cause  orally. 

Mr.  B.  K.  Wheeler  and  Mr.  B.  L.  Ballou,  for  Respondent,  sub- 
mitted a  brief;  Mr.  Homer  O.  Murphy,  of  Counsel,  argued  the 
cause  orally. 

Under  sections  6788  and  7190,  Revised  Codes,  the  granting 
of  the  last  extension  of  time  to  prepare  and  serve  the  bill  of  ex- 
ceptions was  a  nullity,  and  the  court  lost  jurisdiction  of  the 
cause  for  the  purpose  of  settling  a  bill  of  exceptions.  (Lengel- 
sen  V.  McGregor  (Ind.)  70  N.  E.  248;  Rigler  v.  Rigler,  120  Ind. 
431,  22  N.  E.  776 ;  Riverside  Rubber  Co.  v.  Midland  Mfg.  Co., 
63  Ohio  St.  66,  57  N.  E.  958;  Neuma^  v.  Becker,  54  Ohio  St. 
323,  46  N.  E.  706 ;  Walker  v.  Equitable  Mortgage  Co.,  100 
Ga.  84,  26  S.  E.  75 ;  33  Cyc.  38 ;  Daugherty  v.  Western  Union 
Tel.  Co.  (C.  C),  61  Fed.  138.)  After  expiration  of  the  time  al- 
lowed, the  judge  loses  jurisdiction  over  the  subject  matter,  and 
cannot  be  reclothed  with  it  by  agreement  of  the  parties.  (Long 
V.  Newhouse,  57  Ohio  St.  348,  49  N.  E.  79 ;  Morris  v.  Watson, 
61  111.  App.  536.)  A  failure  of  the  stenographer  to  prepare  the 
longhand  manuscript  of  the  evidence,  though  the  party  except- 
ing has  been  diligent,  is  ineffectual  as  an  excuse  for  signing  or 
filing  of  a  bill  after  time.  {Horbach  v.  City  of  Omaha,  49  Neb. 
851,  69  N.  W.  121.)  Pressure  of  official  business  upon  the  trial 
judge  furnishes  no  reason  or  authority  for  him  to  sign  a  bill 
after  the  time  has  expired.  {Walker  v.  Equitable  Mortgage 
Co.,  100  Ga.  84,  26  S.  E.  75.) 

The  whole  matter  of  the  extension  of  time  is  regulated  by 
statute,  and,  in  order  to  procure  the  settling  of  a  bill  of  excep- 
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tions,  parties  desiring  such  settlement  must  bring  themselves 
within  the  law  upon  the  subject.  {Hanscom  v.  Lantry,  48  Neb. 
665,  67  N.  W.  762.)  A  record  showing  no  waiver  affords  no  in- 
ference that  a  waiver  occurred.  (Hayne's  New  Trial  and  Ap- 
pellate Procedure,  80;  Loughborough  v.  McNevin,  74  Cal.  250, 
5  Am.  St.  Bep.  435,  14  Pac.  369,  15  Pac.  773.) 

In  4  Standard  Encylopedia  of  Procedure,  352,  the  general  rule 
is  laid  down  as  follows:  "A  bill  of  exceptions  presented  to  and 
signed  by  the  trial  judge  after  the  expiration  of  the  time  lawfully 
fixed  is  without  authority  or  jurisdiction  and  amounts  to  noth- 
ing more  than  if  signed  by  the  clerk."  {Baugherty  v.  Western 
Union  Tel.  Co.,  61  Fed.  138;  Lengelsen  v.  McGregor,  162  Ind. 
258,  67  N.  E.  524,  70  N.  E.  248 ;  Bigler  v.  Rigler,  120  Ind.  431, 
22  N.  E.  776;  Riverside  Rubber  Co.  v.  Midlamd  Mfg.  Co.,  63- 
Ohio  St.  66,  57  N.  E.  958 ;  Morris  v.  Watson,  61  111.  App.  536 ; 
Newman  v.  Becker,  54  Ohio  St.  323,  46  N.  E.  706.) 

MB.  CHIEF  JUSTICE  BBANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  under  the  Federal  Employers'  Lia- 
bility Act  (Act  April  22,  1908,  Chap.  149,  35  Stat.  65,  and 
Amendment,  Act  April  5,  1910,  Chap.  143,  36  Stat.  291,  U.  S. 
Comp.  Stats.  Supp.  1913,  sees.  8657-8665).  The  plaintiff  is 
the  administrator  of  the  estate  of  Oene  Bare,  deceased,  and  re- 
covery is  sought  for  damages  for  the  death  of  Bare,  caused  by 
a  collision  of  a  passenger  train  of  the  defendant  with  two 
freight-cars,  which  were  running  wild  on  the  defendant's  main 
line  near  Kidd  Station,  in  Beaverhead  county.  The  benefici- 
aries named  in  the  complaint  are  the  father  and  mother  of  the 
deceased,  who,  it  is  alleged,  were  dependent  upon  him  for  sup- 
port. A  trial  had  to  a  jury  resulted  in  a  verdict  and  judgment 
for  plaintiff  for  $12,000.  Upon  consideration  of  defendant's 
motion  for  a  new  trial,  the  court  made  a  conditional  order,  re- 
ducing the  amount  of  the  verdict  to  $7,500.  Plaintiff  com- 
plied with  the  order  by  filing  with  the  clerk  his  written  consent 
that  the  amount  of  the  award  might  be  so  reduced  and  that 
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the  judgment  be  modified  accordingly.  The  defendant  has  ap- 
pealed from  the  judgment  ajs  modified,  and  from  an  order  deny- 
ing its^  motion  for  a  new  trial. 

After  the  defendant  had  filed  its  brief  in  this  court,  counsel 
for  plaintiff  moved  to  dismiss  the  appeals,  alleging  several 
reasons  why  they  should  not  be  considered  on  the  merits.  De- 
cision of  the  motion  was  deferred  until  final  hearing.  Now 
that  the  hearing  has  been  had  and  we  have  reached  the  conclu- 
sion that  the  judgment  must  be  afiirmed  on  the  merits  and  that 
the  appeal  from  the  order  may  not  be  considered,  for  the  rea- 
sons to  be  hereafter  stated,  it  is  not  necessary  to  decide  the  mo- 
tion.   We,  therefore,  pass  it  without  further  notice. 

The  appeal  from  the  order  cannot  be  considered  because  the 
bill  of  exceptions  in  support  of  the  motion  was  served  and 
[1]  filed  out  of  time,  as  appears  from  a  recital  of  the  anterior 
proceedings.  The  original  judgment  was  entered  on  Novem- 
ber 18,  1913.  The  notice  of  intention  was  served  and  filed  on 
November  19.  On  November  21,  upon  application  of  counsel 
for  defendant,  the  court  granted  an  extension  of  time  for  the 
preparation  and  filing  of  the  bill  of  exceptions  and  afiSdavits 
for  sixty  days,  in  addition  to  the  ten  days  allowed  by  the  stat- 
ute. On  January  5,  1914,  an  additional  extension  of  thirty 
days  was  granted.  On  February  16,  1914,  still  another  exten- 
sion  was  granted  for  fifteen  days.  The  bill  waa  served  on 
March  3,  and  settled  and  ordered  filed  on  April  6.  Thus  it 
appears  that,  making  allowance  for  the  ten  days  granted  by 
the  statute  after  service  of  the  notice  of  intention,  the  exten- 
sions amounted  to  ninety-four  days.  All  of  them  were  allowed 
by  the  court  without  the  consent  of  counsel  for  plaintiff,  and 
apparently  in  their  absence,  **upon  good  cause  shown"  by  coun- 
sel for  defendant.  No  amendments  to  the  bill  were  proposed 
by  counsel  for  plaintiff  when  it  was  served,  nor,  apparently, 
were  counsel  for  plaintiff  present  at  the  time  of  the  settlement. 
The  bill  was  accompanied  by  an  affidavit  alleging  misconduct 
during  the  trial  by  B.  K.  Wheeler,  one  of  counsel  for  plaintiff. 
This  was  not  incorporated  in  the  bill  of  exceptions  by  appro- 


51  Mont.]      Evans  v.  Oregon  Short  Line  R.  R.  Co.  Ill 

priate  reference  or  otherwise,  but  a  copy  is  found  in  the  record 
certified  by  the  clerk. 

Our  statute  prescribes  the  grounds  upon  which  a  motion  for 
a  new  trial  may  be  made  (Rev.  Codes,  sec.  6794),  and  also  the 
course  of  proceedings  to  be  observed  (sees.  6795,  6796).  These 
provisions  are  exclusive.  (Ogle  v.  Potter,  24  Mont.  501,  62 
Pac.  920;  Wright  v.  Matthews,  28  Mont.  442,  72  Pac.  820;  Cm- 
ning  v.  Fried,  48  Mont.  560,  139  Pac.  448;  Kirk  v.  Smith,  49 
Mont.  196,  141  Pac.  149.)  To  give  the  court  jurisdiction,  the 
notice  of  intention  must  be  given  within  the  time  prescribed 
by  section  6796,  and  the  subsequent  proceedings  must  conform  to 
the  requirements  of  sections  6795  and  6796.  If  the  bill  of  ex- 
ceptions upon  which  the  motion  is  to  be  based  has  already  been 
settled  as  provided  in  section  6788,  nothing  further  than  the 
giving  of  the  notice  is  required.  When  the  motion  is  based  up- 
on affidavits  they  must  be  served  and  filed  as  prescribed  bj' 
section  6796.  When  it  is  made  upon  the  minutes  of  the  court, 
the  only  antecedent  step  required  is  the  giving  of  the  notice.  A 
statement  of  the  case  must  be  prepared  after  the  motion  has 
been  disposed  of,  by  the  party  who  desires  to  appeal.  Under 
section  6796,  as  well  as  section  6788,  the  court  may  grant  ex- 
tensions of  time  for  the  preparation  of  the  documents  to  be  made 
the  basis  of  the  motion.  Under  the  general  provision  on  this 
subject  found  in  section  7190,  an  extension  may  be  made  for 
any  purpose  relating  to  the  preparation  of  a  bill  of  exceptions 
on  motion  for  a  new  trial,  **upon  good  cause  shown,"  but  in 
no  case  may  the  extension  exceed  ninety  days  without  the  con- 
gent  of  the  adverse  party.  These  provisions  being  exclusive, 
though  remedial  in  their  nature,  a  failure  to  observe  them  is 
fatal  to  the  motion,  except  in  so  far  as  the  court  may  excuse 
the  failure  upon  a  showing  of  mistake,  surprise,  inadvertence 
or  excusable  neglect  by  the  moving  party.  Consideration  of  the 
extent  of  the  power  of  the  court  in  this  behalf  is  not  pertinent 
here,  because  the  record  is  silent  as  to  why  consent  for  the  last 
extension  on  February  16,  1914,  was  not  secured.  Under  the 
holding  of  the  cases  cited  supra,  the  bill  of  exceptions  presented 
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after  the  extension  of  ninety  days  was  too  late,  with  the  result 
that  the  court  was  without  jurisdiction  to  determine  the  motion 
upon  its  merits. 

It  is  true  that  counsel  for  plaintiff  appeared  and  submitted 
[2]  the  motion  without  objection,  but  whether  they  did  this 
with  or  without  objection  is  not  important.  If  the  proceedings 
had  lapsed  entirely  and  the  court  was  without  jurisdiction 
over  it,  its  power  to  hear  and  determine  the  motion  could  not 
be  restored  even  by  stipulation  of  the  parties.  A  mere  waiver 
by  failure  to  object  was  not  more  effective.  While  the  pre- 
[3]  sumption  of  regularity  attaches  to  the  proceedings,  the 
presumption  is  entirely  overcome  when  the  record,  as  here, 
discloses  affirmatively  that  the  court  had  lost  jurisdiction.  Nor 
do  we  think  that  counsel,  by  complying  with  the  conditional 
order  in  agreeing  to  remit  a  portion  of  the  judgment,  pre- 
cluded themselves  from  thereafter  questioning  the  power  of  the 
court  to  make  it.  "While  it  is  true  that  the  record  was  open 
to  them,  and  proper  attention  to  it  would  have  disclosed  that 
the  court  had  been  wholly  devested  of  power  to  dispose  of  the 
motion,  and  therefore  to  impose  any  condition,  as  stated  before, 
nothing  done  at  the  time  of  the  hearing,  nor  thereafter,  could 
again  restore  or  confer  the  power  which  the  court  had  lost.  If 
a  court  has  not  jurisdiction  of  the  subject  of  an  action,  a  judg- 
ment rendered  therein  does  not  adjudicate  anything.  It  does  not 
[4]  bind  the  parties,  nor  can  it  thereafter  be  made  the  founda- 
tion of  any  right.  It  is  merely  a  nullity  without  life  or  vigor. 
Even  an  Act  of  the  legislature  cannot  give  it  life.  The  infirm- 
ity appearing  upon  its  face,  its  validity  can  be  assailed  on  ap- 
peal or  by  motion  to  set  it  aside,  in  the  court  which  rendered 
it,  or  by  objection  to  it  when  an  effort  is  made  to  use  it  as  evi- 
dence in  any  other  proceeding  to  establish  a  right.  The  same 
principle  applies  to  an  order  made  on  motion  for  a  new  trial 
or  an  order  in  any  other  proceeding  when  the  court  is  without, 
or  has  lost,  jurisdiction. 

Counsel  for  the  defendant  has  not  furnished  us  with  a  brief 
disclosing  their  views  of  what  their  rights  are  in  the  anomalous 
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dtuation  in  which  the  record  places  them;  but  once  the  neces- 
sary conclusion  has  been  reached  that  the  trial  court  lost  juris- 
diction to  determine  the  motion  on  its  merits,  the  conclusion  is 
equally  necessary  that  this  court  cannot  consider  and  deter- 
mine it. 

The  evident  purpose  of  the  appeal  from  the  judgment  was 
to  obtain  a  stay  of  execution  pending  a  disposition  of  the  ap- 
peal from  the  order,  for  no  question  is  presented  in  the  brief 
of  counsel  except  such  as  could  be  raised  only  on  motion  for  a 
new  trial.    The  order  must  be  affirmed  for  the  reasons  stated. 

Plaintiff's  compliance  with  the  conditional  order,  thus  indi- 
cating his  assent  to  the  modification  of  the  judgment,  was,  we 
think,  a  voluntary  concession  that  the  award  by  the  jury  was 
excessive.    The  judgment  as  modified  is  therefore  affirmed. 

Modified  and  affirmed. 

Mb.  Justice  Sanneb  and  Mb.  Justice  Hollowat  concur. 

Behearing  denied  June  29,  1915, 


CONWAY,  Ebspondent,  v.  MONIDAH  TEUST  et  al.. 

Appellants. 

(No.  3,524.) 
(Submitted  May  7,  1915.    Decided  June  10,  1915.) 

[U9  Pac.  711.] 

Personal  Injuries — Law  of  the  Case — Cross-exanUnation — Evi- 
dence— Excessive  Verdict — Harmless  Error. 

Appeal  and  Error — Law  of  the  Case. 

1.  The  decision  of  the  supreme  court  on  appeal  is  the  law  of  the 
ease  on  a  subsequent  trial. 

Trial — Cross-examination — Discretion. 

2.  Though  opportunity  to  cross-examine  witnesses,  whether  expert  or 
not,  is  a  matter  of  right,  the  latitude  thereof  rests  largely  in  the 
discretion  of  the  trial  court,  and  its  rulings  will  not  be  disturbed, 
except  for  manifest  abuse. 

Mont.  Vol.  61—8 
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Same — Remarks  by  Judge — ^Instructions — Curing  Error. 

3.  Where  the  trial  judge  of  his  own  motion  instructed  the  jury  to 
disregard  certain  remarks  made  by  him  during  the  trial  and  claimed 
by  appellant  to  have  been  improper,  error  in  this  respect  was  not 
available. 

Same — Cross-examination — Harmless  Error. 

4.  Error  in  stopping  a  cross-examination  was  without  prejudice, 
where  the  court  later  relaxed  its  ruling  sufficient  for  all  proper  pur- 
poses. 

Personal  Injuries — Evidence — Similar  Injuries — ^Inadmissible,  when. 

5.  Where,  in  an  action  for  personal  injuries,  it  was  contended  that 
there  were  no  marks  on  plaintiff's  skull  to  indicate  that  he  had 
been  hurt  seriously  by  a  fall,  and  a  physician  had  testified  that  an 
injury  did  not  necessarily  follow  from  a  fall,  that  he  had  himself 
suffered  one  which  left  a  mark  on  his  head,  resembling  a  fracture  of  the 
skull,  and  from  which  no  serious  consequences  resulted,  refusal  to 
permit  him  to  show  the  mark  to  the  jury  was  not  error,  in  the  absence 
of  a  showing  that  the  conditions  attending  both  injuries  were  essentially 
alike. 

Same — Excessive  Verdicts. 

6.  Held,  that  a  verdict  for  $15,000  for  injuries  to  a  boy  seven  years 
of  age  at  the  time  of  the  accident  was  excessive,  and  reduced  to 
$10,000,  where  the  evidence,  though  showing  a  serious  injury  of  per- 
haps a  permanent  or  progressive  nature  and  indicating  that  hi^ 
earning  capacity  will  be  diminished  to  some  extent  upon  reaching  his 
majority,  did  not  disclose  a  total  loss  of  earning  power. 

[As  to  what  is  excessive  verdict  in  action  for  personal  injuries  not 
resulting  in  death,  see  notes  in  Ann.  Cas.  1913 A,  1361;  14  L.  B.  A. 
677.] 

Appeal  from  District  Court,  Silver  Bow  County;  J.  M.  Clem- 
ents, a  Judge  of  the  First  Judicial  District,  presiding. 

Action  by  Joseph  F.  Conway,  Jr.,  a  minor,  by  Joseph  P.  Con- 
way, Sr.,  his  guardian  ad  litem,  against  the  Monidah  Trust,  a 
corporation,  and  another.  From  a  judgment  for  plaintiff  and 
an  order  denying  them  a  new  trial,  defendants  appeal.  Judg- 
ment modified  and  affirmed. 

Mr.  James  E.  Murray  and  Mr,  Joseph  J,  McCaffery,  for  Ap- 
pellants, submitted  a  brief  and  argued  the  cause  orally. 

The  witness  McCarthy  was  called  as  an  expert,  and  defend- 
ants were  entitled  to  the  widest  latitude  in  his  cross-examina- 
tion for  the  purpose  of  testing  his  qualifications.  (Best  on  Evi- 
dence, sec.  514;  Roberts  v.  New  York  Elev.  By.  Co.,  128  N.  Y. 
455,  13  L.  B.  A.  499,  28  N.  E.  486 ;  People  v.  Morrigan,  29  Mich. 
4;  State  V.  Watson,  65  Me.  74;  Heald  v.  Thing,  45  Me.  39B.) 
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Cross-examination  directed  to  testing  the  accuracy  of  a  witness' 
testimony  or  his  knowledge  and  extent  thereof,  his  opportu- 
nity for  observation  or  the  reasonableness  of  his  evidence  should 
be  permitted.  (40  Cyc.  2489,  2490 ;  State  v.  Howard,  30  Mont. 
518,  77  Pac.  50;  Kipp  v.  Silverman,  25  Mont.  296,  64  Pac.  884; 
Cobban  v.  Hecklen,  27  Mont.  245,  70  Pac.  805;  Heferlin  v.  Karl- 
man,  30  Mont.  348,  76  Pac.  757.)  While  cross-examining  the 
defendants'  witness,  Dr.  Freund,  counsel  undertook  to  go  into 
other  instances  of  head  injuries.  On  redirect  examination  of 
this  witness,  we  undertook  to  show  that  the  witness  had  him- 
self suffered  a  similar  injury  to  the  head,  and  offered  to  exhibit 
the  injury  to  the  jury.  This  was  objected  to  and  the  objection 
sustained.  This  is  error.  Here  is  a  case  where  the  witness 
himself  had  received  a  severe  injury  to  the  head  causing  a  mark 
resembling  a  fracture,  but  which  was  not  in  fact  a  serious  in- 
jury at  all.  The  evidence  was  relevant  in  every  respect,  and 
the  court  should  have  permitted  the  witness  to  exhibit  the  wound 
to  the  jury.  (Reeve  v.  Dennett,  145  Mass.  23,  11  N.  E.  938; 
Isbell  V.  New  York  etc,  Ry,  Co.,  25  Conn.  556,  561;  OUlrie  v. 
Lockport,  122  N.  Y.  403,  25  N.  E.  357.)  "A  sufficient  ground 
of  admissibility  is  furnished  where  physical  conditions  are 
shown  to  have  been  similar.  The  observed  uniformity  or  na- 
ture raises  under  such  circumstances  an  inference  that  like 
causes  will  produce  like  results."  (Polly,  v.  McCall,  37  Ala.  20; 
Stein  V.  Burden,  24  Ala.  130,  60  Am.  Dec.  453 ;  Vietti  v.  Nes- 
hitt,  22  Nev.  390,  41  Pac.  151 ;  Evans  v.  Keystone  Oas.  Co.,,  148 
N.  Y.  112,  51  Am.  St.  Rep.  681,  30  L.  R.  A.  651,  42  N.  E.  513.) 
Any  other  fact  or  occurrence,  the  conditions  of  which  are  the 
same  in  all  essential  respects,  will  be  deemed  relevant.  (17 
Cyc.  284,  note  94;  Aurora  v.  Brown,  12  111.  App.  122.) 

Mr.  Peter  Breen  and  Mr.  H.  K.  Jones,  for  Respondent,  sub- 
mitted a  brief  and  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

This  is  the  second  appearance  of  this  cause  in  this  court,  and 
a  sufficient  statement  of  the  issues  will  be  found  in  Conway  v. 
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Monidah  Trust,  47  Mont.  269,  132  Pac.  26.  The  former  appeal 
was  after  trial  upon  the  merits,  and  the  questions  presented 
involved  the  suflBeiency  of  the  complaint,  the  suflSciency  of 
the  evidence,  rulings  upon  evidence,  and  certain  instructions 
[1]  to  the  jury.  The  matters  then  considered  and  determined 
are,  of  course,  the  law  of  the  case,  and,  to  such  of  them  as  the 
present  appeal  seeks  to  again  present,  attention  will  not  be  paid 
further  than  to  say  that  they  are :  The  refusal  of  the  court  to 
subject  the  plaintiff  to  a  physical  examination  by  defendants' 
experts,  the  submission  to  the  jury  of  loss  of  earning  capacity 
as  an  element  of  damage,  and  the  sufficiency  of  the  evidence 
to  show  with  reasonable  certainty  the  extent  of  the  injuries  sus- 
tained. Touching  the  last-mentioned  matter,  the  showing  made 
by  the  plaintiff  is  substantially  the  same  as  made  upon  the  first 
trial,  which,  after  full  consideration,  we  pronounced  sufficient; 
and,  while  it  is  true  that  the  volume  of  testimony  presented 
by  the  defendants  has  been  somewhat  augmented,  its  legal  effect 
is  still  the  same,  viz,,  to  create  a  conflict  which  it  was  the  prov- 
ince of  the  jury  to  resolve. 

By  assignments  numbered  I  to  X,  complaint  is  made  of  un- 
[2]  due  restriction  imposed  by  the  court  upon  the  defendants 
in  the  cross-examination  of  plaintiff's  witness  Dr.  McCarthy, 
Dr.  McCarthy,  it  is  said,  was  called  as  a  medical  expert;  and 
as  expertism  has  become  so  cheapened,  and  the  frailties  of  such 
testimony  have  become  so  notorious,  the  utmost  latitude  should 
be  allowed  in  the  cross-examination  of  persons  testifying  as  ex- 
perts, in  order  that  their  actual  qualifications  may  be  ascer- 
tained. We  may  concede  the  premises  without  being  required 
to  abandon  all  the  rules  of  procedure  designed  to  prevent  col- 
lateral matters  from  obscuring  the  true  issues  upon  the  trial. 
The  opportunity  to  cross-examine  the  witnesses  of  the  opposing 
party  is  a  matter  of  right,  but  the  latitude  of  such  examina- 
tion is  very  largely  in  the  discretion  of  the  trial  court,  with 
which  this  court  will  not  interfere,  save  in  case  of  a  manifest 
abuse.  (Forrester  &  MacGinmss  v.  Boston  <&  Mont.  etc.  Mining 
Co.,  29  Mont.  397,  74  Pac.  1088,  76  Pac.  211;  State  v.  Biggs, 
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45  Iffont.  400,  123  Pac.  410.)  In  some  of  the  instances  com- 
plained of,  the  inquiries  were  not  proper  cross-examination ;  in 
others,  the  information  sought  either  had  been,  or  thereafter 
was,  elicited;  and  in  none  does  it  appear  that  prejudice  was 
suffered.  No  abuse  of  discretion  is  exhibited  by  the  errors 
assigned  in  this  connection. 

2.  Under  the  head  "Irregularities  Committed  by  the  Court,'* 
[3]  and  embracing  the  subject  matter  of  assignments  XI  and 
XIII,  as  well  as  others,  the  defendants  complain  of  certain  re- 
marks made  by  the  trial  judge  and  of  the  peremptory  stoppage 
of  the  cross-examination  of  Dr.  McCarthy.  If  there  was  any 
error  here,  it  is  not  available.  No  request  was  made  to  have  the 
jury  directed  to  disregard  the  remarks  in  question,  but  the  jury 
were  in  effect  so  instructed.  Presumably  this  was  sufficient. 
(State  V.  Blaor,  20  Mont.  574,  52  Pac.  611.)  The  ruling  by 
which  the  cross-examination  of  Dr.  McCarthy  was  stopped, 
[4]  whether  justified  or  not,  was  later  relaxed  to  a  degree  am- 
ply sufScient  for  aU  proper  purjwses. 

3.  Dr.  Freund,  a  witness  for  the  defendants,  having  testified 
[6]  that  an  injury  does  not  necessarily  follow  from  a  fall,  and 
that  he  had  himself  suffered  a  fall  which  left  a  mark  upon  his 
head  resembling  a  fracture  of  the  skull,  but  from  whicb  no 
serious  consequences  ensued,  was  asked  to  show  the  mark  to 
the  jury,  but  this  the  court,  upon  objection,  declined  to  pet- 
mit.  (Assignment  No.  XII.)  It  is  urged  tbat,  the  process  of 
nature  being  uniform,  this  was  relevant  to  sbow  that  the  plain- 
tiff, upon  whose  skull  it  was  contended  there  were  no  marks,  had 
not  been  seriously  hurt  by  his  fall.  Nothing  is  more  certain 
than  the  uniformity  of  nature,  under  conditions  exactly  alike, 
and  nothing  is  more  deceptive  than  apparent  similarities ;  hence, 
in  every  case  of  reasoning  by  homology,  the  identity  of  the  es- 
sential conditions  must  be  established  when  it  cannot  be  as- 
sumed. As  every  condition  which  might  in  any  wise  tend  to 
make  Dr.  Freund 's  experience  resemble,  or  to  differentiate  it 
from,  that  of  plaintiff,  was  wholly  omitted,  we  are  satisfied  no 
error  was  committed  in  this  ruling. 
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4.  One  of  the  grounds  of  motion  for  new  trial  now  vigor- 
[6]  onsly  pressed  upon  us  is  ''excessive  damages,  appearing  to 
have  been  given  under  the  influence  of  passion  or  prejudice." 
The  amount  awarded  by  the  jury  ($15,000)  can  be  justified  only 
by  the  assumption  that  the  plaintiff  will  have  no  earning  ca- 
pacity whatever  after  he  reaches  the  age  of  majority.  But 
this,  if  unwarranted,  does  not  necessarily  evince  passion  and 
prejudice;  it  is  rather  a  miscalculation,  the  result  of  which 
is  subject  to  correction,  under  the  principles  announced  in 
Chenoweth  v.  Great  Northern  By.  Co.,  50  Mont.  481,  148 
Pac.  330.  At  the  time  plaintiff  fell  into  the  unguarded  shaft 
he  was  seven  years  old,  and  that  he  sustained  some  injury 
in  consequence  of  his  fall  is  not  and  cannot  be  disputed.  There 
is  evidence  to  show  that  the  injury  is  serious,  probably  perma- 
nent, possibly  progressive.  Prom  present  indications  it  will 
handicap  him  and  diminish  his  earning  capacity  to  some  extent 
after  he  reaches  his  majority;  but  that  the  result  will  be  a  total 
loss  of  earning  power  there  is  not,  in  our  judgment,  any  sound 
basis  in  the  record  for  saying.  This  being  so,  we  think  that 
$10,000  will  afford  ample  compensation  for  such  injuries  as  the 
evidence  establishes  with  reasonable  certainty. 

The  cause  is  therefore  remanded  to  the  district  court  of  Silver 
Bow  county,  with  directions  to  grant  a  new  trial,  unless  within 
thirty  days  after  the  remittitur  is  filed,  the  plaintiff  consent  in 
writing  that  the  judgment  may  be  reduced  to  $10,000.  If  such 
consent  be  given,  the  judgment  will  be  modified  accordingly, 
and  the  order  denying  a  new  trial  and  the  judgment,  as  modi- 
fied, will  then  stand  affirmed.  Affirmed, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 
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In  be  POMEROY. 

(No.  3,530.) 
(Submitted  May  11,  1915.    Decided  June  12,  1915.) 

[151  Pac.  333.] 

Escheat — Recovery  of  Property — Statutes — Constitution — Pay- 
ment of  State  Funds — Appropriation  Necessary — Estoppel — 
Ees  Adjudicata. 

Res  Adjudicata — Test  of  Plea — ^Estoppel. 

1.  The  true  test  of  the  plea  once  adjudicated  is  identity  of  issues; 
hence  where  in  a  second  proceeding  to  recover  an  escheated  estate  the 

same  relief  as  that  demanded  in  the  former  one  was  sought,  but  by 
virtue  of  a  statute  enacted  since  the  first  judgment  was  rendered,  the 
conditions  had  changed  and  the  issues  were  different,  petitioner  was 
not  estopped  to  prosecute  the  new  proceeding. 

Legislature — ^Powers — Constitution. 

2.  In  so  far  as  the  state  or  United  States  constitutions  offer  no 
restrictions,  the  state  legislature  has  plenary  law-making  power. 

Escheat — Statute — Cbnstitutionality — Retrospective  Legislation. 

3.  Held,  that  Chapter  132,  Laws  of  1913,  providing  for  the  recovery 
of  escheated  property,  is  not  retrospective  within  the  meaning  of  that 
term  as  used  in  section  13,  Article  XV  of  the  Constitution. 

Same — Prerequisites. 

4.  Property  cannot  be  declared  escheated  unless  the  owner  died  intes- 
tate and  without  heirs. 

[As  to  what  is  and  proceedings  to  perfect  escheat,  see  note  in 
29  Am.  Dec.  232.] 

Same — Interest  of  State  in  Property. 

5.  Where,  at  the  time  an  estate  was  declared  escheated  and  ordered 
distributed  to  the  state,  a  son  of  the  decedent  was  living,  the  order 
of  the  court  did  not  devest  him  of  any  interest  in  the  property,  but 
the  state  held  the  proceeds  as  an  involuntary  trustee  for  the  use  and 
benefit  of  the  heir. 

Bights  and  Bemedies — Power  of  Legislature. 

6.  Whenever  there  is  a  right,  even  though  imperfect,  the  Constitution 
does  not  prohibit  the  legislature  from  giving  a  remedy. 

Betrospeetive  Legislation. 

7.  While  the  state  is  forbidden,  under  section  13,  Article  XY,  of  the 
Constitution,  to  impose  upon  its  municipal  subdivisions  a  liability  in 
respect  to  a  transaction  or  consideration  already  passed,  it  may  im- 
pose such  liability  upon  itself. 

[As  to  retrospective  statutes,  when  valid,  see  notes  in  6  Am.  Dec. 
730;  10  Am.  Dec.  131;  111  Am.  St.  Bep.  455.] 

Escheat — Payment  of  State  Funds — Appropriation  Prerequisite — Constitu- 
tion. 

8.  Where  a  judgment  ordered  the  state  auditor  to  draw  his  warrant 
on  the  treasurer  for  the  payment  of  money  held  as  escheated  property, 
although  the  legislature  had  not  made  an  appropriation  for  that  pur- 
pose, it  was  invalid  as  in  direct  conflict  with  section  34,  Article  V,  and 
section  10,  Article  XII,  of  the  Constitution. 
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Appeal  from  District  Court,  Leuns  and  Clark  County;  J.  M. 
Clements,  Judge. 

Proceeding  by  Wm.  B.  Pomeroy  to  recover  property  declared 
escheated.  Judgment  for  petitioner  and  the  state  appeals. 
Modified  and  afiSrmed. 

Mr,  D.  M.  Kelly,  Attorney  General,  and  Mr,  W.  H,  Poorman, 
Assistant  Attorney  General,  for  Appellant,  submitted  a  brief. 

Messrs,  Walsh,  Nolan  &  Scallon,  for  Respondent,  submitted 
a  brief;  Mr.  C,  B,  Nolan  argued  the  cause  oraUy. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  1902,  William  B.  Pomeroy,  a  citizen  of  the  United  States, 
instituted  a  proceeding  in  the  district  court  of  Lewis  and  Clark 
county,  the  object  of  which  was  to  secure  an  adjudication  of  his 
right  to  certain  moneys  then  in  the  hands  of  the  state  treasurer, 
and  representing  the  value  of  property  formerly  belonging  to 
the  estate  of  Thomas  M.  Pomeroy,  deceased.  The  district  court 
granted  the  relief  sought,  but  on  appeal  to  this  court  by  the 
state,  the  judgment  was  reversed  and  the  cause  remanded  for 
dismissal.  {In  re  Pomeroy,  33  Mont.  69,  81  Pac.  629.)  In  1913 
the  legislature  amended  section  7359,  Revised  Codes,  by  the  ad- 
dition of  the  following:  ** Provided,  however,  that  any  person 
claiming  the  proceeds  of  the  sale  of  escheated  property  or  prop- 
erty alleged  to  have  escheated,  which  have  been  paid  into  the 
treasury  of  the  state  of  Montana,  at  any  time  before  the  fii'st 
day  of  July,  1895,  shall  have  one  year  after  the  passage  of  this 
Act  in  which  to  file  his  petition  for  the  recovery  of  such  pro- 
ceeds, as  hereinabove  provided.*'  (Laws  1913,  p.  483.)  This 
present  proceeding  was  commenced  in  April  of  the  same  year. 
Issues  having  been  joined,  the  trial  of  the  cause  resulted  in  a 
judgment  for  petitioner  from  which  the  state  has  appealed. 

1.  It  is  the  contention  of  the  attorney  general  that  the  former 
[1]     decision  by  this  court  constituted  an  adjudication  of  all 
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the  matters  and  things  involved  in  the  present  proceeding,  and 
is  eon<2lusive  against  the  petitioner's  right  to  have  them  deter- 
mined a  second  time.  A  reference  to  our  former  decision  will 
sufiSee  for  a  statement  of  the  facts  out  of  which  this  litigation 
arises,  and  will  disclose  that  two  questions,  or  two  phases  of 
one  question,  only  were  determined,  xnz,:  (a)  That  under  the 
Compiled  Statutes  of  1887,  in  force  at  the  time  the  estate  of 
Thomas  M.  Pomeroy  was  being  administered  by  the  probate 
court  of  Missoula  county,  no  provision  whatever  was  made 
whereby  a  citizen  of  the  United  States  claiming  property  which 
had  been  turned  over  to  the  territory  as  an  escheat  could  obtain 
relief,  and  (b)  that,  though  section  2253,  Code  of  Civil  Proce- 
dure of  1895,  now  section  7359  above,  provides  a  remedy,  it  is 
prospective  in  its  operation  and  confers  the  right  only  upon  a 
claimant  to  an  estate  wherein  the  judgment  was  rendered  sub- 
sequent to  July  1,  1895,  the  date  the  Code  became  effective.  In 
other  words,  we  determined  only  that  the  state  had  not  con- 
sented to  be  sued  for  the  recovery  of  money  which  had  belonged 
to  an  estate  and  which  had  been  transferred  to  the  state  treas- 
ury prior  to  July  1,  1895.  The  order  distributing  the  proceeds 
of  the  Thomas  M.  Pomeroy  estate  to  the  territory  of  Montana 
was  made  and  entered  in  1889  and  the  money  was  actually  cov- 
ered into  the  treasury  in  1890.  We  held,  therefore,  that  there 
was  not  any  statute  in  force  at  the  date  of  our  decision  under 
which  the  petitioner  could  establish  or  enforce  his  claim. 

There  is  not  any  controversy  over  the  rules  of  law  applicable 
to  the  plea  of  res  ddjvdicata.  The  parties  to  this  and  the  former 
proceeding  are  the  same.  The  subject  matter  in  controversy 
in  the  two  instances  is  identical.  But  the  issue  presented  in 
the  two  causes  is  not  the  same,  and  this  fact  destroys  the  force 
of  the  plea  once  adjudicated.  The  rule  is  well  stated  as  fol- 
lows: *'The  true  test  is  identity  of  issues.  If  a  particular  point 
or  question  is  in  issue  in  the  second  action,  and  the  judgment 
will  depend  upon  its  determination,  a  former  judgment  between 
the  same  parties  will  be  final  and  conclusive  in  the  second  if  that 
same  point  or  question  was  in  issue  and  adjudicated  in  the  first 


122  In  re  Pomerot.  [June  T.  '15 

suit;  otherwise  not."  (23  Cyc.  1300.)  If  this  petitioner  waa 
seeking  relief  under  or  by  virtue  of  the  laws  .in  force  at  the 
time  he  instituted  the  former  proceeding,  the  judgment  in  that 
instance  would  be  conclusive  in  this.  But  such  is  not  his  posi- 
tion. He  seeks  the  same  relief,  but  by  virtue  of  a  statute 
enacted  since  the  judgment  in  the  former  proceeding  was  ren- 
dered. The  conditions  have  changed  and  with  them  the  issue  as 
formerly  made.  In  23  Cyc.  1161  it  is  said:  "The  estoppel  of  a 
judgment  extends  only  to  the  facts  as  they  were  at  the  time 
the  judgment  was  rendered,  and  to  the  legal  rights  and  rela- 
tions of  the  parties  as  fixed  by  the  facts  so  determined:  and 
when  new  facts  intervene  before  the  second  suit,  furnishing  a 
new  basis  for  the  claims  and  defenses  of  the  parties,  respec- 
tively, the  issues  are  no  longer  the  same,  and  consequently  the 
former  judgment  cannot  be  pleaded  in  bar."  And  again:  '*The 
estoppel  of  a  judgment  extends  only  to  the  facts  in  issue  as 
they  existed  at  the  time  the  judgment  was  rendered,  and  does 
not  prevent  a  re-examination  of  the  same  questions  between 
the  same  parties  where  in  the  interval  the  facts  have  changed 
or  new  facts  have  occurred  which  may  alter  the  legal  rights  or 
relations  of  the  litigants."  (Id.,  p.  1290;  see,  also,  OuUford  v. 
Western  Union  Tel.  Co,,  59  Minn.  332,  50  Am.  St.  Rep.  407,  61 
N.  W.  324.)  We  think  the  petitioner  is  not  estopped  by  our 
former  judgment  to  prosecute  this  proceeding. 

2.  The  authority  of  the  legislature  to  enact  the  amendment 
to  section  7359  is  called  in  question,  and  the  provisions  of  sec- 
tion 13,  Article  XV  of  the  state  Constitution  invoked.  That 
section  reads:  **The  legislative  assembly  shall  pass  no  law  for 
the  benefit  of  a  railroad  or  other  corporation,  or  any  individual 
or  association  of  individuals,  retrospective  in  its  operation,  or 
which  imposes  on  the  people  of  any  county  or  municipal,  sub- 
division of  the  state,  a  new  liability  in  respect  to  transactions 
or  considerations  already  passed."  In  so  far  as  our  Constitu- 
tion or  the  supreme  law  of  the  land  offers  no  restrictions,  our 
[2]  lawmakers  have  plenary  legislative  power.  (Norihem 
Pacific  By.  Co.  v.  Mjelde,  48  Mont.  287,  137  Pac.  386 ;  State  ex 
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rel.  nmis  V.  Sullivan,  48  Mont.  320,  137  Pac.  392 ;  State  ex  rd. 
Sam  Toi  v.  French,  17  Mont.  54,  30  L.  R.  A.  415,  41  Pac.  1078.) 
[3]  The  prohibition  of  section  13  above  is  directed  only  against 
(a)  retrospective  laws  for  the  benefit  of  a  corporation,  an  indi- 
vidual or  association  of  individuals,  and  (b)  laws  which  impose 
upon  the  people  of  a  county  or  municipal  subdivision  of  the 
state  a  new  liability  in  respect  to  transactions  or  considerations 
already  passed.  Is  the  Act  in  question  retrospective  within  the 
meaning  of  that  term  as  employed  in  section  13  above  ?  A  brief 
reference  to  some  legislative  history  reflects  upon  the  subject. 
Under  the  Compiled  Statutes  of  1887,  a  nonresident  alien  was 
allowed  five  years  from  the  death  of  a  decedent  within  which 
to  claim  his  interest  in  the  estate  from  the  court  having  juris- 
diction of  the  administration.  (Second  Div.,  Comp.  Stats.,  sec. 
553.)  If  he  failed  to  present  his  claim  within  that  period,  the 
property  was  reduced  to  the  possession  of  the  territory,  and  a 
further  period  of  five  years  was  allowed  for  the  presentation 
of  his  claim.  (Sec.  554.)  With  respect  to  a  citizen  or  a  resi- 
dent alien,  the  situation  was  somewhat  anomalous.  There  was 
not  any  limitation  prescribed  for  the  presentation  of  his  claim. 
It  might  be  done  at  any  time  before  the  property  was  turned 
over  to  the  treasurer  as  property  which,  for  want  of  a  claimant, 
the  court  assumes  had  escheated.  But  once  turned  into  the 
treasury,  no  provision  whatever  was  made  for  his  relief,  though 
in  fact  the  property  had  not  escheated  and  the  court  had  been 
mistaken  in  assuming  that  the  intestate  had  no  heirs. 

Under  the  Compiled  Statutes,  if  the  intestate  in  fact  left  no 
heirs,  the  property  passed  eo  instanti  to  the  state  and  no  inquest 
of  office  or  other  proceeding  was  necessary  to  vest  title.  Under 
the  Codes  of  1895  the  title  to  property  owned  by  one  who  died 
intestate  without  heirs  did  not  vest  immediately  in  the  state. 
To  complete  the  escheat  a  proceeding  in  the  nature  of  an  inquest 
of  office  was  necessary,  and  then  the  determination  of  the  court, 
though  in  form  a  decree  that  the  property  belonged  to  the  state^ 
operated  only  to  convey  a  title  defeasible  for  the  term  of  twenty 
years,  and  complete  upon  the  expiration  of  that  period  if  a  valid 


124  In  re  Pomeroy.  [June  T.  '15 

adverse  claim  was  not  presented.  (Code  Civ.  Proc.,  sees.  2250- 
2253.)  And  this  is  the  state  of  the  law  to-day.  (Rev.  Codes, 
sees.  7356-7359.)  Since  1895,  property  which  the  state  claims 
as  escheat  i^  held  for  a  period  of  twenty  years  to  await  the  ac- 
tion of  anyone  who  may  be  entitled  to  it.  Under  any  and  all 
[4]  of  these  statutes,  however,  property  could  not  escheat  un- 
less the  owner  died  intestate  without  heirs.  (Sec.  535,  Second 
Div.,  Comp.  Stats.  1887;  sec.  1852,  Civ.  Code  1895;  sec.  4820, 
Rev.  Codes.)  The  decree  of  distribution  under  the  Compiled 
Statutes,  or  the  judgment  on  inquest  of  office  under  the  Codes, 
could  not  determine  that  to  be  a  fact  which  was  not  a  fact.  In 
the  Thomas  M.  Pomeroy  estate  the  court  considerably  adjudged 
only  that  Thomas  M.  Pomeroy  died  intestate  leaving  no  heirs 
so  far  as  could  be  ascertained.  Since  the  fact  was  that  he  left 
a  son,  this  petitioner,  surviving  him,  the  property  did  not 
escheat,  but  title  to  it  passed  inuAediately  upon  his  death  to  his 
son,  subject  only  to  the  control  of  the  court  and  to  the  posses- 
sion of  the  administrator  for  the  purpose  of  administration. 
(Sec.  532,  Second  Div.,  Comp.  Stats.  1887;  sec.  1851,  Civ.  Code 
1895;  sec.  4819,  Rev.  Codes.)  The  order  of  the  probate  court 
[5]  that  it  be  distributed  to  the  territory  of  Montana  did 
not  devest  this  petitioner  of  his  title  or  confer  upon  the  territory 
or  its  successor,  the  state,  any  interest  in  the  property,  but  the 
state  has  held  it  as  an  involuntary  trustee  for  the  use  and  bene- 
fit of  its  owner. 

With  this  situation  confronting  it  in  this  instance  and  pre- 
sumably in  many  others  of  like  character,  the  legislature  in  1913 
enacted  the  amendment  to  section  7359  above.  The  Act  gave 
recognition  to  present  subsisting  rights  from  which  the  owners 
were  debarred  for  lack  of  a  remedy.  Prior  to  this  enactment 
the  state  had  not  consented  that  it  might  be  sued  for  the  re- 
covery of  money  received  prior  to  July  1,  1895,  and  held  under 
the  claim  of  escheat,  even  though  the  claim  had  no  foundation 
in  fact.  The  statute  does  not  create  any  right.  The  property 
involved  here  has  belonged  to  the  petitioner  throughout  all  these 
years.    The  state  has  held  it  until  such  time  as  the  legislature 
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should  provide  means  by  which  the  owner  could  establish  his 
claim.  The  legislature  recognized  that  such  a  claim  in  all 
equity  and  good  conscience  the  state  should  pay,  and  undertook 
by  the  Act  in  question  to  supply  the  needed  remedy.  In  Hep- 
burn V.  Curts,  7  Watts  (Pa.),  300,  32  Am.  Dec.  760,  the  court 
[6]  announced  the  general  principle  of  law  that  whenever 
there  is  a  right,  even  though  imperfect,  the  Constitution  does 
not  prohibit  the  legislature  from  giving  a  remedy.  (Cooley's 
Const.  Limitations,  sec.  534.)  In  principle,  the  decision  of  this 
court  in  State  ex  rel.  Northwestern  Nat,  Bank  v.  Dickerson,  16 
Mont.  278,  40  Pac.  698,  supports  the  conelusion  we  have  reached 
that  the  Act  in  question  is  not  retrospective  in  the  sense  em- 
ployed in  section  13,  Article  XV,  above. 

While  the  state  is  forbidden  to  impose  upon  a  county  or  mu- 
[7]  nicipal  subdivision  a  liability  in  respect  to  a  transaction 
or  consideration  ali'eady  passed  (Dolenty  v.  Broadivater  County, 
45  Mont.  261,  122  Pac.  919),  it  is  left  free  to  impose  sueh  lia- 
bility upon  itself,  so  far  as  anything  to  the  contrary  has  been 
called  to  our  notice. 

3.  A  more  serious  objection  to  section  7359  and  to  the  judg- 
[8]  ment  entered  in  this  proceeding  arises  upon  a  considera- 
tion of  section  34,  Article  V,  and  section  10,  Article  XII,  of  the 
Constitution.  Those  sections  provide:  **No  money  shall  be  paid 
out  of  the  treasury  except  upon  appropriations  made  by  law, 
and  on  warrant  drawn  by  the  proper  officer  in  pursuance 
thereof,  except  interest  on  the  public  debt.'*  (Sec.  34,  Art.  V.) 
"All  taxes  levied  for  state  purposes  shall  be  paid  into  the  state 
treasury,  and  no  money  shall  be  drawn  from  the  treasury  but 
in  pursuance  of  specific  appropriations  made  by  law."  (Sec. 
10,  Art.  XII.)  Section  7359,  as  amended,  directs  that  if  a 
lawful  claimant  establish  his  title  to  money  held  by  the  state 
in  its  treasury  and  claimed  as  an  escheat,  the  judgment  in  the 
proceeding  shall  order  the  auditor  to  draw  his  warrant  on  the 
treasury  for  the  payment  of  the  same.  The  judgment  in  the 
present  proceeding  follows  the  language  of  that  statute.  There 
18  not  any  contention  that  an  appropriation  to  meet  this  daim 
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has  ever  been  made.  In  so  far  as  section  7359  above  authorizes 
a  judgment  that  the  auditor  draw  hia  warrant  in  the  absence 
of  an  appropriation,  it  is  in  direct  conflict  with  the  mandates 
of  the  Constitution  and  invalid.  But  the  provision  for  estab- 
lishing the  claim,  and  the  objectionable  one  with  reference  to 
its  enforcement,  appear  so  distinct  that  it  cannot  in  reason  be 
said  that  the  one  would  not  have  been  enacted  without  the 
other.  There  appears  to  be  no  objection  to  the  statute  in  so 
far  as  it  authorizes  the  petitioner  to  establish  his  right  to  the 
property  as  a  claim  against  the  state  which  in  equity  and  good 
conscience  it  ought  to  discharge,  leaving  to  subsequent  legisla- 
tive assemblies  to  provide  by  adequate  appropriations  for  sueh 
claims  as  they  arise  and  are  adjudicated. 

The  proceeding  is  remanded  to  the  district  court,  with  direc- 
tion to  eliminate  from  the  judgment  the  provision  directing  the 
state  auditor  to  draw  his  warrant  for  the  amount  of  petitioner's 
claim,  and  when  so  modified  it  will  stand  affirmed. 

Modified  and  affirmed. 

Mr.  Chief  Justice  Brantlt  and  Mr.  Justice  Sanner  con- 
cur. 


JOHNSON.  Respondent,  r.  BUTTE  ALEX  SCOTT  COPPER 

CO.,  Appellant. 

(No.  3,531.) 
(Submitted  May  12,  1915.    Decided  June  14,  1915.) 

[149  Pac.  717.] 

Personal  Injuries — Mines  and  Mining — Master  and  Servant-^ 
General  and  Special  Verdict — Inconsistency — Effect. 

1.  In  an  action  by  a  miner  to  recover  for  personal  injuries  resulting 
from  a  premature  explosion  of  dynamite  during  the  course  of  Ids 
employment,  alleged  to  have  been  due  to  the  use  of  a  more  powerful 
and  sensitive  explosive  than  was  proper  or  customary,  without  warning^ 
plaintiff,  the  jury  returned  a  general  verdict  in  his  favor,  and  also 
special  findings  to  the  effect  that  he  had  been  warn(?d,  knew  that  the 
stronger  powder  was  being  used,  that  the  use  of  such  powder  wa» 
proper,  and  that  in  the  exercise  of  ordinary  care  he  would  have  dis- 
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covered  that  it  was  being  used.  Held,  that  the  special  findings  were 
inconsistent  with  the  general  verdict,  and  that,  nnderr  section  6758, 
Bevised  Codes,  defendant,  and  not  plaintiff,  was  entitled  to  judgment. 

Appeal  from  District  Court,  Silver  Bow  County;  /.  /.  Lynch, 
Judge. 

Action  by  William  Johnson  against  the  Bntte  Alex  Scott 
Copper  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.  Reversed  and  remanded,  with  directions  to  render 
judgment  for  the  defendant. 

Ur.  James  E.  Murray  and  Mr,  J.  E.  Healy,  for  Appellant, 
submitted  a  brief ;  Mr.  Murray  argued  the  cause  orally. 

The  special  findings  override  the  general  verdict.  Those  upon 
the  question  of  knowledge  of  plaintiff  are  absolute  and  convin- 
cing, are  within  the  issues,  and  fully  borne  out  by  the  evidence. 
Such  findings  should  not  have  been  disregarded.  (Rev.  Codes, 
860.  6758;  Martin  v.  City  of  Butte,  34  Mont.  281,  86  Pac.  264.) 
It  is  not  necessary  that  every  material  fact  be  found  in  the 
special  verdict  if  enough  be  found  to  nullify  the  general  ver- 
dict. {Napa  Valley  Packing  Co.  v.  San  Francisco  Relief  & 
R.  C.  Funds,  16  Cal.  App.  461,  118  Pac.  469.)  The  findings 
cannot  be  considered  as  detached  from  each  other  or  from  the 
ease;  they  must  be  given  a  reasonable  consideration  and  con- 
struction. {Alhambra  Addition  Water  Co.  v.  Richardson,  72 
Cal.  598,  14  Pac.  379.)  The  purpose  of  interrogatories  is  to 
elicit  the  facts.  {City  of  Lawton  v.  Mc Adams,  15  Okl.  412,  83 
Pac.  429.)  A  verdict  is  not  to  be  technically  construed,  but  is 
to  be  given  such  a  reasonable  construction  as  will  carry  out  the 
obvious  intention  of  the  jury.  {State  v.  District  Court,  50 
Mont,  1,  144  Pac.  564.)  The  same  rule  should  of  right  be  given 
application  to  special  findings  of  a  jury. 

Messrs.  Mofwry,  Templeman  &  Davies,  I.  O.  Denny  and  John 
A.  Smith,  for  Respondent,  submitted  a  brief;  Mr.  H.  L,  Maury 
argued  the  cause  orally. 

A  rule  of  law  is  that  the  master  may  not  make  changes  in  the 
appliances  and  thereby  add  to  the  danger  of  the  servant  with- 
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out  notice  to  the  servant.  We  cite  some  of  the  instances  in 
which  this  rule  has  been  applied  in  other  conditions:  Where 
there  was  a  substitution  of  a  new  switch  without  notice,  the 
master  was  held  liable.  (Cincinnati  etc.  Ry.  Co.  v.  Qray,  101 
Fed.  623,  50  L.  R.  A.  47,  41  C.  C.  A.  535.)  Where  a  distance 
between  a  roll  and  cylinder  was  reduced  without  notice,  the 
master  was  held  liable.  (Ryan  v.  Chelsea  Paper  Mfg.  Co.,  69 
Conn.  454,  37  Atl.  1062.)  Where  the  change  in  the  contour  of 
a  dump  pile  was  made  without  notice  to  the  servant  who  worked 
at  night,  the  master  was  held  liable.  {Iroquois  Furnace  Co.  v. 
McCrea,  191  111.  340,  61  N.  E.  79.)  Where  a  baUast  was  re- 
moved  close  to  a  switch  and  no  light  placed,  the  master  was  held 
liable.  {LouisvUle  etc.  R.  R.  Co.  v.  Bocock,  107  Ky.  223,  51 
S.  W.  580,  53  S.  W.  262.)  The  Missouri  case  of  Chambers  v. 
Chester,  172  Mo.  461,  72  S.  W.  904,  is  but  another  application 
of  the  general  rule.  As  to  the  question  of  proximate  cause,  we 
claim  that  the  mere  fact  that  Johnson  had  handled  forty  per 
cent  loads  under  similar  conditions  for  many  years,  and  they 
had  not  exploded,  coupled  with  the  fact  that  on  the  first  round 
of  holes  using  sixty  per  cent  there  was  an  explosion,  is  sufficient 
upon  which  the  jury  may  properly  base  the  inference  that  the 
change,  without  notice  to  Johnson,  and  the  use  of  sixty  per 
cent  powder  was  the  direct  proximate  and  sole  cause  of  the 
explosion,  and  we  have  a  case  exactly  in  point  on  that.  {Jud- 
son  V.  Giant  Powder  Co.,  107  Cal.  549,  48  Am.  St.  Rep.  146,  29 
L.  R.  A.  718,  40  Pac.  1020.) 

Special  findings  1-4  are  insufficient  to  include  the  issues  in 
the  case,  and  are  not  supported  by  the  evidence.  **  Where  the 
entire  controversy  is  dependent  on  a  special  verdict,  it  will 
prevail  only  when  it  finds  all  the  facts  essential  to  a  determina- 
tion of  every  material  issue  in  the  case.''  (Spokane  &  I.  E.  R. 
Co.  V.  Campbell,  217  Fed.  518;  Farmers'  Savings  Bank  v.  Burr, 
Forbes  &  Son,  151  Iowa,  627,  132  N.  W.  59;  Phoenix  Water 
Co,  V.  Fletcher,  23  CaL  481;  Hann  v.  Field,  16  Ky.  (Litt.  SeL 
Cas.)  376.) 
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Counsel  say  that  a  verdict  is  not  to  be  technically  construed, 
but  is  to  be  given  such  a  reasonable  construction  as  will  carry 
out  the  obvious  intention  of  the  jury,  citing  State  v.  District 
Cmrt,  50  Mont.  1,  144  Pac.  564,  and  then  they  state,  *'the 
game  rule  should  of  right  be  given  application  to  special  findings 
of  the  jury."  This  is  not  the  law.  There  is  no  presumption  in 
favor  of  a  special  finding.  (Hill  v.  Stoihart,  148  Ind.  319,  47 
N.  E.  705 ;  City  of  Bluff  ton  v.  McAfee,  23  Ind.  App.  112,  53 
N.  E.  1058;  Koskela  v.  Albion  Lumber  Co,,  25  Cal.  App.  12, 
142  Pac.  851 ;  Matchett  v.  Cincinnati  W.  &  M.  By,  Co.,  132  Ind. 
334,  31  N.  E.  792.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

In  this  case  the  plaintiff  recovered  a  verdict  and  judgment 
for  $5,000,  damages  for  injuries  suffered  by  him  during  the 
course  of  his  employment  by  the  defendant  as  a  miner.  The 
defendant  has  appealed.  The  injuries  were  caused  by  a  pre- 
mature explosion  of  dynamite  under  these  conditions:  The  de- 
fendant was  engaged  in  sinking  a  shaft  on  a  claim  mentioned  in 
the  pleadings  as  the  Alex  Scott,  situate  in  Silver  Bow  county. 
The  shaft  had  reached  a  depth  of  about  2,000  feet.  At  the  time 
of  the  accident,  the  plaintiff,  with  others,  was  loading  a  set  of 
holes  in  the  bottom  of  the  shaft  for  blasting.  Theretofore  Du- 
pont  gelatine  powder  carrying  forty  per  cent  of  nitroglycerin 
had  been  found  of  sufiScient  strength  to  break  the  rock  en- 
countered in  the  shaft,  and  this  had  been  in  use,  except  on  one 
occasion.  On  that  occasion,  powder  of  the  same  brand  and 
manufacture,  but  carrying  sixty  per  cent  nitroglycerin,  had  been 
employed.  Plaintiff  was  not  at  that  time  in  the  employment  of 
the  defendant  and  did  not  know  the  fact.  The  roek  encountered 
at  this  time  having  been  found  to  be  unusually  hard,  and  there- 
fore difficult  to  break,  the  defendant  furnished  for  use  the 
higher  strength  powder.  Water  came  into  the  shaft  in  suffi- 
cient quantities  to  necessitate  the  use  of  a  pump.  Though  this 
was  kept  in  operation,  it  did  not  prevent  an  accumulation  of 
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water  sufficient  to  fill  the  holes.  The  operation  of  it  alfio  kept 
the  accumulating  water  in  constant  motion  with  the  result  tiiat 
gravel  and  sand  were  washed  into  the  holes.  The  plaintiff  and 
a  companion  who  was  helping  him  had  already  loaded  several 
holes,  pursuing  the  following  method:  The  sand  and  gravel 
which  had  accumulated  in  a  hole  were  first  blown  out  by  means 
of  compressed  air  applied  through  a  rubber  hose.  Five  or  six 
sticks  of  the  stronger  powder  were  first  lowered  into  the  hole 
through  the  water  and  tamped  down  with  a  wooden  tamping 
rod.  This  was  followed  by  one  or  more  sticks  of  the  weaker 
powder  which  had  attached  to  them  caps  and  fuses.  These  were 
tamped  down  in  like  manner.  In  loading  the  hole  in  which  the 
explosion  occurred,  the  plaintiff  was  using  the  tamping  rod,  hia 
companion  lowering  the  iwwder.  As  plaintiff  was  tamping 
down  the  weaker  powder,  the  blast  exploded,  blowing  out  both 
his  eyes,  lacerating  both  arms  and  hands,  and  inflicting  painful 
and  serious  injuries  upon  other  portions  of  his  body.  The  com- 
plaint charges  that  defendant  was  guilty  of  culpable  negligence 
in  several  particulars.  In  response  to  defendant's  motion  for 
nonsuit,  the  court  excluded  from  consideration  by  the  jury  the 
issues  relating  to  all  of  these  charges  save  two,  viz,,  that  defend- 
ant was  at  fault:  (a)  In  furnishing  and  directing  the  use  of 
the  higher  strength  powder,  a  more  sensitive  and  therefore  a 
more  dangerous  explosive  agent,  in  place  of  the  weaker  powder, 
without  giving*  the  plaintiff  notice  of  the  change ;  and  (b)  in 
directing  the  use  of  the  stronger  powder,  whereas  the  weaker 
powder  was  the  only  explosive  proper  for  use  under  the  circum- 
stances. In  addition  to  being  required  to  return  a  general  ver- 
dict, the  jury  were  directed  to  make  and  return  findings  upon. 
j>articular  questions  of  fact.  They  found:  (1)  That  the  defend- 
ant warned  the  plaintiff  of  the  use  of  powder  sixty  per  cent  in 
strength;  (2)  that  plaintiff  knew  that  this  powder  was  being" 
used;  (3)  that  plaintiff  in  the  exercise  of  ordinary  care  would 
under  the  circumstances  have  discovered  that  it  was  being  used ; 
(4)  that  the  use  of  powder  of  this  strength  is  proper  when  the 
rock  to  be  blasted  is  hard;  (5)  that  it  is  more  dangerous  than 
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powder  of  a  lower  degree  of  strength ;  and  (6)  that  the  higher 
strength  powder  is  more  sensitive  and  more  easily  exploded 
than  that  of  a  lower  degree  of  strength. 

Counsel  assign  error  npon  the  refusal  of  the  court  to  exclude 
all  evidence  on  the  ground  that  the  complaint  does  not  state  a 
oause  of  action,  upon  its  refusal  to  grant  a  nonsuit,  and  upon 
its  refusal  to  direct  judgment  for  the  defendant  on  the  special 
findings.  For  present  purposes,  we  shall  assume,  but  without 
deciding,  that  the  complaint  is  sufficient,  and  that  the  evidence 
made  a  case  for  the  jury.  As  we  view  the  ca^,  we  have  serious 
doubt  as  to  the  sufficiency  of  the  complaint  so  far  as  it  attempts 
to  embody  the  charges  of  negligence  submitted  to  the  jury.  In 
[1]  our  opinion,  the  defendant  was  entitled  to  judgment  upon 
the  special  findings,  because  they  are  wholly  inconsistent  with 
the  general  verdict,  in  that,  if  the  facts  were  as  found,  the 
plaintiflF  cannot  recover. 

Plaintiff  predicates  his  right  to  recover  upon  a  violation  by 
the  defendant  of  the  rule,  recognized  by  the  courts  generally, 
that  '^  A  master  is  bound  to  instruct  his  servant  as  to  risks  which 
are  abnormal  or  extraordinary  and  at  the  same  time  of  such 
a  character  that  the  servant  cannot  be  held  chargeable  with  an 
adequate  comprehension  of  their  nature  and  extent,  or  of  the 
proper  means  by  which  to  safeguard  himself.''  (3  Labatt  on 
Master  and  Servant,  sec.  1146.) 

Without  stopping  to  consider  the  various  conditions  out  of 
which  abnormal  or  extraordinary  risks  may  arise,  it  may  be 
observed  that  the  theory  of  the  complaint  in  this  case,  in  its 
final  analysis,  is  that  the  defendant  furnished  for  use  a  more 
powerful  and  sensitive  explosive  which  waa  not  suitable  to  the 
accomplishment  of  the  work  upon  which  the  plaintiff  was  em- 
ployed, thereby  creating  the  abnormal  risks  to  which  he  thus 
became  exposed  without  giving  him  notice  of  the  fact  so  that 
he  could  guard  himself  against  them.  The  converse  of  this 
theory  necessarily  is  that  if  the  defendant  gave  plaintiff  notice 
of  the  change,  or  if  he  had  knowledge  of  it,  however  he  may 
have  obtained  it,  the  plaintiff  assumed  the  risks  incident  to  it. 
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and  cannot,  for  that  reason,  hold  the  defendant  liable.  As  is 
disclosed  by  special  findings  1,  2,  and  4,  the  jury  determined 
that  the  defendant  warned  the  plaintiff  of  the  use  of  the  sixty 
per  cent  powder,  that  he  knew  of  its  use,  and  that  it  is  a  proper 
instrumentality  for  use  under  the  conditions  existing  at  the  time 
of  the  accident.  Assuming  that  these  conclusions  were  based 
upon  substantial  evidence — and  for  present  purposes  we  must 
act  upon  this  assumption — ^the  general  verdict  cannot  stand. 

Section  6757  of  the  Revised  Codes  defines  a  ''special  ver- 
dict'* 83  follows:  *'A  special  verdict  is  that  by  which  the  jury 
find  the  facts  only,  leaving  the  judgment  to  the  court.  The 
special  verdict  must  present  the  conclusions  of  fact  as  estab- 
lished by  the  evidence,  and  not  the  evidence  to  prove  them ;  and 
those  conclusions  of  fact  must  be  so  presented,  as  that  nothing 
shall  remain  to  the  court  but  to  draw  from  them  conclusions 
of  law.*' 

Section  6758  declares:  "In  all  cases  the  court  may  direct  the 
jury  to  find  a  special  verdict  in  writing,  upon  all  or  any  of  the 
issues,  and  in  all  cases  may  instruct  them,  if  they  render  a  gen- 
eral verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk  and 
entered  upon  the  minutes.  Where  a  special  finding  of  facts 
is  inconsistent  with  the  general  verdict,  the  former  controls  the 
latter,  and  the  court  must  give  judgment  accordingly.  In  no 
case  shall  special  issues  be  submitted  to  the  jury  when,  in  the 
opinion  of  the  court,  the  general  verdict  would  be  sufficient.*' 
This  latter  provision  authorizes  the  court  in  its  discretion  in 
any  case  to  instruct  the  jury  to  find  upon  particular  questions 
of  fact,  though  they  are  required  to  render  a  general  verdict. 
It  also  requires  the  court  to  recognize  a  special  finding  as  con- 
trolling when  it  is  inconsistent  with  the  general*  verdict,  and 
to  give  judgment  accordingly.  When  the  verdict  and  findings 
were  returned  and  filed,  counsel  for  defendant  moved  for  judg- 
ment for  defendant.  The  court  overruled  the  motion  and 
ordered  judgment  entered  on  the  general  verdict.    This  was 
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error.  In  view  of  the  three  findings  referred  to  above,  tiie 
others  are  wholly  immaterial  under  plaintiff's  own  theory  of 
his  case. 

The  judgment  is  reversed  and  the  cause  is  remanded  to  the 
district  court,  with  directions  to  vacate  the  judgment  hereto- 
fore rendered  and  render  judgment  for  the  defendant. 

Reversed  and  renumded. 

Ha.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 


STATE  EX  BEL.  MALIN-YATES  CO.,  Respondent,  v. 
JUSTICE  OF  THE  PEACE  COUET,  Appellant. 

(No.  3,532.) 
(Submitted  May  12,  1915.    Decided  June  16,  1915.) 

[149  Pac.  709.] 

Justices'    Courts — Certiorari — Affidavit — Sufficiency — Attache 
ment — Jurisdiction. 

Certiorari — ^Affidavit — Suffieienej. 

1.  While  the  affidavit  necessary  to  be  filed  in  rapport  of  an  applica- 
tion for  a  writ  of  review  must  set  forth  the  facts  which  show  that  the 
inferior  court  has  acted  without  or  in  excess  of  jurisdiction,  one  which, 
with  the  records  incorporated  in  it,  discloses  want  of  jurisdiction  is 
sufficient  notwithstanding  the  formal  conclusion  that  it  did  so  act. 

Attachment — Justices'  Courts — Discharge — Showing  Necessary. 

2.  Under  section  6656,  Revised  Codes,  to  justify  a  justice  of  the  peace 
in  discharging  an  attachment  on  the  ground  that  the  debt  was  secured, 
defendant  had  the  burden  of  showing  that  it  was  secured  by  a  mort- 
gage or  lien  upon  real  or  personal  property  or  a  pledge  of  personal 
property,  security  of  any  other  kind  or  class  being  excluded. 

Same — Discharge — Security — ^What  does  not  Constitute. 

3.  Where  personalty  is  sold  under  an  agreement  that  title  shall  remain 
in  the  seller  until  the  purchase  price  is  paid,  possession  being  delivered 
to  the  prospective  purchaser  upon  giving  his  note  for  the  amount  thereof, 
the  seller  did  not  have  a  mortgage,  pledge  or  lien  to  secure  its  claim 
against  the  purchaser,  within  the  meaning  of  section  6656  above,  so 
as  to  destroy  its  right  to  a  writ  of  attachment  in  an  action  on  the 
note. 

[As  to  sale  conditional  upon  the  final  payment  of  the  purchase  pricOi 
see  notei  in  37  Am.  Bep.  664;  40  Am.  Bep.  21.] 
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Same — Discharge — Want  of  Jurisdiction — Certiorari. 

4.  Where  the  action  in  which  a  writ  of  attachment  was  issued  belonged 
to  the  class  in  which  it  could  issue  and  the  regularity  of  the  proceed- 
ings to  obtain  it  were  not  attacked,  the  justice  of  the  peace  issuing  it 
had  no  jurisdiction  to  discharge  it,  and  his  order  doing  so  was  subjeet 
of  correction  upon  certiorari  proceedings. 

[As  to  questions  reviewable  upon  certiorari,  see  note  in  40  Am.  St. 
Bep.  291.  As  to  writ  of  certiorari,  when  issues  and  what  reviewable 
upon,  see  note  in  12  Am.  Dee.  531.] 

Appeal  from  District  Court,  Yellowstone  County;  Geo.  W. 
Pearson,  Judge. 

Action  in  a  justice's  court  by  the  Malin- Yates  Company 
against  Frank  G.  Andrews,  on  promissory  notes.  A  writ  of 
attachment  was  issued,  the  attachment  discharged  on  motion  of 
defendant,  and  from  an  order  annulling  the  order  discharging 
the  attachment  on  certiorari,  defendant  justice  of  the  peace  ap- 
peals.   Affirmed, 

Cause  submitted  on  briefs  of  counseL 

Mr.  M.  J.  Lamb,  for  Appellant. 

The  petition  for  a  writ  of  certiorari  is  fatally  defective  fop 
failure  to  allege  any  facts  showing  that  the  justice's  court  ex- 
ceeded its  jurisdiction.  (6  Cyc.  784.)  A  statement  that  the 
inferior  court  was  without  jurisdiction  is  a  mere  legal  conclu- 
sion. {Southern  Oregon  Co.  v.  Coos  County,  30  Or.  250,  47 
Pac.  852 ;  Peabody  v.  BuentUlo,  18  Tex.  313 ;  Gum-Elastic  Roof- 
ing Co.  V.  Mexico  Pub.  Co.,  140  Ind.  158,  30  L.  R.  A.  700,  39 
N.  E,  443;  Raper  v.  Dunn,  53  Or.  203,  99  Pac.  889.)  "A  writ 
of  review  does  not  lie  when  the  petition  for  the  writ  itself 
shows  on  its  face  that  the  court  below  had  jurisdiction." 
{Hines  v.  Roadhouse  (Cal.),  7  Pac.  837.) 

When  the  justice  of  the  peace  granted  the  motion  to  dismiss 
the  attachment,  he  exercised  a  power  specifically  granted  to 
justices'  courts  by  the  statutes  of  this  state.  (Rev.  Codes,  sees. 
6681,  6683,  7029.)  Whether  the  decision  of  the  justice  of  the 
peace  was  intrinsically  right  or  wrong  was  not  for  the  district 
court  to  say  on  certiorari.      {DaMgren  v.  Superior  Court,  8 
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Cal.  App.  622,  97  Pac.  681;  State  ex  rel.  Whiteside  v.  First 
Judicial  Dist.  Court,  24  Mont.  539,  553,  63  Pac.  395;  Central 
Pac.  B.  Co.  V.  Board  of  Equalization,  43  Cal.  365 ;  11  Suther- 
land's  Code  Pleading,  1993,  1999,  2002;  6  Cyc.  819,  820,  823, 
824.) 

Counsel  for  relator  contended  before  the  district  court  that 
there  being  no  appeal  from  a  decision  of  the  justice  court  dis- 
missing an  attachment,  it  must  necessarily  follow  that  certiorari 
could  be  invoked.  Under  the  statutes  and  decisions  of  this 
court  that  contention  has  no  merit.  (State  ex  rel.  Whiteside 
v.  First  Judicial  Dist.  Court,  supra;  McAnish  v.  Orant,  44  Or. 
57;  74  Pac.  396.) 

Under  the  common  law  and  the  statutes  of  Montana,  certi- 
orari cannot  **be  issued  to  review  questions  of  fact  or  evi- 
dence.'* (4  Ency.  PI.  &  Pr.  4.)  That  no  action  lies  on  notes 
such  as  those  involved  in  this  action  until  the  property  de- 
scribed in  them  has  been  sold  and  the  proceeds  credited  on  the 
face  of  the  notes  is  the  rule  announced  in  some  jurisdictions. 
Under  the  statutes  of  Montana  the  affidavit  for  attachment 
was  fatally  defective,  because  the  notes  were  secured  and  the 
affidavit  for  attachment  failed  to  allege  that  the  security  had, 
without  any  act  of  the  plaintiff,  become  valueless.  (Sec.  6657, 
Rev.  Code;  Mark  Means  Transfer  Co.  v.  Mackimie,  9  Idaho, 
165,  73  Pac.  135;  Fish  v.  French,  114  Cal.  400,  46  Pac.  161; 
WQlman  v.  Friedman,  3  Idaho,  734,  35  Pac.  37;  Murphy  v. 
Montmdon,  3  Idaho,  325,  35  Am.  St.  Rep.  279,  29  Pac.  851.) 
An  instrument  reserving  title  in  the  vendor  is  security. 
{Mark  Means  Transfer  Co.  v.  Mackimie,  supra.) 

Mr.  F.  B.  Reynolds,  for  Respondent. 

The  real  question  is  whether  or  not  the  reservation  of  title 
by  vendor  in  personal  property  sold,  until  payment  of  the 
purchase  price  therefor  in  the  manner  provided  in  the  notes 
in  question,  is  security  for  the  payment  of  the  notes  or  the 
purchase  price.  Reservation  of  title  is  of  value  to  the  vendor 
only  when  he  elects  to  waive  the  payment;  hence  is  not  secur- 
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ity  whereby  payment  is  assured.  If  respondent's  contention 
that  such  reservation  of  title  is  security  is  correct,  such  security 
must  be  construed  to  be  in  the  nature  of  an  equitable  mortgage, 
but  this  court  has  held  that  in  a  contract  for  the  sale  of  real 
estate  in  which  title  is  reserved  in  the  vendor  until  full  pay- 
ment, which  is  the  same  principle  involved  in  this  case,  such 
contract  is  not  security  for  the  payment  of  the  purchase  price 
notes,  and  cannot  be  treated  as  an  equitable  mortgage.  {Ar- 
nold V.  Fraser,  43  Mont.  540,  117  Pac.  1064.)  If,  in  a  land 
contract,  reservation  of  title  in  the  vendor  is  not  construed  as 
security  for  the  purchase  price,  then  there  is  no  reason  why 
reservation  of  title  of  personal  property  sold,  until  full  pay- 
ment of  the  purchase  price,  should  be  construed  as  security  for 
the  payment  of  such  purchase  price. 

The  rule  seems  to  be  well  settled  that  in  the  case  of  sale  of 
a  chattel  and  the  giving  of  a  conditional  note  by  the  purchaser, 
wherein  the  title  is  reserved  in  the  vendor  until  the  note  is  paid, 
the  vendor  has  an  option  either  to  resume  possession  of  the 
property  and  terminate  the  contract  of  sale  or  to  consider  it 
as  still  subsisting  and  pursue  his  remedy  upon  the  note.  Hav- 
ing elected  to  pursue  the  latter  remedy,  he  waives  his  right  to 
retake  the  property.     (6  Ency.  of  Law,  2d  ed.,  478,  480,  481.) 

Under  the  decision  in  Madison  River  Livestock  Co^  v.  Osier, 
39  Mont.  244,  133  Am.  St.  Eep.  558,  102  Pac.  325,  it  is  evident 
that  when  the  vendor  brings  an  action  upon  the  note  for  the 
payment  of  the  same,  he  has  waived  the  benefit  of  the  reserva- 
tion of  title  expressed  in  the  note,  and  that  he  cannot  in  any 
way  avail  himself  of  such  reservation  of  title  to  enforce  the  pay- 
ment of  the  purchase  price.  It  is  thus  apparent  that  the  reser- 
vation of  title  is  not  security,  and  if  not  security,  it  cannot  bar 
plaintiff's  right  to  an  attachment  under  the  statute.  In  other 
words,  the  reservation  of  title  has  no  bearing  whatever  upon 
plaintiff's  rights  in  an  action  brought  strictly  for  the  payment 
of  the  purchase  price,  for  his  right  in  that  kind  of  an  action 
remains  exactly  the  same  as  it  would  have  been  if  he  had  re- 
ceived from  the  vendee  a  straight  promissory  note  without  res- 
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ervation  of  title.  As  this  action  is  brought  to  enforce  the  pay- 
ment of  the  notes  and  not  for  damages  or  to  rescind  the  contract, 
plaintiff  has  never  had  any  security,  and  is  therefore  entitled  to 
writ  of  attachment. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  1914  the  Malin-Tates  Company,  a  corporation,  commenced 
an  action  in  the  justice  of  the  peace  court  at  Billings,  agaiust 
Frank  C.  Andrews,  to  recover  $210  represented  by  certain 
promissory  notes.  A  writ  of  attachment  was  issued  and  prop- 
erty belonging  to  defendant  seized.  Upon  motion  of  defendant 
the  oourt  discharged  the  attachment,  and  this  proceeding  was 
thereupon  instituted  by  the  plaintiff  to  secure  a  review  of  the 
order.  Upon  consideration  of  the  record  duly  certified  to  it, 
the  district  court  annulled  the  order  discharging  the  attachment, 
and  from  that  judgment  this  appeal  is  prosecuted. 

1.  It  is  insisted  that  the  affidavit  for  the  writ  of  review  fails 
[1]  to  state  facts  sufficient  to  show  that  the  justice  of  the 
peace  acted  without  or  in  excess  of  jurisdiction.  The  affidavit 
recites  the  history  of  the  case  in  the  justice's  court,  and  by 
reference  contains  copies  of  all  the  records  before  that  court 
on  the  motion  to  discharge.  We  agree  with  counsel  for  appel- 
lant that  in  order  to  secure  a  writ  of  review,  the  affidavit  must 
set  forth  the  facts  which  show  that  the  inferior  court  acted 
without  or  in  excess  of  jurisdiction,  and  that  the  mere  recital 
that  he  did  so  act  is  not  sufficient.  But  if  the  affidavit,  with 
the  records  incorporated  in  it,  disclose  the  want  of  jurisdiction, 
it  is  sufficient,  and  the  formal  conclusion  pleaded  cannot  de- 
tract from  such  sufficiency. 

The  affidavit  in  question  discloses  that  the  motion  to  discharge 
wag  determined  upon  the  pleadings  then  before  the  court,  the 
affidavit  and  undertaking  on  attachment,  and  the  notes  sued 
npon.  These  several  notes  are  identical  in  form,  five  of  them 
for  $25  each,  and  one  for  $85.  Each  of  the  $25  notes  con- 
tains this  provision:  ''This  note  is  given  as  the  purchase  prico 
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for  one  Stndebaker  milk  wagon,  and  it  is  hereby  expressly 
agreed  and  understood  that  the  title  to  said  property  shall  be 
and  remain  in  Malin-Yates  Co.  until  payment  of  said  purchase 
price  is  made  in  full."  The  other  note  is  the  same,  except  that 
the  property  is  described  as  "one  2*4"  Studebaker  Moline 
wagon  complete.  Each  note  provides  also  that  the  payee  may 
take  possession  of  the  property  in  case  of  the  maker's  default. 
There  is  not  any  contention  made  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  or  that  the 
affidavit  or  undertaking  is  not  sufficient  in  form.  The  affidavit 
contains  the  statement  that  the  payment  of  the  debt  sued  upon 
''is  not  secured  by  any  mortgage  or  lien  upon  real  or  personal 
property  or  any  pledge  of  personal  property."  It  is  earnestly 
insisted,  however,  that  upon  the  presentation  of  the  notes  in 
[2]  court  it  was  made  to  appear  to  the  justice  of  the  i)eace  that 
the  debt  was  secured;  that  the  allegation  in  the  affidavit  to  the 
contrary  was  untrue,  and  therefore  the  case  was  not  such  a  one 
ea  would  justify  the  issuance  of  the  writ.  The  attachment  we 
are  considering  is  a  provisional  remedy  available  in  civil  actions 
upon  contracts,  express  or  implied,  for  the  direct  payment, of 
money,  provided  only  that:  "The  contract  is  not  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  any  pledge 
of  personal  property."  (Rev.  Codes,  sec.  6656.)  Any  other 
kind  or  class  of  security  is  not  inhibited  (4  Cyc.  452),  and  there- 
fore, to  sustain  the  justice  of  the  peace  in  discharging  the  at- 
tachment, it  is  not  enough  for  appellant  to  show  that  the  claim 
sued  upon  was  secured,  but  he  must  sustain  the  burden  of  show- 
ing that  it  was  secured  by  a  mortgage  or  lien  upon  real  or  per- 
sonal property  or  a  pledge  of  personal  property. 

The  transaction  evidenced  by  these  notes  is  frequently  des- 
ignated a  conditional  sale.  The  appellation  is  a  misnomer,  but 
[3]  the  error  has  become  so  firmly  fixed  in  our  legal  nomen- 
clature that  its  use  is  now  sanctioned  by  the  courts  and  exer- 
cised by  the  text-writers.  In  reality  the  transaction  amounts 
only  to  an  executory  agreement  of  sale  accompanied  by  the  de- 
livery of  possession  to  the  intending  purchaser,  to  be  held  by 
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him  pending  payment  of  the  purchase  price,  the  title  remaining 
in  the  prospective  vendor  until  that  precedent  condition  has 
been  met.  (1  Mechem  on  Sales,  sec.  563;  Rev.  Codes,  sec.  5082.) 
That  the  agreement  does  not  evidence  a  sale  of  any  character 
is  demonstrated  by  a  reference  to  our  statutory  definition  of 
that  term  contained  in  section  5079,  Revised  Codes.  The  re- 
lationship of  the  parties  to  the  subject  matter  of  such  a  con- 
tract is  the  determining  factor,  and  the  question  thus  pre- 
sented ought  to  be  deemed  solved  by  the  numerous  decisions  of 
this  court  construing  similar  agreements.  It  is  settled  beyond 
dispute  in  this  state  that  under  such  a  contract  as  is  evidenced 
by  these  notes,  the  prospective  purchaser  does  not  acquire  any 
title  to  the  property,  but  that  the  intending  vendor  retains  title 
until  payment  has  been  made,  and  that  he  may  maintain  claim 
and  delivery  to  recover  the  property  upon  condition  broken, 
even  as  against  an  innocent  third  party.  {Heinbockle  v.  Zwg- 
haum,  5  Mont.  344,  51  Am.  Rep.  59,  5  Pac.  897 ;  Stiver  Bow  M, 
A  M.  Co,  V.  Lowry,  6  Mont.  288,  12  Pac.  652 ;  Miles  v.  Edsall, 
7  Mbnt.  185,  14  Pac.  701 ;  Ooodkind  v.  Gilliam,  1&  Mont.  385, 
48  Pac.  548 ;  Sanford  v.  Gates,  Townsend  dk  Co,,  21  Mont.  277, 
53  Pac.  749;  Bennett  Bros.  Co.  v.  Fitchett,  24  Mont.  457,  62 
Pac.  780;  Madison  R.  Livestock  Co.  v.  Osier,  39  Mont.  244,  133 
Am.  St.  Rep.  558,  102  Pac.  325.)  The  recent  recording  stat- 
ute protects  the  innocent  third  party,  but  does  not  aflfect  the 
parties  to  the  original  transaction  in  their  dealings  inter  sese. 
In  the  last  case  cited  above,  we  held  further  that,  notwithstand- 
ing the  intending  vendor  retains  title,  he  may  maintain  an  ac- 
tion on  the  contract  for  the  purchase  price. 

With  these  principles  settled,  the  question  presented  upon  this 
appeal  is  not  difficult  of  solution.  The  Malin-Tates  Company 
did  not  have  a  mortgage  upon  real  or  personal  property  or  a 
pledge  of  personal  property  to  secure  its  claim  against  Andrews 
(Bev.  Codes,  sees.  5731,  5774),  and  neither  did  the  transaction 
constitute  it  a  lienor  (Bennett  Bros.  Co.  v.  Fitchett,  above).  So 
far,  then,  as  this  record  discloses,  its  cause  of  action  was  one 
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of  the  character  designated  by  section  6656  above,  in  which 
an  attachment  might  properly  issue. 

2.  It  is  urged  that  the  writ  of  review  cannot  be  made  to  serve 
the  purpose  of  a  writ  of  error,  and  in  this  we  also  ag^ee  with 
appellant.  If  the  justice  of  the  peace  had  jurisdiction  to  dis- 
[4]  charge  the  writ  of  attachment,  an  error  of  judgment,  or 
an  error  in  the  exercise  of  discretion,  could  not  be  corrected 
upon  certiorari.  But  the  jurisdiction  thus  comprehended  com- 
prises more  than  jurisdiction  of  the  parties  and  subject  matter ; 
it  includes  as  well  the  power  or  authority  to  make  the  particu- 
lar order  in  controversy.  (State  v.  District  Court,  35  Mont. 
321,  89  Pac.  63;  In  re  Mettler,  50  Mont.  299,  146  Pac.  747.) 
Section  6683,  Revised  Codes,  made  applicable  to  the  practice  in 
justices'  courts,  requires  the  attachment  to  be  discharged  if  it 
appears  that  the  writ  was  improperly  or  irregularly  issued. 
This  statute  considers  two  classes  of  cases,  one  in  which  an  at- 
tachment has  been  issued  in  an  action  which  does  not  fall  within 
the  class  of  actions  mentioned  in  section  6656,  and  the  other, 
one  in  which  the  writ  has  been  issued  in  a  proper  action,  but  in 
which  the  proceedings  to  secure  it  have  been  irregular.  We 
have  determined  that  the  action  commenced  in  the  justice  of 
the  peace  court  belongs  to  the  class  in  which  the  writ  may  issue, 
and  since  there  was  not  any  attack  made  upon  the  regularity 
of  the  proceedings  to  obtain  it,  the  justice's  court  did  not  have 
before  it  anything  to  move  it  to  order  the  writ  discharged.  It 
had  no  authority,  and  therefore  no  jurisdiction,  to  make  the 
particular  order  discharging  the  attachment,  and  such  order 
was  subject  to  correction  upon  certiorari  proceedings.  (Rev. 
Codes,  sec.  7209.) 

The  order  discharging  the  attachment  was  made  on  April  17, 
1914.  The  proceeding  for  the  writ  of  review  was  not  insti- 
tuted until  April  28,  1914,  but  there  is  nothing  before  us  to 
indicate  that  any  rights  of  third  persons  intervened.  If  they 
did  not,  complaint  cannot  be  made  of  that  feature  of  the  judg- 
ment which  directed  the  attachment  to  be  reinstated  and  stand 
unimpaired.    If  the  rights  of  third  parties  are  prejudiced  by 
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this  judgment,  they  are  not  involved  in  this  litigation,  and  can- 
not be  considered  until  they  are  made  to  appear  in  an  appro- 
priate manner. 
The  judgment  is  afiSirmed. 

Affirmed. 

Mb.  Chief  Jushgob  Brantly  and  Mr.  Justice  Sanneb  con- 
cur. 


HENNELL,  Appellant,  v.  WELLS,   Sheriff,  Respondent, 

(No.    3,539.) 
(Submitted  May  13,  1915.    Decided  June  21,  1915.) 

[149  Pae.  954.] 

Exemptions — Statutes — Liberal  Construction — Who  may  Claim 
Exemption — Abandoned  Wife — ''Head  of  Family.'^ 


Exemption    Statutes — Liberal    Construction. 

1.  Under  the  rule  that  exemption  laws  must  be  liberally  construed, 
courts  do  not  regard  them  as  conferring  a  personal  right  upon  the 
debtor,  but  as  declaring  a  family  right  which  may  be  asserted  not 
only  by  a  husband  as  the  head  of  the  family,  but  by  the  wife  or  any 
other  person  upon  whom,  for  the  tifne  being,  the  care  of  the  family  has 
been  cast. 

Same— Abandoned  Wife  may  Claim  Exemption — "Head  of  Family." 

2.  A  wife  who  has  been  abandoned  and  who  continues  thereafter  to 
farm  a  homestead  theretofore  occupied  by  her  husband,  to  maintain 
herself  and  infant  children  making  use  of  farming  implements,  etc., 
for  that  purpose,  could  rightfully  claim  for  herself  exemption  of  such 
property  from  'execution  under  a  judgment  against  the  husband,  the 
term  "head  of  a  family"  as  used  in  section  68^25,  Bevised  Codes,  of  the 
exemption  statute,  including  an  abandoned  wife. 

[As  to  head  of  family,  who  is  and  what  constitutes  a  family,  see 
notes  in  61  Am.  Dec.  586;  70  Am.  St.  Bep.  107.  Ai  to  what  constitutes 
"famOy,"  see  note  in  4  L.  B.  A.  (n.  s.)  365.] 

Appeal  from  District  Court,  Cutter  County;  C.  C.  Hurley, 
Judge. 

Action  by  Eetella  Mennell  against  H.  R.  Wells,  as  sheriff  of 
Custer  County.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 
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Cause  submitted  on  briefs  of  counsel. 

Mr,  Sharpless  Walker  and  Mr.  Edgar  B.  MerrUl,  for  Appd- 
lant. 

It  is  a  rule  of  statutory  construction  recognized  in  practically 
every  jurisdiction  that  exemption  statutes  will  be  liberally  con- 
strued. (18  Cyc.  1380,  1381;  Ferguson  v.  Speith,  13  Mont 
487,  40  Am.  St.  Rep.  459,  34  Pac.  1020.)  It  is  also  a  general 
rule  of  construction  that  in  construing  statutes  the  court  will 
ascertain  the  intention  of  the  legislative  assembly  and  the  ob- 
ject of  the  statute.  (Equitable  Life  Assur,  Co.  v.  Qoode,  101 
Iowa,  160,  63  Am.  St.  Rep.  378,  35  L.  R.  A.  690,  70  N.  W.  113 ; 
Daniels  v.  Andes  Ins.  Co.,  2  Mont.  78.)  And  this  rule  of  con- 
struction holds,  even  though  the  result  seems  to  be  contrary  to 
the  strict  letter  of  the  statute.  (Wilkinson  v.  Leland,  27  U.  S. 
(2  Pet.)  627,  7  L.  Ed.  542;  People  v.  Lacombe,  99  N.  T.  43,  1 
N.  E.  599;  Whitney  v.  Whitney,  14  Mass.  88;  Territory  v.  Clark, 
2  Okl.  82,  35  Pac.  882;  Enckvng  v.  Simnums,  28  Wis.  272.)  Ex- 
emption statutes  must  be  regarded  as  being  for  the  benefit  of 
the  family,  for  otherwise  they  would  not  by  their  express  terms 
deny  their  benefits  to  unmarried  persons  not  the  heads  of  a 
family.  They  embody  the  public  policy  of  the  state,  and  are 
for  the  beneficent  purpose  of  preserving  a  dependent  family 
from  privation  and  want.  (First  International  Bank  v.  Lee,  25 
N.  D.  197,  141  N.  W.  716.) 

If  plaintiff's  husband  had  not  absconded  and  abandoned  her 
and  their  children,  he  could  have  claimed  the  personal  property 
in  question  as  exempt.  We  contend  that  the  plaintiff,  his  wife, 
should  have  the  same  rights  of  exemption  that  he  might  have 
claimed  had  he  not  absconded.  (Linander  v.  Longstaff,  7  S.  D. 
157,  63  N.  W.  775.)  In  the  case  just  mentioned,  the  wife  was 
permitted  to  claim  her  own  property.  In  Noyes  v.  Belding,  5 
S.  D.  603,  59  N.  W.  1069,  the  facts  were  similar  to  those  in 
Linander  v.  Longstaff,  but  the  wife,  as  the  head  of  the  family, 
was  allowed  to  claim  exemptions  out  of  her  husband's  property 
owned  by  him  in  partnership  with  another.     (See,  also,  Fr^^ 
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ling  V.  Bres7iaJian,  61  Mich.  540,  1  Am.  St.  Rep.  617,  28  N.  W. 
531 ;  Ecker  v.  Lindskog,  12  S.  D.  428,  48  L.  R.  A.  155,  81  N.  W. 
905 ;  Frazier  v.  Syas,  10  Neb.  115,  35  Am.  Rep.  466,  4  N.  W. 
934;  State  v.  Wilson,  31  Neb.  462,  48  N.  W.  147;  Paul  Schminke 
Co.  y.  Eolden,  86  Neb.  303, 125  N.  W.  511.)  Other  courts  reach 
the  same  conclusion  as  do  the  cases  examined  above,  but  proceed 
upon  the  theory  that  the  wife  or  dependent  children  in  cases 
of  this  kind  may  make  the  claim  as  representatives  of  the  hus- 
band, and  the  presumption  is  indulged  in  that  the  husband's 
absence  is  temporary  and  that  he  will  return.  {White  v. 
Swann,  68  Ark.  102,  82  Am.  St.  Rep.  282,  56  S.  W.  635.), 

Messrs,  Farr  &  Herrick,  for  Respondent. 

Exemptions  are  creatures  of  statute  and  exceptions  to  the 
general  rule.  {Estate  of  Brown,  123  Cal.  399,  69  Am.  St.  Rep. 
74,  55  Pac.  1055.)  It  is  well  recognized  that*  exemption  is  a 
personal  privilege  which  may  be  claimed  or  waived.  {Keybers 
V.  McComber,  67  Cal.  395,  7  Pac.  838.)  An  examination  of  the 
cases  cited  by  the  appellant  disclose  that  they  are  all  based  upon 
entirely  different  and  ooncededly  more  liberal  statutory  provi- 
sions than  our  own.  The  states  from  which  appellant  has  cited 
decisions  are,  we  believe,  all  based  upon  statutes  specifically 
allowing  to  the  wife  the  right  to  claim  the  exemption  where  the 
husband  has  absconded  and  abandoned  her.  It  is  true  of  Il- 
linois (Berry  v.  Hanks,  28  111.  App.  51) ,  Iowa  (Malvin  v.  Chris- 
ioph,  54  Iowa,  562,  7  N.  W.  6),  Missouri  (State  v.  DUl,  60  Mo. 
433),  and  many  other  states,  but  our  statute  does  not  give  any 
such  right.  Its  language  is  plain  that  ^' there  shall  be  exempt 
of  aU  judgment  debtors  who  are  married,  or  who  are  heads  of 
families,  the  following  property."  We  have  not  found  any  case 
allowing  to  the  wife  the  right  to  claim  her  husband's  exemptions 
for  any  cause  unless  the  right  is  expressly  given  by  statute. 
Our  exemption  statute  is  in  very  many  respects  similar  to  that 
of  California  (sec.  690,  Cal.  Code  Civ.  Proc),  and,  we  assume 
was  largely  based  upon  the  California  statute,  and  we  cannot 
fi^d  any  California  cases  where  the  right  of  exemption  of  the 
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husband  is  extended  to  the  wife  in  a  case  like  the  one  at  bar,  or 
at  all. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 

the  court. 

Claim  and  delivery  to  recover  possession  of  personal  prop- 
erty consisting  of  horses,  farming  implements,  etc.,  and  for 
damages,  for  its  detention.  Prior  to  October  9,  1912,  plaintiff 
and  her  husband,  George  D.  Mennell,  had  been  residing  upon 
and  farming  a  homestead  in  Custer  county.  They  have  two 
minor  children  of  tender  years.  On  the  date  mentioned,  George 
D.  Mennell  abandoned  his  family,  his  whereabouts  being  there- 
after unknown.  The  plaintiff  continued  to  occupy  the  home- 
stead and  to  farm  it  for  the  maintenance  of  herself  and  chil- 
dren, malting  use  of  the  property  in  controversy  herein  for 
that  purpose,  having  no  other  means  of  support.  On  Novem- 
l)er  12,  1912,  Ben  Levalley,  the  sheriff  of  Custer  county,  took 
possession  of  the  property  under  attachment  issued  in  an  action 
brought  by  one  Van  Coil  against  George  D.  Mennell  in  the 
district  court  of  that  county.  On  January  6,  1913,  the  defend- 
ant, as  successor  of  Levalley,  received  from  him  the  property 
and,  when  the  present  action  was  brought,  was  holding  it  for 
the  satisfaction  of  any  judgment  Van  Coil  might  recover.  On 
January  21,  1913,  the  plaintiff  made  demand  of  the  defendant 
that  he  restore  to  her  the  possession  of  the  property,  claiming 
that,  as  she  is  the  head  of  the  family,  she  is  entitled  to  hold  it 
free  from  attachment  or  execution  against  her  huisband.  Upon 
his  refusal  to  comply  with  her  demand,  she  brought  this  action. 
To  the  complaint  alleging  substantially  the  foregoing  facts  the 
court  sustained  a  general  demurrer,  and,  upon  plaintiff's  de- 
clining to  amend,  rendered  judgment  for  the  defendant.  Plain- 
tiff has  appealed. 

While  there  are  some  allegations  found  in  the  complaint  to 
the  effect  that  the  plaintiff  is  the  owner  of  the  property  in  con- 
[1, 2]  troversy,  when  the  pleading  is  read  as  a  whole  it  is  ap- 
parent that  she  founds  her  right  to  recover  upon  the  assump- 
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tion  that  the  ahandomnent  by  her  husband  cast  upon  her  all 
the  duties  and  obligations  of  the  head  of  the  family,  with  the 
result  that  she  is  clothed,  for  the  time  being,  with  the  right 
possessed  by  him  in  this  behalf.  In  any  event,  counsel  hare 
submitted  the  single  question  whether  a  wife,  situated  as  is  the 
plaintiff  in  this  case,  may  claim  for  herself  and  children  the 
benefit  of  the  statutory  exemptions  which  the  husband  might 
claim  if  he  were  present. 
Sections  6824  and  6825  of  the  Bevised  Codes  declare: 

**6824.  The  following  property  is  exempt  from  execution, 
except  as  herein  otherwise  provided:  In  all  cases  all  wearing 
apparel  of  the  judgment  debtor  and  family;  also  all  chairs, 
tables,  desks,  and  books  to  the  value  of  two  hundred  dollars; 
and  also  all  necessary  household,  table  and  kitchen  furniture 
of  the  judgment  debtor,  including  one  sewing-machine,  stoves, 
stove-pipes  and  stove  furniture,  heating  apparatus,  beds,  bed- 
ding and  bedsteads,  and  provisions  and  fuel  provided  for  in- 
dividual or  family  use  sufficient  for  three  months,  and  also  one 
horse,  saddle  and  bridle,  two  cows  and  their  calves,  four  hogs 
and  fifty  domestic  fowls,  and  feed  for  such  animals  for  three 
months,  one  clock  and  all  family  pictures.  An  unmarried 
person  who  is  not  the  head  of  a  family,  is  not  entitled  to  any 
of  the  exemptions  herein  mentioned,  except  that  of  the  wear- 
ing apparel  of  the  judgment  debtor." 

"6825.  In  addition  to  the  property  mentioned  in  the  pre- 
ceding section,  there  shall  be  exempt  to  all  judgment  debtors 
iirho  are  married,  or  who  are  heads  of  families,  the  following 
property:  1.  To  a  farmer:  Farming  utensils  or  implements  of 
husbandry,  not  exceeding  in  value  six  hundred  dollars ;  also,  two 
oxen,  or  two  horses  or  mules,  and  their  harness,  one  cart  or 
^agon,  set  of  sleds,  and  food  for  such  oxen,  horses,  cows  or 
moles  for  three  months ;  also,  all  seed,  grain  or  vegetables  actu- 
ally provided,  or  on  hand,  for  the  purpose  of  planting  or  sow- 
ing the  following  spring,  not  exceeding  in  value  the  sum  of 
two  hundred  dollars." 

Mont.  Vol.  61—10 
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These  provisions  were  enacted  by  the  legislature  in  obedience 
to  the  injunction  of  the  Constitution:  ''The  legislative  assem- 
bly shall  enact  liberal  homestead  and  exemption  laws."  (Const. 
Art.  XIX,  sec.  4.)  By  a  general  consensus  of  opinion,  the 
courts  hold  that  such  laws  have  for  their  purpose  the  mainte- 
nance and  protection  of  the  family  and  that  they  are  subject 
to  the  rule  of  liberal  construction,  to  the  end  that  this  purpose 
may  be  fully  effected;  and  though  the  particular  statute  under 
consideration,  as  is  the  case  liere,  makes  the  exemptions  in  favor 
of  the  judgment  debtor  eo  nonUne,  the  courts  do  not  regard  them 
as  conferring  a  personal  right  upon  the  debtor,  but  rather  as 
declaring  a  family  right  which  may  be  asserted  effectively  by 
the  wife  or  any  other  person  upon  whom,  for  the  time,  the  care 
of  the  family  has  been  cast.  On  this  subject,  Mir.  Freeman,  in 
his  work  on  Executions,  aptly  says:  ''Husbands  there  have 
been,  and  may  again  be,  who  are  inattentive  to  their  wives  and 
children,  or  who  willfully  inflict  upon  them  misery  and  want. 
The  family  of  such  a  man,  more  than  of  any  other,  is  within 
the  spirit  and  the  necessities  of  exemption  laws;  and  it  is  a 
strange  and  perverse  interpretation  of  these  laws  which  denies 
their  benefit,  even  temporarily,  to  a  family  whose  head  is  for 
the  moment  absent  from  them,  or  who,  though  not  absent,  is 
indifferent  to  their  fate."  In  full  accord  with  the  view  thus 
expressed,  the  courts  construe  the  local  statutes  without  regard 
to  the  particular  terms  employed  to  maintain  the  integrity  of 
the  family. 

In  Ohio  a  statute  which  exempted  to  the  head  of  a  fmnily, 
not  the  owner  of  a  homestead,  personal  property  not  exceeding 
$500  in  value,  in  addition  to  other  chattel  exemptions,  to  be 
selected  by  him,  his  agent,  or  attorney,  at  any  time  before  the 
sale,  was  held  to  enable  the  wife  to  assert  the  claim  when  the 
husband  failed  to  do  so.  In  an  action  brought  by  the  wife  and 
husband  to  recover  damages  for  the  refusal  of  a  constable  to 
release  property  as  exempt,  on  demand  of  the  wife,  the  court 
construed  the  statute  as  enacted  to  protexst  the  family,  and  hdd 
that  the  wife  might  make  the  demand  for  herself  and  for  the 
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children  as  their  natural  guardian.     {Begem  v.  Zeeb,  28  Ohio 
St.  483.)     So  in  Arkansas,  the  court,  emphasizing  the  idea  that 
the  purpose  of  the  statute  is  the  preservation  and  protection  of 
the  family,  permitted  the  minor    children   of    an    absconding 
debtor  to  make  effective  claim  for  the  exemptions  through  their 
grandfather  as  next  friend,  he  having  assumed  the  care  of  them 
after  the  desertion  of  them  by  the  father.     {White  v.  Swarm, 
68  Ark.  102,  82  Am.  St.  Eep.  282,  56  S.  W.  635.)     After  stat- 
ing that  the  absent  father  had  left  the  property  in  the  posses- 
sion of  the  children  ostensibly  for  their  benefit,  the  court  said : 
"Under  these  circumstances,  with  nothing  to  show  to  the  con- 
trary, we  think  it  should  be  presumed  that  the  debtor  consented 
to  this  action  taken  for  the  benefit  of  himself  and  children 
by  one  who  had  rightfully  assumed  control  of  them  in  his  ab- 
sence.     To  hold  otherwise  would  be  to  say  that,  if  the  abscond- 
ing debtor  had  left  a  wife  or  an  adult  son  or  daughter,  the  law 
would  allow  the  exemption  to  be  claimed,  but  would  refuse  its 
protection  when  the  deserted  family  consisted  only  of  the  young 
and  helpless.    Such  a  construction  of  the  statute  would  overlook 
entirely  the  main  purpose  of  the  exemption  law ;  for,  although 
the  exemption  is  allowed  the  debtor,  it  is  given  to  him  in  part 
at  least  for  the  prbtection  of  his  family,  who  need  it  all  the 
more  when  deserted  by  him  during  early  infancy." 

In  Frazier  v.  Syas,  10  Neb.  115,  35  Am.  Rep.  466,  4  N.  W. 
934,  the  supreme  court  of  Nebraska  held  that  a  wife  abandoned 
by  her  husband,  and  continuing  to  reside  in  the  state,  became 
the  head  of  the  family  for  the  time,  and  was  entitled  to  the 
exemptions  made  to  a  head  of  a  family  residing  in  the  state, 
saying:  *'The  law  is  for  the  benefit  of  the  family  of  the  debtor, 
and  its  benefits  may  be  claimed  by  the  actual  head  of  such 
family  then  residing  in  the  state,  although  the  husband  may 
have  absconded."  The  following  authorities  are  directly  in 
point  to  the  same  effect:  lAncmder  v.  Lojigstaff,  7  S.  D.  157,  63 
S.  W.  775;  FreehUng  v.  Bresmlum,  61  Mich.  540,  1  Am.  St. 
Rep.  617,  28  N.  W.  531;  First  International  Bank  v.  Lee,  25 
N.  D.  197,  141  N.  W.  716;  McCarthy's  Appeal,  68  Pa.  217; 
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MeitzUr's  Appeal,  73  Pa.  368 ;  State  ex  rel.  ScovUle  v.  WUson, 
31  Neb.  462,  48  N.  W.  147 ;  Waples  on  Homesteads,  p.  877 ;  18 
Cyc.  1399. 

It  is  true  the  husband  is  ordinarily  the  head  of  the  family 
and  has  the  right  to  select  the  home.  (Rev.  Codes,  sec.  3652.) 
The  expression  **head  of  the  family,"  as  defined  in  the  title  of 
the  Revised  Codes  relating  to  homesteads,  cleariy  includes  the 
abandoned  wife,  because  it  includes,  besides  the  husband,  every 
person  occupying  property  to  which  the  homestead  right  at- 
taches who  has  the  care  of  dependents  residing  with  him  thereon. 
(Rev.  Codes,  sec.  4718.)  So,  also,  when  the  husband  becomes 
unable  to  support  himself,  the  duty  of  support  devolves  upon 
the  wife  (sec.  3726),  and  when  the  husband  fails  to  select  a 
homestead,  the  wife  may  select  it  (sec.  4719).  The  husband 
cannot  abandon  his  homestead  merely  by  the  desertion  of  his 
wife  and  family.  {Waiterson  v.  Bonner  Co,,  19  Mont.  554,  61 
Am.  St.  Rep.  527,  48  Pac.  1108.)  The  same  rule  must  of  neces- 
sity apply  to  the  exemptions  of  personal  property. 

If  the  allegations  of  her  complaint  are  established  by  the 
evidence,  plaintiff  has  a  clear  right  to  recover.  The  court  was 
therefore  in  error  in  holding  it  insufficient.  The  judgment  is 
reversed,  with  directions  to  overrule  the  demurrer. 

Reversed  and  renuinded. 

Mb.  Justice  Sanneb  and  Mr.  Justice  Holloway  concur. 
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NBWMAN,  Appellant,  v.  DUNLEAVT  bt  al.,  Bespondemtts. 

(No.  3,^34.) 
(SQbmitted  May  13,  1915.    Decided  June  21,  1916.) 

[149  Pac.  970.] 

Real  Estate  Brokers — Bight  to  Commission — Agency — Bevoca- 
tion — Statute  of  Frauds — Burden  of  Proof  ^Evidence, 

Beal  Estate  Brokers — ^Action  for  Commission — Agency — Revocation. 

1.  Where,  in  an  action  to  recover  a  five  per  cent  commission  on  the 
nle  price  of  real  estate  under  a  contract  of  indefinite  duration,  plain- 
tilTs  agency  was  not  coupled  with  an  interest  and  he  had  not  pro- 
cured a  purchaser  ready,  able  and  willing  to  buy,  and  his  efforts  to 
that  end  were  not  approaching  success,  the  agency  was  revocable  at  the 
will  of  the  principal. 

[As  to  revocation  of  power  of  attorney,  see  note  in  110  Am.  St.  Rep. 
855.  As  to  when  commissions  are  earned,  see  notes  in  28  Am.  St.  Rep. 
546;  139  Am.  St.  Sep.  225.] 

Same — Statute  of  Frauds — ^Burden  of  Proof. 

2.  Plaintiff  in  an  action  to  recover  a  broker's  commission  for  pro- 
curing a  purchaser  for  real  property  has  the  burden  of  showing  such 
a  contract  as  would  be  valid  under  the  statute  of  frauds  (Rev.  Codes, 
section  5017),  providing  that  an  agreement  authorizing  an  agent  to 
sell  real  estate  for  a  conunission  mu^  be  in  writing. 

[As  to  validity  of  statute  requiring  contract  providing  for  commission 
for  sale  of  realty  to  be  in  writing,  see  notes  in  Ann.  Cas.  1913C,  727; 
33  L.  R.  A.  (n.  s.)  973.  As  to  right  of  real  estate  broker  to  recover 
commissions  under  oral  contract  of  employment  where  statute  requires 
written  contract,  see  notes  in  Ann.  Cas.  1915 A,  1133 ;  9  L.  R.  A.  (n.  s.) 
933.] 

Same — Evidence — ^Inadmissibility. 

3.  In  the  above  action,  evidence  as  to  time  and  money  expended  in 
finding  a  purchaser  ready,  willing  and  able  to  buy  was  irrelevant,  where 
plaintiff  failed  to  show  that,  when  his  agency  v^as  revoked,  he  had 
practically  completed  a  sale,  or  that  his  efforts  to  do  so  were  approach- 
ing success. 

Appeal  from  District  Court,  Broadwater  County;  John  A. 
Matthews,  Judge. 

Action  by  C.  C.  Newman  against  John  Dunleavy  and  An- 
thony Dunleavy,  copartners  doing  business  as  Dunleavy  Bros. 
From  a  judgment  for  defendants,  plaintiff  appeals.    Affirmed. 

Messrs.  Oalen  £  Mettler,  for  Appellant,  submitted  a  brief; 
Mr.  Frank  W.  Mettler  argued  the  cause  orally. 

Although  the  owner  reserves  the  right  to  sell  the  property 
himself,  the  mere  fact  that  he  has  given  a  prospective  purchaser 
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an  option  on  the  property,  subject  to  revocation  by  eitber  party 
at  any  time,  does  not  relieve  him  of  liability  for  a  commission, 
if  the  broker  has  found  a  customer  ready,  able  asd  willing  to 
buy  on  the  owner's  terms.  {York  v.  Nash,  42  Or.  321,  71  Pac. 
59.)  If  the  broker  furnishes  a  purchaser,  the  owner  is  liable  for 
a  commission,  even  though  he  refuses  or  fails  to  make  the  sale,  or 
places  himself  in  a  position  where  he  cannot  do  so.  {Carlin  v. 
Lifur,  2  Cal.  App.  590,  84  Pac.  292.)  A  broker  is  entitled  to  his 
commission  when  he  has  produced  a  purchaser  upon  the  terms 
stated  in  the  contract  of  employment  within  the  time  limited. 
(Leventriti  v.  Cowell,  21  Cal.  App.  597, 132  Pac.  627 ;  Ovllahan 
V.  Baldvrin,  100  Cal.  648,  35  Pac.  310;  Shober  v.  Blackford,  46 
Mont.  194,  127  Pac.  329 ;  ChUds  v.  Piomey,  17  Mont.  502,  43 
Pac.  714;  Laux  v.  Hogl,  45  Mont.  445,  123  Pac.  949.)  There 
is  also  presented  the  question  of  whether  the  purported  notice 
by  defendants  to  plaintiff  was  reasonable  and  whether  it  was 
given  in  good  faith,  and  these  are  questions  for  the  jury.  (19 
Cyc.  192,  note  97;  Gross  on  Real  Estate  Brokers,  sees.  83-85.) 
The  question  of  good  faith  in  the  giving  of  such  notice  is  cer- 
tainly affected  by  testimony  showing  the  continued  dealings  and 
negotiations  of  the  respective  parties,  the  same  after  the  giving 
of  such  notice  as  before. 

In  an  action  by  a  broker  for  compensation,  any  competent 
evidence  is  admissible  in  behalf  of  plaintiff  or  defendant,  as 
the  case  may  be,  which  tends  to  prove  or  disprove  plaintiff's 
employment.     (19  Cyc.  282,  note  57.) 

The  fact  that  defendants  continued  to  recognize  plaintiff  as 
their  agent  after  the  alleged  revocation  of  authority  was  com- 
petent evidence.  {Shober  y.  Blackford,  46  Mont.  194,  211,  127 
Pac.  329.) 

Mr,  Odell  W.  McCoimell,  for  Respondents,  submitted  a  brief 
and  argued  the  cause  orally. 

A  recovery  cannot  be  had  for  a  commission  upon  the  sale  of 
real  estate  where  the  agent  or  broker  did  not  have  a  written 
contract.     Section  5017  of  the  Revised  Codes  is  plain  and  ex- 
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plicit.  (See  MarshaU  v.  Trerise,  33  Mont.  28,  81  Pac.  400; 
King  v.  Benson,  22  Mont.  256,  56  Pac.  280 ;  Laux  v.  Hogl,  45 
Mont.  445,  123  Pac.  949.)  The  burden  is  on  the  plaintiff,  in  an 
action  for  the  breach  of  a  contract  or  to  recover  commissions 
in  a  case  of  this  kind,  to  establish  by  «  preponderance  of  the 
evidence  that  a  valid  contract  under  the  statute  was  entered  into 
between  the  parties.  {Brophy  v.  Idaho  Produce  etc.  Co.,  31 
Mont.  279,  78  Pac.  493.) 

A  contract  for  the  sale  of  land  must  be  in  writing  and  describe 
tibe  lands  sold.  Where  there  is  no  description  of  the  land,  it  is 
not  sufficient  under  the  statute.  (29  Am.  &  Eng.  Ency.  Law, 
848,  866 ;  Ferguson  v.  Staver,  33  Pa.  St.  411 ;  Eollis  v.  Burgess, 
37  Kan.  487,  15  Pac.  536 ;  Taylor  v.  AUen,  40  ]VCnn.  433,  42 
N.  W.  292 ;  Blair  v.  Snodgrass,  33  Tenn.  1 ;  Hudson  v.  King,  49 
Tenn.  560;  Wood  v.  Orr,  30  Pitts.  Leg.  J.  416;  Parish  v.  Koond, 
1  Pars.  Eq.  Cas.  78;  Whel<m  v.  Svilimn,  102  Mass.  204;  Al- 
pena Lumber  Co.  v.  Fletcher,  48  Mich.  555,  12  N.  W.  849;  Weil 
T.  WiUard,  55  MO.  App.  376.) 

The  alleged  option  is  not  signed  by  the  parties  to  be  charged. 
It  is  not  signed  by  John  Dunleavy  and  Anthony  Dunleavy,  but 
is  signed  by  Dunleavy  Brothers.  The  real  option,  if  such  it 
can  be  considered,  is  not  signed  by  anyone,  but  only  has  the 
initials  *'D.  B."  appended  thereto.  *'To  make  a  contract  for 
the  sale  of  real  estate  valid,  it  must  be  in  writing  and  signed  by 
all  the  owners,  or  by  some  person  lawfully  authorized  to  sign 
their  name."  (Frazer  v.  Ford,  39  Tenn.  464;  ATiderson  v. 
Harold,  10  Ohio,  399;  Neu^y  v.  Rogers,  40  Ind.  9.)  No  price 
18  mentioned  in  the  alleged  option.  The  note  or  memorandum 
must  furnish  evidence  of  price,  and  the  failure  to  mention  the 
price  for  the  lands  in  the  memorandum  makes  the  instrument 
void  under  the  statute  of  frauds.  (29  Am.  &  Eng.  Ency.  Law, 
868;  Ide  V.  Stcmton,  15  Vt.  685,  40  Am.  Dec.  698;  Phelps  r. 
Stilling,  60  N.  H.  505.) 

ME.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  instituted  to  recover  $2,250,  alleged  to  be 
due  as  broker's  commission  for  procuring  a  purchaser  for  real 
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and  personal  property  wliieh  defendants  owned  and  desired  to 
sell.  The  complaint  counts  upon  a  written  contract  of  employ- 
ment dated  September  25,  1911,  and  alleges  that  on  or  about 
May  20,  1912,  plaintiff  procured  a  prospective  purchaser  who 
was  ready,  able  and  willing  to  buy  the  property  at  the  agreed 
price  and  upon  defendants'  terms.  The  answer  is  substantially 
a  general  denial  and  an  affirmative  plea  that  defendants  gave 
the  plaintiff  an  option  to  purchase  their  property  within  a  lim- 
ited time;  that  he  failed  to  purchase  or  procure  a  purchaser 
within  the  time  allowed  in  the  option;  and  that,  when  he  did 
furnish  a  prospective  buyer,  the  option  had  expired,  and  plain- 
tiff was  not  then  in  the  employ  of  defendants  in  any  capacity 
whatever.  There  was  not  any  reply,  and,  upon  the  trial  of  the 
issues  thus  framed,  a  nonsuit  was  granted.  From  a  judgment 
rendered  and  entered  in  favor  of  defendants,  plaintiff  has  ap- 
pealed. 

1.  To  establish  the  contract  sued  upon,  plaintiff  introduced 
in  evidence  certain  correspondence  as  follows: 

(a)  A  letter  of  June  19,  1911,  inquiring  of  defendants  the 
terms  upon  which  they  would  sell  their  property. 

(b)  A  letter  of  June  26  from  defendants,  in  which  they  stated 
their  terms  as  $50,000,  one-half  cash  and  the  balance  in  ten 
years. 

(c)  A  letter  by  plaintiff  to  defendants,  dated  June  27,  1911, 
in  which  it  was  made  to  appear  that  plaintiff  was  seeking  the 
property  for  another  and  not  for  himself,  and  that  an  option 
was  not  desired  at  that  time. 

(d)  A  letter  dated  September  25,  1911,  as  follows: 

'*Mr.  Newman,  Helena — 

"Dear  Sir:  This  is  a  good  time  to  get  a  buyer  for  the  rancL 
There  may  be  some  one  at  the  fair. 

**DuNLEAVY  Bros. 

"P..S.    If  you  make  the  deal  you  get  five  per  cent. 

There  was  also  introduced  as  part  of  plaintiff's  cross-exami- 
nation: 
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(e)  A  letter  received  by  plaintiff  from  defendants  in  due 
course  of  mail,  as  follows: 

*' Helena,  Montana,  October  26,  1911. 
**C.  C.  Newman,  Helena,  Montana — 

"Dear  Sir:  This  is  to  notify  you  that  your  option  to  sell  my 
rancli  and  property  will  expire  on  Wednesday,  the  first  day  of 
November,  1911,  at  twelve  o'clock  noon,  and  unless  you  furnish 
a  purchaser  for  the  same  and  the  deal  is  closed  before  that 
date,  you  will  receive  no  commission  from  me  on  the  sale. 

**  Yours  truly, 

"Dunleavy  Bros/' 

(f)  A  letter  dated  December  21,  1911,  and  received  by  the 
plaintiff  in  due  course  of  mail,  as  follows: 

C.  C.  Newman,  Helena,  Montana — 
Dear  Sir :  I  sold  to-day,  seventy-five  head  of  my  cattle.  In 
reference  to  the  sale  of  the  balance  of  my  cattle  and  the  sale  of 
my  lands,  I  would  state  that  they  are  still  for  sale,  and  the  first 
purchaser  who  comes  and  pays  my  price  will  be  the  first  one 
served.  My  property  is  for  sale,  but  I  will  not  tie  it  up  by  any 
contract  giving  an  exclusive  right  to  sell  or  buy. 

"Yours  truly, 

"Dunleavy  Bros.'' 

(g)  A  proposed  option  prepared  by  the  plaintiff,  but  which 
defendants  refused  to  sign. 

(h)  A  proposed  option  prepared  by  defendants,  dated  May 
24,  1912,  which  plaintiff  refused  to  sign,  or  at  least  which  was 
not  signed  by  any  one  of  these  parties. 

(i)  A  letter  received  by  plaintiff  from  defendants  on  May 
28,  1912,  dated  the  same  day,  as  follows : 
Mr.  C.  C.  Newman,  Helena,  Montana — 
Dear  Sir:  As  you  failed  to  pay  the  $2,000  yesterday,  upon 
the  ranch  deal  we  had,  you  are  hereby  notified  that  all  pending 
negotiations  are  at  an  end,  and  you  wiU  please  return  me  the 
abstract  of  the  property  furnished  you. 

"Yours  truly, 

"DuNLBAVY  Brothers. 


€1 
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''Mr.  C.  C.  Newman:  Betnm  abstract  to  Mr.  McConnell  office. 

"YoTirs  truly, 

"DXJNIiBAVY.'' 

On  redirect  examination  the  plaintiff  offered  in  evidence: 

(j)  An  answer  to  defendants'  letter  of  September  25, 1911. 

(k)  An  answer  to  their  letter  of  October  26,  1911. 

(1)  An  answer  to  their  letter  of  May  28,  1912. 

The  deposition  of  John  B.  King  was  read  to  the  jury,  to  the 
effect  that  on  the  last  day  of  May,  or  the  first  day  of  June,  1912, 
he  went  to  the  Dunleavy  ranch  with  plaintiff,  saw  the  real  prop- 
erty and  a  portion  of  the  personal  property,  and  then  and  there 
expressed  his  willingness  to  make  the  purchase  upon  defendants' 
terms.  The  oral  testimony  of  plaintiff  details  his  efforts  to  in- 
terest prospective  purchasers  in  defendants'  property  and  his 
final  success  with  the  v^itness  King.  He  offered  also  to  show 
that  defendants  knew  of  his  efforts  and  acquiesced  therein ;  that 
when  they  wrote  the  letter  of  October  26,  1911,  they  also  knew 
that  plaintiff  had  then  expended  considerable  time  and  money 
in  his  work;  and  finally  that  he  did  not  consent  to  the  with- 
drawal of  his  authority.  The  answer  to  defendants'  letter  of 
September  25,  1911,  and  his  offered  oral  testimony  above,  were 
excluded.  The  foregoing  fairly  epitomizes  the  record  before 
us. 

It  is  insisted  that  the  evidence  produced  in  the  trial  court 
[1]  establishes  an  offer  by  defendants  of  five  per  cent  commis- 
sion on  the  sale  price  of  their  property  for  a  purchaser  produced 
by  plaintiff  who  was  ready,  able  and  willing  to  buy,  an  accept- 
ance of  that  offer  by  plaintiff,  and  the  production  on  his  part 
of  a  purchaser  who  met  the  conditions  imposed  in  the  offer. 
For  the  purpose  of  this  argument,  we  may  concede  that  appel- 
lant's premises  above  are  established;  but,  even  so,  the  conclu- 
sion that  he  thereby  made  out  a  prima  facie  case  does  not  fol- 
low. He  concedes  in  his  testimony  that,  whatever  the  character 
of  his  employment,  he  did  not  have  any  exclusive  agency  for 
the  sale  of  defendants'  property.  If  the  letter  of  September 
25,  1911,  read  in  connection  with  the  negotiations  which  pre- 
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ceded  it,  and  plaintiff's  acceptance  of  the  offer,  eonstituted  a 
contract  of  employment,  it  was  one  of  indefinite  duration. 
Plaintiff's  agency  was  not  coupled  with  an  interest  in  the  sub- 
ject matter,  and,  when  the  letter  of  October  26,  1911,  was  re- 
ceived by  him,  he  had  not  found  a  purchaser  ready,  able  and 
willing  to  buy,  and  his  efforts  to  that  end  were  not  approaching 
success.  Indeed,  he  does  not  claim  that  he  found  such  pur- 
chaser until  the  last  of  May  or  first  of  June  of  the  following 
year.  The  record  negatives  the  idea  that  on  November  1,  1911, 
he  had  Mr.  King  under  consideration  as  a  prospective  pur- 
chaser. Under  these  circumstances  the  agency  was  revocable 
at  the  will  of  the  principal,  whether  the  agent  consented  or  not. 
(Sec.  5460,  Rev.  Codes.) 

In  Lcmx  v.  Hogl,  45  Mont.  445,  123  Pac.  949,  on  rehearing, 
we  said:  "As  between  the  principal  and  agent,  the  authority 
of  the  agent  may  be  revoked  at  any  time.  The  relation  of 
principal  and  agent  is  a  personal  one ;  and,  if  the  principal  does 
not  care  longer  to  repose  trust  in  the  agent,  the  law  will  not 
compel  him  to  do  so."  It  was  competent  for  the  defendants 
to  prescribe  a  limit  upon  the  time  during  which  plaintiff's  em- 
ployment might  continue,  and,  upon  his  failure  to  meet  the  re- 
quirements thus  imposed,  his  agency  terminated  automatically 
at  noon  on  November  1,  1911.  The  record  is  barren  of  any- 
thing to  indicate  recall  of  the  revocation.  The  letter  of  Decem- 
ber 21, 1911,  informed  the  plaintiff  of  a  sale  of  a  portion  of  the 
personal  property,  and  that  the  land  and  remaining  stock  were 
still  for  sale,  but  to  the  first  purchaser  who  appeared,  willing 
to  pay  the  price.  The  attempt  by  plaintiff  later  to  secure  an 
option,  and  the  failure  upon  the  part  of  himself  and  the  defend- 
ants to  agree  upon  terms,  indicate  further  that  no  contract  re- 
lationship then  existed  between  them.  But,  even  if  there  was 
a  reoognition  of  some  sort  of  authority  in  plaintiff,  it  was  dis- 
tinctly repudiated  and  withdrawn  by  the  letter  of  May  28,  1912. 
This  letter  was  received  by  plaintiff  on  the  same  day  and  be- 
fore Mr.  King  had  examined  the  property. 
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In  our  judgment,  however,  all  of  the  negotiatiouB  subsequent 
to  November  1,  1911,  are  immaterial  to  a  decision  of  the  ques- 
[2]  tion  before  us.  Our  statute  of  frauds  provides,  among 
other  things:  **The  following  contracts  are  invalid,  unless  the 
same,  or  some  note  or  memorandum  thereof,  be  in  writing  and 
subscribed  by  the  party  to  be  charged,  or  his  agent:  •  •  • 
6.  An  agreement  authorizing  or  employing  an  agent  or  broker 
to  purchase  or  sell  real  estate  for  compensation,  or  a  commis- 
sion/' (Rev.  Codes,  sec.  5017.)  Plaintiff  relied  upon  the  let- 
ter of  September  25,  1911,  and  the  correspondence  which 
preceded  it,  to  constitute  his  contract  of  employment.  He 
does  not  contend  that  any  other  agreement  in  writing  was  ever 
in  force  between  him  and  the  defendants;  and  since  that  con- 
tract was  revoked  on  November  1,  1911,  any  understanding 
which  he  may  have  had  with  defendants  thereafter  would  not 
furnish  a  basis  for  the  present  action.  Plaintiff  had  to  assume 
the  burden  of  showing  that,  at  the  time  he  produced  a  pur- 
chaser ready,  able  and  willing  to  buy  upon  defendants'  terms, 
there  was  then  an  existing  contract  of  employment  between 
himself  and  the  defendants,  such  as  would  be  valid  under  the 
statute  of  frauds  above.  (Brophy  v.  Idaho  Produce  &  P.  Co., 
31  Mont.  279,  78  Pac.  493.)  This  he  failed  to  do,  and  the  non- 
suit followed  as  of  course. 

In  excluding  plaintiff's  reply  to  defendants'  letter  of  Sep- 
tember 25,  1911,  and  the  offered  oral  evidence  as  to  the  time 
and  money  expended  in  the  pursuit  of  his  employment  the  trial 
court  did  not  err.  The  offered  letter  does  not  contain  an  ac- 
ceptance of  defendants'  offer;  but,  even  if  it  did,  its  exclusion 
would  only  amount  to  error  without  prejudice.  Plaintiff  did 
accept  the  offer,  and  his  acceptance  was  known  to,  and  acqui- 
esced in  by,  defendants,  who  treated  him  aa  their  agent  in 
their  letter  of  October  26  following.  The  offered  evidence  of 
[3]  time  spent  and  money  expended  could  only  become  ma- 
terial in  connection  with  proof  that,  at  the  time  of  the  revoca- 
tion of  his  authority,  plaintiff  had  practically  completed  a  sale 
of  the  property,  or  his  efforts  toward  a  sale  were  approaching 
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success.  {Laux  v.  Hogl,  above,  on  rehearing.)  In  the  absence 
of  this  supplementary  proof,  the  offered  evidence  was  irrelevant. 
The  plaintiff  does  not  seek  recovery  for  time  spent  or  money 
expended,  but  only  for  the  five  per  cent  commission  specified 
in  the  letter  of  September  25,  1911. 

Counsel  for  respondents  insists  that  the  evidence  is  insufficient 
to  establish  a  valid  contract  existing  between  these  parties  at 
any  time,  or  that  the  witness  King  was  financially  able  to  pur- 
chase the  property.  "Whether  the  letter  of  September  25  and 
the  correspondence  which  preceded  it  sufficiently  identify  the 
property  is.  a  question  which  would  deserve  more  serious  con- 
sideration if  it  was  necessarily  involved.  But  we  have  assumed, 
without  deciding,  that  the  relationship  of  principal  and  agent 
was  established,  and  that  King  was  shown  to  be  financially  able 
to  complete  the  purchase.  It  is  upon  this  assumption  that  we 
base  our  conclusion  that  no  error  was  committed  by  the  trial 
oonrt. 

The  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mr.  Justice  Sanneb  con- 
cur. 


STATE,  Respondent,  v.  KABBI,  Appellant. 

(No.a,536.) 
(Submitted  May  14,  1915.    Decided  June  24,  1915.) 

[149  Pac.  956.] 

Criminal  Law  —  Larceny  iy  Bailee  —  Loan  for  Exchange-^ 
Grand  and  Petit  Larceny — Instructions. 

Lareenj  by  Bailee — ^What  does  not  Constitute. 

1.  Where  K.  obtained  a  check  from  B.  under  an  a^eement  that  he 
iPonld  use  the  proceeds  in  his  own  business  for  cashing  miners'  pay 
cheeks  and  repay  the  amount  on  a  certain  day,  the  transaction  amounted 
to  a  loan  for  exchange,  as  defined  by  section  5201,  Reviser!  Codes,  title 
to  the  money  being  transferred  to  the  borrower,  the  loan  to  be  repaid  at 
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Bome  ifuture  time.  His  appropriation  of  it,  tlierefore,  to  a  vse  other 
than  that  for  which  it  was  advanced  did  not  render  him  liable  to  a 
prosecution  for  larceny  as  bailee  under  subdivifflAn  2  of'  section  8642, 
which  makes  title  to  the  subject  of  the  larceny  In  the  person  who  has 
entrusted  its  custody  or  control  to  the  defendant,  a  prerequisite  to  the 
crime. 

[As  to  larceny  of  money  borrowed,  see  note  in  46  Am.  Bep.  183.] 

Grand  and  Petit  Larceny — Instructions. 

2.  Where  defendant  is  charged  with  grand  larceny,  the  value  of  the 
property  alleged  to  have  been  taken  being  admittedly  in  excess  of  $50, 
instructions  as  to  petit  larceny  should  not  be  submitted. 

Appeal  from  District  Court,  Silver  Bow  County;  MicJiaei  Don- 
Ian,  Judge. 

OsKAB  Kabbi  was  convicted  of  grand  larceny  as  bailee,  and 
appeals  from  the  judgment  of  conviction  and  an  order  deny- 
ing bim  a  new  triaL    Eeversed  and  remanded,  with  directions. 

Messrs.  Binnard  &  Rodger,  for  Appellant,  submitted  a  brief; 
Mr.  Jos.  Binnard  argued  the  cause  orally. 

The  transaction  between  defendant  and  Browne  &  Flannigan 
was  not  a  bailment,  but  more  in  the  nature  of  the  loan  of 
money  to  be  used  by  the  borrower,  and  repaid  to  the  lender  in 
other  money  equivalent  in  kind  and  amount.  We  find  discussed 
in  the  American  and  English  Encyclopedia  of  Law,  second 
edition,  736,  the  relation  known  to  the  Roman  law  as  mutuum, 
which  closely  resembles  the  transaction  in  the  case  at  bar.  By 
mutuum  is  understood  the  lending  of  money,  wine,  com  and 
other  things  tbat  may  be  valued  by  number,  weight  or  meas- 
ure, and  are  to  be  restored  only  in  equal  value  or  quantity. 
(Jones  on  Bailments,  sec.  74;  Story  on  Bailments,  sec.  47.) 
**If  a  person  leaves  money  with  another,  with  the  understand- 
ing not  that  the  same  identical  money  is  to  be  returned,  but 
only  a  like  amount,  and  the  money  is  lost  without  fault  of  the 
receiver,  as  the  transaction  is  not  a  bailment  but  creates  the 
relation  of  lender  and  borrower,  the  depositary  is  liable." 
(3  Rul.  Cas.  Law,  sec.  5,  pp.  74,  75 ;  Coldwell  v.  Hall,  60  Miss.  330, 
44  Am.  Rep.  410;  Chase  v.  Washburn,  1  Ohio  St.  244,  59  Am. 
Dec.  623;  Caldwell  v.  Hall,  60  Miss.  330,  44  Am.  Rep.  410;  CaH- 
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yon  V.  Fitzhenry,  2  Ariz.  226,  15  Pac.  273 ;  Kellogg  v.  State, 
26  Ohio  St.  15;  Krame  v.  Commonwealth,  93  Pa.  St.  418,  39 
Am.  Rep.  762.) 

No  appearance  on  behalf  of  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

On  November  1,  1913,  the  defendant  waa  charged  by  infor- 
mation in  the  district  court  of  Silver  Bow  county  with  grand 
larceny  as  bailee.  A  trial  upon  his  plea  of  not  guilty  resulted 
in  his  conviction  of  petit  larceny  and  his  sentence  to  a  term  of 
six  months  in  the  county  jail.  He  has  appealed  from  the 
judgment  and  an  order  denying  his  motion  for  a  new  trial. 

The  charging  part  of  the  information  is  as  follows:  "That 
at  the  county  of  Silver  Bow,  state  of  Montana,  on  or  about  the 
9th  day  of  July,  A.  D.  1913,  and  before  the  filing  of  this  in- 
formation, tlie  said  defendant  then  and  there  having  in  his  pos- 
session, custody,  and  control,  as  bailee  of  Browne  &  Flannigan 
Company,  a  corporation,  certain  personal  property,  to-wit, 
money,  in  amount  and  of  the  value  of  $1,000,  lawful  money  of 
the  United  States  of  America,  did  willfully,  unlawfully,  know- 
ingly, fraudulently,  intentionally,  and  feloniously  appropriate 
said  money  to  his  own  use,  with  intent  in  him  (the  said  defend- 
ant) then  and  there  to  deprive  and  defraud  the  true  owner, 
the  said  Browne  &  Flannigan,  a  corporation,  of  its  said  prop- 
erty, and  of  the  use  and  benefit  thereof,  and  to  appropriate  the 
same  to  his  (the  said  defendant's)  own  use." 

Several  contentions  are  made  in  defendant's  behalf,  among 
them  that  the  verdict  is  contrary  to  the  evidence.  We  shall 
notice  this  contention  only,  for  the  record  discloses  a  state  of 
facts  upon  which  a  conviction  of  either  grand  or  petit  larceny 
cannot  be  sustained.  There  is  no  material  conflict  in  the  evi- 
dence. The  testimony  of  the  state's  witnesses  tends  to  show 
[1]  the  following:  Prior  to  July  9,  1913,  the  defendant  had 
been  conducting  a  saloon  in  Butte.  He  had  been  purchasing 
goods  to  keep  up  his  stock,  from  various  wholesale  dealers  do- 
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ing  business  in  Butte,  among  ofhers  the  Stromberg-MuUins 
Company;  purchases  from  it  being  made  through  one  Palmer, 
the  company's  solicitor.  Having  left  the  employment  of  this 
company  and  entered  that  of  Browne  &  Flannigan  Company, 
another  wholesale  dealer,  Palmer  sought  to  induce  the  defend- 
ant to  make  his  purchases  exclusively  from  it.  This  the  defend- 
ant finally  agreed  to  do.  On  the  date  mentioned,  the  defendant, 
in  company  with  Palmer,  went  to  the  business  place  of  Browne 
&  Flannigan  Company,  and  there  met  J.  P.  Browne,  who  was 
in  charge  for  the  company.  After  some  conversation  touch- 
ing his  financial  responsibility,  he  made  a  purchase  of  goods 
to  the  amount  of  several  hundred  dollars.  He  represented  to 
Browne  that,  if  he  could  secure  the  sum  of  $1,000  to  use  on 
pay  days  for  the  purpose  of  cashing  miners'  pay  checks,  he 
would  be  able  to  attract  customers  and  largely  increase  his 
sales;  it  being  the  custom  of  many  of  the  miners  to  get  their 
pay  checks  cashed  at  places  where  they  dealt.  The  miners 
were  paid  on  any  day  of  the  month  from  the  9th  to  the  15th, 
inclusive,  according  to  the  rule  which  prevailed  at  the  particu- 
lar mine  where  one  happened  to  be  employed.  The  result  of 
the  negotiations  was  that  Browne  gave  the  defendant  a  check 
of  the  company  for  $1,000,  upon  the  agreement  and  understand- 
ing that  he  was  to  use  the  proceeds  exclusively  for  the  purpose 
of  cashing  checks,  and  to  repay  the  amount  on  the  15th.  He 
failed  to  make  repayment.  Thereupon  Browne  procured  his 
arrest  and  prosecution  for  larceny  of  the  amount  so  advanced 
to  him.  The  defendant  testified  that  the  money  was  advanced, 
not  to  enable  him  to  cash  checks,  but  to  discharge  accounts  due 
to  other  dealers,  so  that  they  would  not  press  him  for  payment 
or  resort  to  legal  proceedings  to  enforce  payment;  he  being 
indebted  at  the  time  to  the  amount  of  $3,000.  He  further 
testified  that  it  was  the  understanding  that  he  was  thereafter 
to  purchase  from  Browne  &  Flannigan  Company  exclusively, 
and  that  additional  advancements  were  to  be  made  to  hiTn  to  en- 
able him  to  discharge  all  of  his  indebtedness  to  others,  thus 
constituting  Browne  &  Flannigan  Company  his  sole  creditor. 
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Whether  the  advancement  was  made  for  the  one  purpose  or  the 
other  is  not  material. 

The  court  adopted  the  theory  that  if  the  story  of  the  trans- 
action, as  narrated  by  the  state's  witnesses,  was  true,  the  de- 
fendant became  the  bailee  of  Browne  &  Plannigan  Company 
and  was  guilty  of  larceny;  but  that  otherwise  the  transaction 
was  a  loan  and  the  defendant  was  entitled  to  acquittal.  That 
this  theory  is  erroneous  is  clear,  when  we  note  the  legal  dis- 
tinction between  a  bailment  created  by  the  mere  loan  of  a 
thing  to  be  returned,  and  a  loan  for  exchange.  A  bailment  of 
this  class  is  the  holding  of  possession  by  one  person  of  personal 
property  for  a  temporary  purpose,  subordinate  to  the  title  of 
another,  who,  as  between  the  parties,  has  the  right  of  possession 
when  the  purpose  of  the  bailment  has  been  accomplished. 
(4  M.  A.  L.,  p.  71.)  By  accepting  the  property,  the  bailee  does 
not  acquire  title,  but  acknowledges  the  bailor's  title,  and  as- 
sumes, with  reference  to  the  subject  of  the  bailment,  a  position 
of  trust  and  confidence,  and  this  relation  continues  until  the 
thing  loaned  is  returned  to  the  bailor  or  has  been  lawfully 
accounted  for.  (Pulliami  v.  Burlingwme,  81  Mo.  Ill,  51  Am. 
Rep.  229.)  The  bailee  has  a  special  property  in  the  thing  as 
against  strangers,  but  as  against  the  bailor  no  right,  except 
such  as  he  has  acquired  under  the  terms  of  the  contract,  and, 
when  the  purpose  of  the  bailment  has  been  served,  this  right 
ceases,  and  he  is  bound  to  return  the  thing  to  the  bailor.  A 
loan  for  exchange  is  defined  by  the  statute  as  a  '*  contract  by 
which  one  delivers  personal  property  to  another,  and  the  latter 
agrees  to  return  to  the  lender  a  similar  thing  at  a  future  time, 
without  reward  for  its  use."  (Rev.  Codes,  sec.  5201.)  "By 
a  loan  for  exchange,  the  title  to  the  thing  lent  is  transferred 
to  the  borrower,  and  he  must  bear  all  its  expenses,  and  is  entitled 
to  all  its  increase."  (Section  5203.)  The  subject  of  the  loan 
thus  becomes  the  property  of  the  borrower,  and  he  assumes, 
under  the  contract,  not  a  position  of  trust  and  confidence  with 
rdation  to  the  thing  borrowed,  but  merely  the  obligation  to  re- 
pay the  lender  in  kind  at  the  time  fixed  by  the  contract    The 
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transaction  is  what  was  known  in  the  Boman  law  as  a  muiuum, 
and  is  regarded  in  our  law  as  of  the  nature  of  a  sale,  because 
the  effect  of  it  is  to  transfer  the  title  when  the  subject  of  the 
loan  is  a  chattel  and  to  create  the  relation  of  debtor  and  credi- 
tor. When  money  is  involved,  the  transaction  is  closely  analo- 
gous to  a  deposit  for  exchange,  as  defined  in  section  5138,  Re- 
vised Codes.  (Story  on  Bailments,  sees.  283,  439;  3  Am.  &  Eng. 
Ency.  Law,  736 ;  3  Rul.  Oas.  Law,  pp.  74,  75 ;  Caldwell  v.  HaU, 
60  Miss.  330,  44  Am.  Rep.  410;  Chase  v.  Washburn,  1  Ohio  St. 
244,  59  Am.  Dec.  623;  Loiter gwn  v.  Stewart,  55  111.  44;  Wright 
V.  Paine,  62  Ala.  340,  34  Am.  Rep.  24.) 

The  obligation  assumed  by  defendant  to  Browne  &  Flannigan 
Company  was  therefore  not  that  of  a  bailee  but  of  a  mere 
debtor.  That  he  accepted  the  check  with  the  understanding 
that  its  proceeds  were  to  be  devoted  to  one  purpose,  and  then 
devoted  them  to  a  different  purpose,  thus  violating  faith  to  the 
company,  is  not  of  importance  in  determining  the  question 
whether  he  became  criminally  liable.  The  title  to  the  money 
having  passed  to  him,  his  appropriation  of  it  to  a  use,  other 
than  that  for  which  it  was  advanced,  did  not  amount  to  a  con- 
version of  it,  without  which  he  eould  not  commit  larceny  under 
the  statute.  (Rev.  Codes,  sec.  8642.)  For  under  the  second 
subdivision  of  this  section,  under  which  the  charge  in  this  case 
was  preferred,  title  to  the  subject  of  the  larceny  must  be 
vested  in  a  person  who,  for  the  time  being,  has  intrusted  its 
custody  or  control  to  the  person  who  is  charged  with  having 
misappropriated  it.  However  reprehensible,  therefore,  the  con- 
duct of  the  defendant  may  have  been,  he  was  not  guilty  of  lar- 
ceny.   The  trial  court  should  have  directed  his  acquittaL 

It  may  be  remarked  that,  xmder  the  facts  disclosed  in  this 
[2]  case,  the  submission  to  the  jury  of  instructions  under 
which  they  were  authorized  to  find  defendant  guilty  of  petit 
larceny  was  wholly  indefensible.  Upon  the  assumption  that  he 
might  have  been  found  guilty  of  grand  larceny,  there  was  no 
evidence  in  the  case  to  justify  the  jury  in  even  considering 
whether  he  was  guilty  of  petit  larceny.    Instructions  as  to  the 
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lower  grade  of  the  crime  should  not  be  submitted  in  any  case 
in  which  the  charge  is  grand  larceny,  when  the  value  of  the 
property  alleged  to  have  been  taken  admittedly  is  in  excess  of 
$50. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded to  the  district  court,  with  directions  to  discharge  the 
defendant. 

Reversed  and  remanded,. 

Mb.  Justice  Sanneb  and  Mb.  Justice  Hollowat  concur. 


JOYCE,  Respondent,  v.  McDONALD  bt  al.,  Dependants; 
MORRIS  et  Aii.,  Defendants  and  Appellants. 

(No.  3,538.) 
(Submitted  May  15,  1915.    Decided  June  24,  1915.) 

[149  Pae.  953.] 

Water  Rights  —  Judgment  —  Failure  to  Enter  —  Dismissal  — 
Appeal  and  Error — Orders  After  Judgment — Record  on  Ap- 
peal— Findings. 

Appeal  and  Error — Orders  After  Judgment. 

1.  An  order  made  after  final  judgment  is  onlj  reyiewable  as  roeli. 

Same — ^Bill  of  Exceptions — Authentication. 

2.  A  bill  of  exceptions  on  motion  for  new  trial  not  authenticated  in 
any  way  cannot  be  considered  on  appeal. 

Same— Record  on  Appeal — Equity  Gaaes — Presentation  of  Evidence. 

3.  In  proceedings  of  an  equitable  nature  the  appellant  must  present 
all  the  evidence  involving  controverted  questions  of  fact  in  the  exact 
words  of  the  witnesses,  not  in  narrative  form. 

Same — Findings — Bequests — Exceptions. 

4.  In  a  cause  tried  without  a  jury,  the  district  court  cannot  be  pnt 
in  error  for  failure  to  make  findings  not  requested,  nor  for  defective 
findings  not  specifically  excepted  to. 

Water  Bights — Judgments — Failure  to  Enter — ^Dismissal — ^When  Improper. 

5.  Where  all  the  parties  to  a  water  right  suit  were  equally  neglectful 
in  failing  to  ha^e  judgment  entered  for  about  eight  years  after  ren- 
dition thereof,  the  trial  court  properly  denied  a  motion  to  dismiss, 
inasmuch  as  by  dismissal  the  respective  rights  of  the  parties  settled 
in  said  judgment  would  have  been  left  unsettled  and  the  controversy 
renewed,  contrary  to  the  design  of  subdivision  6^  of  section  6714, 
Revised  Codes,  under  which  an  action  may  be  dismissed  when  a  party 
entitled  to  judgment  omits  to  have  the  same  entered  within  six  months. 
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Appeal  from  District  Court,  Missoula  County;  John  E.  Pat- 
terson, Judge. 

Suit  by  Patrick  Joyce  against  George  McDonald  and  others. 
From  a  decree  for  plaintiff,  defendants  David  Morris  and  C. 
B.  Gilbert  appealed.    AflSrmed. 

Mr.  Elmer  E.  Hershey,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  Albert  Besancon,  for  Respondents  George  and  Walter 
McDonald,  submitted  a  brief  and  argued  the  cause  orally. 

Mr.  Henry  C.  Stiff,  for  Respondent  Patrick  Joyce,  submitted 
a  brief. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court 

This  is  a  suit  to  have  determined  and  fixed  by  decree  the  re- 
spective rights  of  the  parties  to  the  waters  of  Union  creek, 
Missoula  county.  It  is  before  us  on  appeal  by  two  of  the  de- 
fendants, who  seek  to  have  reviewed  the  action  of  the  district 
court  in  making  certain  findings  of  fact  to  their  prejudice,  in 
omitting  to  make  a  certain  finding  to  the  interest  of  defendant 
David  Morris,  and  in  denying  their  motion  to  dismiss  the  pro- 
ceedings. 

The  record  as  presented  to  us  is  in  a  remarkable  state.  It 
consists  of:  (1)  Forty-eight  pages  of  judgment-roll,  included 
in  which  is  a  bill  of  exceptions  on  appellants'  motion  to  dis- 
miss the  action ;  (2)  one  hundred  and  forty  pages  of  a  so-called 
**bill  of  exceptions  on  motion  to  substitute  testimony  by  ques- 
tions and  answers,  instead  of  narrative  form,  in  the  bill  of  ex- 
ceptions heretofore  settled  and  allowed";  (3)  two  hundred 
pages  of  matter  entitled  **Bill  of  Exceptions  on  Motion  for  a 
New  Trial,"  which  abruptly  ends  with  the  legend  ** Witness 
excused,"  without  any  notation  of  service,  settlement  or  filing; 
(4)  twenty-five  pages  of  a  **bill  of  exceptions  on  motion  for  a 
new  trial"  which  appears  to  have  been  served,  settled  and 
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filed.  Copies  of  the  formal  papers  then  follow,  and  at  the 
close  of  the  whole  is  the  clerk's  certificate,  which  does  not  men- 
tion, identify  or  in  any  way  explain  the  presence  of  that  por- 
tion of  the  record  referred  to  as  No.  3  above.  It  is  entirely 
[1,2]  obvious  that  the  portions  of  the  transcript  numbered 
2  and  3,  above,  have  no  place  in  the  record,  and  must  be  ig- 
nored— ^the  former  because  it  relates  to  an  order  after  judg- 
ment which  is  not  reviewable  on  either  of  these  appeals;  the 
latter  because  it  is  not  authenticated  in  any  way. 

The  attack  upon  the  findings  made  and  omitted  is  based  up- 
on evidentiary  grounds  alone,  and  the  only  portion  of  the  rec- 
ord pertinent  to  this  is  the  bill  of  exceptions  on  motion  for  new 
trial  as  settled  by  the  trial  judge.  It  is  a  brief  narrative  of 
that  part  of  the  evidence  relating  to  the  claims  of  defendants, 
and  contains  just  enough  to  demonstrate  the  futility  of  any 
attempt  by  this  court  to  determine  the  rights  of  all  the  parties 
or  to  place  itself  as  nearly  as  possible  in  the  position  of  the 
trial  judge,  who  saw  the  witnesses  and  heard  them  testify.  In 
[3]  proceedings  of  an  equitable  nature  appellant  must  present 
all  the  evidence  involving  controverted  questions  of  fact  in 
the  exact  words  of  the  witnesses,  or  suffer  a  refusal  on  our  part 
to  consider  such  questions.  (Rule  YII,  subd.  3  (44  Mont,  xxx, 
123  Pac.  xi) ;  Oilmore  v.  Ostronkh,  48  Mont.  305,  137  Pac.  378 ; 
Koopntan  v.  Mansolf,  51  Mont.  48,  149  Pac.  491.)  This  cause, 
[4]  moreover,  was  tried  to  the  court  sitting  without  a  jury,  and 
in  such  a  case  the  trial  court  cannot  be  put  in  error  for  failure 
to  make  findings  not  requested  (Rev.  CJodes,  sec.  6766),  nor  for 
defective  findings  not  specially  excepted  to  (Rev.  Codes,  sec. 
6767).  The  record  nowhere  discloses  any  request  for  findings, 
nor  any  exceptions  to  those  which  were  filed. 

It  thus  results  that  the  only  question  before  us  is  whether 
[6]  error  was  committed  in  denying  the  motion  to  dismiss. 
This  motion  was  based  upon  the  failure  of  respondents  to  have 
judgment  entered  on  the  findings  within  six  months  after  they 
were  rendered;  and  the  situation  disclosed  by  the  record  is, 
we  hope,  extraordinary.    The   complaint  was  filed  in  June, 
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1905,  and  the  answers,  not  all  of  which  were  filed  until  1908, 
asserted  afSrmative  rights,  and  demanded  that  the  court  fix 
and  determine  such  rights.  Trial  was  had  in  December,  1908, 
before  Hon.  F.  C.  "Webster,  then  judge,  and  the  cause  was 
taken  under  advisement.  No  findings  were  filed  until  January 
4,  1913,  the  eve  of  Judge  Webster's  departure  from  the  bench, 
and  no  minute  entry  of  their  rendition  was  made.  On  July 
8,  1913,  the  present  appellants  filed  their  motion  to  dismiss, 
which  motion  was  met  by  a  formal  resistance  and  cross-motions 
for  judgment,  supported  by  aflSdavits  to  the  effect  that  no  no- 
tice of  the  findings  was  given  to  respondents  or  their  counsel,  nor 
had  their  counsel  any  knowledge  or  information  of  the  fact  that 
findings  had  been  made,  until  the  service  of  the  motion  to  dis- 
miss. Appellants  invoke  subdivision  6,  section  6714,  Revised 
Codes,  which  respondents  assert  cannot  be  applied  under  the 
decision  in  BvZe  v.  Butori,  49  Mont.  342,  141  Pac.  672,  because 
they  have  shown  themselves  guiltless  of  neglect.  No  such 
special  conditions  are  presented  here  as  were  made  to  appear 
in  the  Butori  Case  and  we  do  not  think  the  showing  here  made 
is  suflSeient  to  absolve  the  respondents.  Indeed,  we  question 
whether  any  showing  could  be  made  sufficient  to  explain  or 
excuse  the  apparent  indifference  to  the  fate  of  this  litigation 
on  the  part  of  every  actor  in  it,  extending  over  a  period  of  ap- 
proximately eight  years.  If  the  cause  or  the  position  of  the 
parties  were  different  from  what  it  is,  we  should  unhesitatingly 
order  a  dismissal.  But  suits  of  this  sort  are  sui  generis;  all 
the  parties  to  this  one  sought  affirmative  relief,  and  all  were 
found  entitled  to  such  relief,  the  appellants  being  awarded 
rights  of  the  dates,  if  not  to  the  extent,  asserted  in  their  an- 
swer. They  were  therefore  no  less  ''entitled  to  judgment" 
than  the  respondents;  they  were  equally  neglectful  in  failing 
to  have  it  entered,  and  they  are  not  in  position  to  claim  the 
benefit  of  the  statute.  The  purpose  of  the  statute  is  to  put  a 
speedy  end  to  litigation,  and  that  purpose  could  not  be  more 
emphatically  disserved  in  this  case  than  by  its  dismissal,  leaving 
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the  respective  rights  of  the  parties  niusettled,  and  opening  the 
door  to  a  renewal  of  this  controversy ,  now  too  long  protracted. 
The  judgment  and  order  appealed  from  are  afiSrmed. 

Affirmed. 

Mr.  Chiep  Justice  Brantlt  and  Mr.  Justice  Holloway  con- 
cur. 

Rehearing  denied  October  7,  1915. 


GREAT  NORTHERN  RY.  CO.,  Respondent,  v.  BENJAMIN 
EP  al..  Defendants;  GILB3ERS0N,  Appellant. 

(No.  3;535.) 
(Submitted  May  14,  1^15     Decided  June  24,  1915.) 

[149  Pac.  968.] 

New  Trial — Misconduct  of  Jury — Quotient  Verdicts — Appeal 
and  Error — Presumptions — Eminent  Domain — Award — Ap- 
peat — Judgment. 

Appeal  and  Error — Defective  BiD  of  Exceptions — Effect. 

1.  A  bin  of  exceptions  is  not  entitled  to  consideration,  as  a  matter 
of  right,  'where  some  of  a  number  of  proposed  amendments  thereto 
were  allowed  but  the  bill  as  amended  was  never  engrossed,  thus  ren- 
dering it  impossible  to  determine  what  should  be  included  therein. 

Trial — Quotient  Verdicts — ^When  Objectionable — ^When  not. 

2.  A  verdict  arrived  at  by  agreeing  in  advance  that  the  quotient 
obtained  bj  dividing  bj  twelve  the  total  of  the  amounts  representing 
the  divergent  views  of  the  jurors  as  to  the  award  to  be  made,  should 
be  the  amount  of  it,  is  condemned  bj  subdivision  2  of  section  6794, 
Bevised  Codes;  where,  however,  the  result  thus  obtained  is  to  serve 
the  means  of  ascertaining  the  average,  or  as  a  basis  for  further  con- 
sideration, the  verdict  is  not  open  to  the  objection  that  it  has  been 
arrived  at  by  chance. 

[As  to  verdict  ascertained  by  averaging  the  aggregate  separate  mark- 
ings of  all  the  jurors,  see  note  in  34  Am.  Rep.  815.  As  to  quotient  or 
ehance  verdict,  see  note  in  134  Am.  St.  Bep.  1061.] 

Appeal  and  Error — Presumptions. 

3.  In  entering  upon  the  consideration  of  an  appeal,  the  presumption 
is  indulged  by  the  supreme  court  that  the  action  of  the  lower  court 
sought  to  be  reviewed  was  correct,  the  burden  being  on  appellant  to 
overthrow  tiiat  presumption. 
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New   Trial — Misconduct   of    Jury — Quotient   Verdicts — Affidavits — ^Insuffi- 
ciency. 

4.  Affidavits  filed  in  support  of  a  motion  for  new  trial  on  the  ground 
of  misconduct  of  the  jury  in  resorting  to  chance  in  arriving  at  their 
verdict,  reviewed  and  held  so  contradictory  as  to  leave  the  issue  in 
doubt  and  justify  a  holding  that  the  complaining  party  had  not  sus- 
tained his  attack  upon  the  verdict  by  a  preponderance  of  the  evidence. 

Eminent  Domain — Award  by  Commissioners — Appeal — Judgment. 

5.  The  sole  question  presented  to  the  district  court  on  appeal  from  the 
award  of  commissioners  in  condemnation  proceedings,  under  section 
7344,  Revised  Codes,  is  as  to  the  amount  of  damages  to  be  allowed,  and 
the  judgment  should  determine  that  issue  and  no  other. 

Appeal  from  District  Court,  Fergtis  County;  Boy  E.  Ayers, 
Judge. 

Action  by  the  Great  Northern  Railway  Company  against  Or- 
zella  D.  Benjamin  and  others.  From  a  judgment  for  plaintiff 
and  an  order  denying  him  a  new  trial,  defendant  John  O.  Gil- 
kerson  appeals.    Modified  and  affirmed. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  John  C.  Huntoon  and  Mr.  Edward  C.  RusseU,  for  Appel' 
lant. 

The  matter  of  quotient  verdict  was  carefully  and  thor- 
oughly considered  by  the  supreme  court  of  this  state  in  the  case 
of  Gordon  v.  Trevarthan,  13  Mont.  387,  40  Am.  St.  Rep.  452,  34 
Pac.  185.  The  thoroughness  with  which  this  subject  has  been 
handled  in  this  case  is  commented  upon  and  the  case  is  cited 
with  approval  in  Hayne  on  New  Trial,  section  71.  In  that  case 
the  court  cited  the  old  case  of  Dc^na  v.  Tucker,  4  Johns.  (N.  Y.) 
487.  This  case,  so  similar  in  its  effects,  would  seem  to  be  de- 
cisive of  the  case  at  bar.  It  is  cited  with  approval  in  29  Cyc. 
813,  note  92,  93,  to  the  effect  that,  ''Where  the  consent  of  any 
juror  to  a  verdict  is  determined  by  any  resort  to  chance,  a  new 
trial  must  be  given."  The  general  proposition  that  a  new  trial 
will  be  granted  upon  a  showing  of  a  quotient  verdict  is  affirmed 
in  Harrington  v.  Butte  etc.  Ry.  Co.,  36  Mont.  478,  93  Pac.  640. 
A  case  on  almost  all-fours  with  the  case  at  bar  is  that  of  Wright 
V.  Union  Pac.  Ry.  Co.,  22  Utah,  338,  62  Pac.  317 ;  see,  also.  Flood 
V.  McClure,  3  Idaho,  587,  32  Pac.  254 ;  Dixon  v.  Pluns,  98  Cal. 


51  Mont.]      6BE.VT  Northern  Ry.  Co.  v.  Benjamin.  169 

384,  35  Am.  St.  Rep.  180,  20  L.  R.  A.  698,  33  Pac.  268;  Giffen  v. 
LeuHston,  6  Idaho,  231,  55  Pac.  545;  Lamhourne  v.  Haflin,  23 
Utah,  489,  65  Pac.  206.  South  Dakota,  with  the  same  statute 
as  our  own,  has  arrived  at  the  same  decision  in  Murphy  v.  Mur- 
phy, 1  S.  D.  316,  9  L.  R.  A.  820,  47  N.  W.  142,  and  Gaines  v. 
White,  1  S.  D.  434,  47  N.  W.  524 ;  see,  also.  Wood  v.  State,  13 
Tex.  App.  135,  44  Am.  Rep.  701 ;  Paducah  etc,  Ry.  Co.  y:  Com- 
monwealth, 80  Ky.  147 ;  Perry  v.  Batley,  12  Kan.  539 ;  Wright  v. 
lUinois  &  M.  Tel.  Co.,  20  Iowa,  195 ;  Fain  v.  Goodwin,  35  Ark. 
109. 

In  an  action  of  this  nature  it  has  been  held  that  the  judgment 
should  contain  a  provision  that  the  amount  of  the  award  should 
be  paid  within  a  reasonable  time  or  the  right  of  possession  would 
be  forfeited.  {Skagit  County  v.  McLean,  20  Wash.  92,  54  Pac. 
781.)  The  judgment  should  certainly  contain  a  description  of 
the  property  taken  as  it  would  form  a  part  of  the  record  title 
of  the  land  of  the  appellant.  There  is  nothing  whatever  in  this 
judgment  to  indicate  the  amount  or  location  of  the  land  sought 
to  be  taken  by  the  respondent.  (Lewis  on  Eminent  Domain, 
see.  762;  Mercantile  Real  Estate,  etc.  Co.  v.  Omaha  H.  dk  G.  B. 
Co.,  56  Kan.  174,  42  Pac.  712 ;  Norris  v.  City  of  Puehlo,  12  Colo. 
App.  290,  55  Pac.  747;  15  Cyc.  920.) 

Messrs.  Vedzey  ds  Veazey  and  Mr.  0.  W.  Belden,  for  Re- 
spondent. 

A  careful  examination  of  the  aflSdavits  in  question  will  show 
that  there  was  no  Agreement  in  advance,  but  a  mere  sugges- 
tion, and  that  the  jurors  already  knew  what  each  juror  favored, 
and  what  the  approximate  average  judgment  of  the  jury  would 
be,  and  had  come  to  the  conclusion  that  the  average  judgment 
was  probably  accurate,  and  were  seeking  to  ascertain  what  that 
average  judgment,  already  approximately  known,  would  amount 
to,  and  that  afterward  the  matter  was  deliberated  upon  and  a 
motion  was  made  that  the  average,  so  ascertained,  be  taken  as 
the  judgment  of  the  jury,  and  nowhere  does  it  appear  that 
there  was  any  prior  agreement,  or  that  any  juror  felt  coerced 
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to  agree  to  the  verdict,  and  would  not  have  brought  in  the  same 
except  for  some  prior  agreement. 

The  appellant's  authorities  are  readily  distinguishable,  and 
a  reading  of  the  authorities  in  the  Montana  case  cited  by  ap- 
pellant will  show  how  much  it  differs  from  the  affidavit  in  ques- 
tion. It  was  definitely  stated  in  the  affidavit  in  the  Montana 
case  that  the  jurors  made  an  agreement,  abided  by  the  agree- 
ment, and  would  not  have  reached  their  result  except  for  the 
agreement.  None  of  these  vital  statements  appear  in  the  affi- 
davit in  question.  We  refer  the  court  to  the  following  authori- 
ties: Armstrong  Packing  Co,  v.  Clem  (Tex.  Civ.  App.),  151 
S.  W.  576,  at  577;  Empson  Packing  Co.  v.  Vatighn,  27  Colo. 
66,  59  Pac.  749 ;  Greeley  Irr.  Co.  v.  Von  Trotka,  48  Colo.  12,  108 
Pac.  985 ;  City  of  Colorado  Springs  v.  Duff,  15  Colo.  App.  437, 
62  Pac.  959 ;  City  of  Kingsley  v.  Morse,  40  Kan.  588,  20  Pac. 
222;  Ponca  v.  Crawford,  23  Neb.  662,  37  N.  W.  609;  Eastern  By. 
Co.  V.  Montgomery  (Tex.  Civ.  App.),  139  S.  W.  885;  Ovlf  etc. 
B.  Co.  V.  Blue,  46  Tex.  Civ.  App.  239,  102  S.  W.  128;  Archi- 
bald V.  Kolitz,  26  Utah,  226,  72  Pac.  935;  Conover  v.  Neher- 
Boss  Co.,  38  Wash.  172,  107  Am.  St.  Rep.  841,  80  Pac.  281; 
Southern  Nevada  Oold  etc.  Min.  Co.  v.  Holmes  Min.  Co.,  27 
Nev.  107,  103  Am.  St.  Rep.  759,  73  Pac.  759 ;  Dixon  v.  Pluns, 
98  Cal.  384,  35  Am.  St.  Rep.  180,  20  L.  R.  A.  698,  33  Pac.  268 ; 
McDomiell  v.  Pescadero  etc.  Stage  Co.,  120  Cal.  476,  52  Pac 
725 ;  Parshall  v.  Minnrcapolis  etc.  By.  Co.,  35  Fed.  649. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  instituted  by  the  Great  Northern  Railway 
Company  to  condemn  certain  lands  for  public  use.  Defendant 
Gilkerson,  being  dissatisfied  with  the  commissioners'  award,  ap- 
pealed to  the  district  court,  where  the  trial  of  the  cause  resulted 
in  a  verdict  and  judgment  fixing  the  amount  of  his  damages. 
From  that  judgment  and  from  an  order  denying  his  motion  for 
a  new  trial,  these  appeals  are  prosecuted. 
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Appellant  is  not  entitled  to  have  hia  bill  of  exceptions  con- 
sidered as  a  matter  of  right.  Amendments  to  the  proposed  bill 
[1]  were  presented  and  some  of  them  allowed,  but  the  bill  aa 
amended  was  never  engrossed  and  it  is  impossible  for  ns  to 
detennine  what  should  and  what  should  not  be  included.  How- 
ever, in  our  desire  to  reach  the  merits  of  the  appeal,  we  as- 
some  that  the  affidavits  used  on  the  motion  for  a  new  trial  are 
properly  before  us. 

1.  The  notice  of  intention  enumerates  all  but  one  of  the  statu- 
tory  grounds  for  a  new  trial;  the  motion,  however,  was  heard 
and  determined  upon  but  one — misconduct  of  the  jury.  In  sup- 
port of  his  contention  that  the  verdict  was  reached  by  a  resort 
[2]  to  the  determination  of  chance,  appellant  presented  the 
affidavits  of  two  of  the  jurors : 

Gottlieb  Jenni  states:  That  the  jurors  "after  retiring  to  delib- 
erate upon  their  verdict,  found  that  there  was  wide  diversity  of 
opinion  among  them  as  to  the  amounts  to  be  awarded  to  the 
defendant  John  0.  Gilkerson  for  his  land  and  for  damages  to 
the  remaining  portion,  and  that,  after  arguing  the  matter  for 
some  time,  some  juror  suggested  that  each  juror  write  on  a 
slip  of  paper  the  amounts  that  he  thought  fair  for  the  land  taken 
and  also  for  the  damage  to  the  portion  not  taken,  and  that  the 
amounts  so  given,  respectively,  be  added  together  and  the  re- 
sult divided  by  the  number  of  jurors,  twelve,  and  that  they  take 
such  average  as  their  verdict.  That  this  plan  was  agreed  to 
and  carried  out,  and  this  deponent  so  acted,  and  agreed  to 
the  verdict  so  arrived  at,  and  that  all  the  jurors  did  likewise, 
and  the  verdict  so  obtained  was  brought  into  court  as  the  ver- 
dict of  the  jury,  and  so  recorded.'* 

The  affidavit  of  the  juror  W.  H.  Metz  states:  **That  after  the 
issues  in  said  action  were  submitted  to  said  jury  and  said  jury 
had  retired  to  consider  upon  their  verdict  therein,  and,  after 
ai^uing  upon  the  amount  to  be  allowed  to  the  defendant  John 
0.  Oilkerson  for  damages  to  the  portion  of  said  defendant's 
land  not  taken  by  plaintiff,  each  juror  wrote  down  on  a  slip 
«f  paper  his  judgment  of  the  amount  to  be  awarded^  it  was 
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then  agreed  by  all  the  jurors  that  these  amounts  should  be  added 
together  and  the  sum  should  be  divided  by  twelve,  and  thus 
the  average  of  all  the  amounts  should  be  found.  This  was 
done  by  one  of  the  jurors  and  the  average  amount  was  found 
to  be  $280.  That  a  motion  was  then  made  by  one  of  the  jurors 
that  the  amount  so  found  should  be  adopted  as  their  verdict 
as  to  such  damages.  That  such  motion  was  duly  put  and  car- 
ried, and  that  said  amount  was  then  inserted  in  the  formal 
v^erdiet  as  the  amount  so  to  be  awarded  to  said  defendant  for 
damages  to  that  portion  of  his  lands  not  taken,  and  said  ver- 
dict fixing  said  amount,  to-wit,  $280,  as  such  award,  was  re- 
turned into  court  as  the  verdict  of  said  jury  on  said  point,  and 
was  acknowledged  by  all  said  jurors  as  their  verdict  and  filed 
as  such." 

In  common  parlance,  a  quotient  verdict  is  not  infrequently 
referred  to  as  one  condemned  by  subdivision  2  of  section  6794, 
Revised  Codes.  This  provision,  however,  has  to  do  only  with 
a  verdict  to  which  a  juror  was,  or  jurors  were,  induced  to  as- 
sent by  a  resort  to  the  determination  of  chance,  and  unless  the 
means  employed  fall  under  the  ban  of  this  statute  the  juror 
is  not  permitted  to  impeaeh  his  verdict.  We  do  not  know  that 
any  court  has  ever  condemned  the  practice,  quite  prevalent 
with  jurors,  of  taking  the  aggregate  of  the  amounts  represent- 
ing their  divergent  views  as  to  an  award  to  be  made  and  divid- 
ing that  sum  by  the  number  of  jurors  as  a  means  of  ascertain- 
ing the  average  or  as  a  basis  for  further  consideration.  It  is 
only  when  the  jurors  agree  in  advance  that  the  quotient  thus 
obtained  shall  constitute  the  amount  of  their  verdict,  and  such 
agreement  is  carried  into  effect,  that  the  proceeding  constitutes 
a  resort  to  the  determination  of  chance  and  is  condemned  by  the 
statute  above. 

The  general  rule  on  the  subject  is  stated  in  29  Cyc.  812,  as 
follows:  *'A  verdict  will  not  be  set  aside  merely  because  the 
amount  thereof  was  the  result  of  a  compromise  between  jurors, 
nor  because  the  amount  was  first  found  by  adding  together  the 
amounts  the  several  jurors  thought  should  be  given  and  divid- 
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ing  the  snm  by  twelve,  if  there  was  no  agreement  in  advance 
to  return  a  verdict  for  the  quotient  so  found.  Where  the  jurors 
agree  in  advance  to  be  bound  by  a  quotient  so  determined,  or 
where  the  consent  of  any  juror  to  a  verdict  is  determined  by 
any  resort  to  chance,  a  new  trial  must  be  granted." 

In  Gordon  v.  Trevarthan,  13  Mont.  387,  40  Am.  St.  Rep.  452, 
34  Pac.  185,  the  facts  were  in  all  essential  particulars  identical 
with  the  facts  in  the  case  now  under  consideration.  The  affidavit 
of  Juror  McNamara  in  that  case  disclosed  a  state  of  facts  simi- 
lar to  those  presented  by  Juror  Jenni  in  this.  The  affidavit 
presented  by  W.  H.  Young  and  other  jurors  gave  a  version  of 
their  deliberation  and  conclusion  similar  to  the  facts  presented 
hy  Juror  Metz  in  this  instance.  Concerning  the  question  thus 
presented,  this  court  said:  "Verdicts  arrived  at  by  methods  such 
as  described  in  the  McNamara  affidavit  in  this  case  have  been 
held  bad  when  properly  before  courts  on  motion  for  new  trial. 
But  the  facts  vitiating  such  verdicts  are  the  agreement  by  the 
jurors  to  go  into  the  process  of  marking  amounts,  adding  them, 
and  dividing  the  same  by  twelve,  and  the  agreement  that  the 
result  so  obtained  shall  be  the  verdict,  without  further  consid- 
eration; and  the  fact  that  such  proceedings  were  taken  by  the 
jury  in  pursuance  to  such  an  agreement,  and  that  the  result  so 
obtained  was  returned  as  the  verdict.  (Thompson  &  Merriam 
on  Juries,  sec.  408  et  seq,,  and  numerous  cases  cited ;  Goodman 
v.  Cody,  1  Wash.  Ter.  329,  34  Am.  Rep.  808,  815,  note.)  On  the 
other  hand,  it  is  held  that  a  verdict  reached  after  the  quotient 
process  having  been  had  by  the  jury  is  not  vicious  'where  the 
calculation  is  purely  informal,  for  the  purpose  of  ascertaining 
the  sense  of  the  jury,  and  every  juror  feels  at  liberty  to  accept, 
reject,  or  qualify  the  result,  according  to  his  convictions.  Un- 
der such  circumstances  the  jury  may  adopt  as  their  verdict  the 
exact  quotient  found,  and  it  will  be  good.'  (Thompson  &  Mer- 
riam on  Juries,  sec.  410,  and  cases  cited.)  The  distinction  be- 
tween good  verdicts  and  bad  verdicts  where  the  quotient  process 
has  been  used  is  well  stated  in  a  very  old  case  as  follows:  'If 
the  jurors  previously  agree  to  a  particular  mode  of  arriving 
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at  a  verdict,  and  to  abide  by  the  contingent  result  at  all  events, 
without  reserving  to  themselves  the  liberty  of  dissenting,  such  a 
proceeding  would  be  improper;  but  if  the  means  is  adopted 
merely  for  the  sake  of  arriving  at  a  reasonable  measure  of 
damages,  without  binding  the  jurors  by  the  result,  it  is  not  an 
objection  to  the  verdict.'  (Dana  v.  TiLcker,  4  Johns.  (N.  T.) 
487.     See,  also,  Hayne's  New  Trial  and  Appeal,  sec.  71.)*' 

2.  It  will  not  do  to  say  that  the  affidavits  of  Jenni  and  Metz 
do  not  present  an  issue  of  fact.  Each  of  these  men  undertook 
[3,4]  to  tell  of  the  proceedings  had  in  the  jury-room.  Each 
gave  his  version  as  he  understood  the  facts,  and  if  those  facts 
were  as  stated  by  Jenni,  the  verdict  should  be  set  aside.  If,  on 
the  contrary,  the  Metz  version  be  adopted  as  fairly  represent- 
ing the  efforts  of  the  jurors  in  their  attempt  to  i^ach  a  satis- 
factory conclusion,  the  verdict  is  not  open  to  the  objection  that 
it  was  reached  by  a  resort  to  the  determination  of  chance.  Each 
of  these  affidavits  was  made  more  than  two  months  after  the 
verdict  was  returned.  The  burden  was  cast  upon  the  trial  court 
to  reconcile  the  different  statements,  if  possible,  and,  if  that 
could  not  be  done,  to  determine  from  the  evidence  before  it  what 
the  facts  were,  or  whether  the  party  complaining  had  sustained 
his  attack  upon  the  verdict  by  a  preponderance  of  the  evidence. 
We  enter  upon  our  consideration  of  this  appeal  indulging  the 
presumption  that  the  trial  court's  ruling  was  correct,  and  the 
burden  is  upon  the  appellant  to  present  a  record  which  over- 
throws that  presumption.  In  the  Gordon  Case  above,  the  trial 
court  resolved  the  contradictory  evidence  in  favor  of  McNa- 
mara's  version,  and  this  court  refused  to  interfere.  In  the 
present  instance,  the  trial  court  either  found  that  the  affidavit 
of  Juror  Metz  stated  the  facts,  or  that  appellant  had  not  sus- 
tained the  burden  of  proof  by  a  preponderance  of  the  evidence 
in  his  attempt  to  overthrow  the  result  of  the  jury's  deliberations. 
Upon  either  theory  the  finding  may  be  upheld  and  our  duty  in 
the  premises  is  plain.  The  Juror  Jenni  states  that  he  was  in- 
fluenced by  the  same  considerations  which  actuated  the  other 
jurors.    If  the  means  employed  were  the  improper  means  in- 


61  Mont.]      Gebat  Northern  Ey.  Co.  v.  Benjamin.  176 

hibited  by  law,  his  consent  was  not  given  freely  and  the  verdict 
was  not  the  result  of  deliberate  judgment.  But  just  what  the 
means  were  which  induced  his  decision  was  left  in  doubt,  which 
the  trial  court  resolved  against  his  testimony.  With  that  con- 
clusion we  are  not  inclined  to  interfere. 

3.  The  objection  that  the  judgment  does  not  describe  the 
land  condemned  is  without  merit.  The  appeal  from  the  award 
[6]  of  the  commissioners  presented  to  the  district  court  only 
the  question  of  the  amount  of  damages  to  be  allowed,  and  the 
judgment  should  determine  that  question  and  nothing  more. 
(Rev.  Codes,  sec.  7344.)  The  final  order  of  condemnation  fol- 
lows the  payment  of  the  award  (sec.  7348),  and  could  not  be 
entered  in  advance  without  infringing  the  constitutional  man- 
date that  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation  having  been  first  made 
to,  or  paid  into  court  for,  the  owner. 

4.  The  amount  allowed  appellant  by  the  commissioners  does 
not  appear.  The  verdict  returned  in  his  favor  is  for  $9^35. 
The  judgment  contains  this  provision:  **It  is  further  ordered 
that  plaintiff  have  judgment  and  execution  against  the  defend- 
ant John  O.  Qilkerson  for  any  sum  in  excess  of  said  sum  of 
$935  heretofore  paid  by  plaintiff  to  defendant  John  0.  Qilker- 
son, in  accordance  with  the  award  of  the  commissioners  on  con- 
demnation in  said  action,  which  award  was  appealed  from  in 
said  cause."  This  recital  has  no  place  in  the  judgment.  If 
plaintiff  is  entitled  to  recover  from  defendant  Gilkerson  any 
amount  whatever,  the  statute  (sec.  7349,  Rev.  Codes)  furnishes 
it  an  ample  remedy. 

The  order  overruling  the  motion  for  a  new  trial  is  affirmed. 
The  cause  is  remanded  to  the  district  court  with  directions  to 
eliminate  from  the  judgment  the  objectionable  provision  quoted 
above,  and  as  thus  corrected^  the  judgment  will  stand  affirmed. 
fSach  party  will  pay  one-half  the  costs  of  these  appeals. 

Mb.  Chief  Justiob  Bbantly  and  Mb.  Justigb  Sannbb  con- 
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CADLE,  Apt»ELLANT,  V.  TOWN  OP  BAKER,  Respondent. 

(No.  3,653.) 
(Submitted  June  17,  19^15.    Decided  Julj  1,  1915.) 

[149  Pac.  960.] 

Counties — County  Seat  Elections — Contests — Statutes — Corrupt 
Practices  Act — Equity — Scope  of  Belief — Constitution, 

County  Seat  Elections — Contests — Statutes. 

1.  Held,  that  inasmuch  as  neither  the  general  election  laws  nor  the 
statutes  under  which  new  counties  are  created  and  county  seats  seleeted, 
nor  the  Corrupt  Practices  Act  (Laws  1913,  p.  593),  authorize  a  con- 
test of  the  election  for  the  location  of  a  county  seat,  a  demurrer  to 
the  petition  seeking  to  initiate  such  a  proceeding  was  properly  sustained. 

Elections — Corrupt  Practices  Act — Conertitution. 

2.  If  section  49  of  the  Corrupt  Practices  Act  (Laws  1913,  p.  61^) 
permits  a  candidate  who  did  not  receive  the  highest  number  of  legsJ 
votes  to  be  declared  elected  upon  a  judgment  of  ouster  in  a  eontest 
proceeding,  it  is  void  as  in  contravention  of  section  13,  Article  IX,  of 
the  Montana  Constitution,  which  declares  that  the  person  receiving  the 
highest  number  of  legal  votes  shall  be  declared  elected. 

Same — Corrupt  Practices — Equity — Scope  of  Belief — ^Petition. 

3.  Equity  will  intervene  to  prevent  a  city  or  town  from  unlawfallj 
obtaining  the  county  seat  where  it  did  not  receive  the  highest  number 
of  legal  votes,  provided  it  is  alleged,  among  other  things,  that  the  eor- 
rupt  practices  charged  in  the  petition  operated  to  influence  ft  eufieient 
number  of  votes  to  change  the  result  of  the  election. 

Appeal  from  District  Court,  Fallon  Covmiy;  C.  C.  Hurley, 

Judge, 

ELECTION  CONTEST  by  Wilbert  W  Cadle  against  the  Town  of 
Baker.  From  a  judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Mr.  Oeorge  W.  Farr  and  Mr.  Leon  L.  Wheeler,  for  Appellant, 
submitted  a  brief;  Mr.  Farr  argued  the  cause  orally. 

It  is  conceded  that  contest  proceedings  will  not  lie  under 
the  general  law  for  the  contest  of  county  seat  elections,  and 
that  this  contest  can  be  sustained  only  upon  the  ground  that 
the  initiative  measure  known  as  the  Corrupt  Practices  Act  gives 
the  right.  While  in  the  ordinary  construction  of  statutes  the 
courts  are  not  bound  by  the  apparent  policy  of  the  law,  never- 
theless they  may  and  should  look  to  it  for  the  purpose  of  diacov- 
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eiing,  if  possible,  the  intention  of  the  f  ramers  of  the  Act,  and 
that  intention  must,  if  discovered,  and  if  possible,  be  pursued. 
{Power  V.  Board  of  County  Commissumers,  7  Mont.  82,  14  Pac. 
658;  Lerch  v.  Missoula  Brick  etc.  Co,,  45  Mont.  314,  Ann.  Cas. 
1914A,  346,  123  Pac.  25 ;  State  ex  rel.  McGovHin  v.  Sedgwick,  46 
Mont.  187,  127  Pac.  94;  Johnson  v.  Butte  &  Superior  Copper 
Co,,  41  Mbnt.  158,  48  L.  E.  A.  (n.  s.)  938,  108  Pac.  1057.)  And 
in  construing  a  statute  courts  must  look  to  the  words  em- 
ployed and  the  evils  to  be  remedied.  {Johnson  v.  Butte  & 
Superior  Copper  Co.,  supra.)  In  the  case  of  Johnston  v.  Baker, 
167  Cal.  260,  139  Pac.  86,  it  is  held  that  *'a  statute  must  be 
eonstmed  with  reference  to  the  object  to  be  accomplished  by  it, 
and  in  ascertaining  such  object  it  is  proper  to  consider  the 
necessity  for  its  enactment."  (To  the  same  effect,  see  Oolden 
i  Co.  V.  Justice's  Court,  23  Cal.  App..778,  140  Pac.  49.)  If,  in 
the  interpretation  of  the  statute,  the  words  are  to  be  construed 
in  their  natural,  plain  and  ordinary  signification  {Hedges  v. 
County  Commissioner,  4  Mont.  280,  1  Pac.  748 ;  State  v.  Cudahy 
Tacking  Co.,  33  Mont.  179,  114  Am.  St.  Rep.  804,  8  Ann.  Cas. 
717,  82  Pac.  833 ;  State  ex  rel.  GUlett  v.  Cronin,  41  Mont.  293 ; 
109  Pac.  144 ;  State  ex  rel.  An>aconda  C.  Mining  Co,  v.  District 
Court,  26  Mont.  396,  68  Pac.  570,  69  Pac.  103;  Jay  v.  School 
District  No.  1,  24  Mont.  219,  61  Pac.  250),  then  there  would 
be  given  to  the  word  **ofl&ce,"  Webster's  definition  of  "a  special 
duty,  trust  or  position  conferred  by  an  exercise  of  governmental 
authority  and  for  a  public  purpose,"  and  as  "the  place  where 
a  particular  business  or  service  is  transacted,'*  and  as  **any 
of  various  buildings  or  sets  of  rooms  in  which  the  business  of 
some  branch  of  governmental  administration  is  conducted,  or 
from  which  it  is  directed."  And  the  courts  have  likewise  de- 
fined the  word.  In  the  case  of  Brossack  v.  Interborough  Rapid 
Transit  Co.,  66  Misc.  Rep.  190,  121  N.  Y.  Supp.  215,  the  court 
defined  an  "office"  as  a  place  where  service  is  rendered  or  busi- 
ness is  done.  A  county  seat  is  the  office  of  the  seat  of  govern- 
ment of  the  county.  It  is  the  place  where  the  business  of  the 
cotinty  is  transacted.    An  *' office"  means  something  to  be  held 
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(Ross  V.  Board  of  Chosen  Freeholders,  69  N.  J.  L.  291,  55  AtL 
310).  We  submit  that  a  county  seat  election  is  an  election  to 
an  office,  the  office  of  county  seat.  It  may  be  properly  consid- 
ered and  treated  as  an  office.  The  intrinsic  meaning  of  the 
word  *' office"  is  expressed  by  the  old  English  word  ** place." 
(People  V.  Nichols,  52  N.  T.  478,  11  Am.  Rep.  734.)  It  was 
contended  in  the  case  of  Saari  v.  Olectson,  126  Minn.  378,  148 
N.  W.  293,  that  the  statute  gave  no  right  to  contest  an  election 
for  violation  of  the  provisions  of  the  Corrupt  Practices  Act  of 
the  state  of  Minnesota,  and  the  court  held  that  the  Act  of  that 
state,  which  is  in  very  many  respects  similar  to  the  Montana 
Act,  provided  two  remedies,  one  by  criminal  prosecution  and 
conviction,  and  a  supplemental  judgment  of  ouster,  and  the 
other  by  the  more  summary  and  expeditious  means  of  an  eleo- 
tion  contest. 

Messrs.  Booth  A  Dousman,  Martin  Flasted,  L.  A.  Conser,  P. 
C.  Cornish,  J.  A.  Williams  and  Ooble  &  Oohle,  for  Respondent, 
submitted  a  brief;  Mr.  Edwin  8,  Booth  argued  the  cause  orally. 

The  right  to  contest  an  election,  being  a  statutory  right,  the 
election  for  the  location  of  a  permanent  county  seat  cannot  be 
contested  unless  such  right  is  conferred  in  the  Act  authorizing 
such  election,  or  unless  the  provisions  of  the  election  laws  of 
the  state  give  the  right.  (Calaveras  County  v.  Brocktvay,  30 
Cal.  325 ;  People  v.  Glenn  County,  100  Cal.  419,  38  Am.  St.  Rep. 
305,  35  Pac.  302 ;  Waite  v.  Brendlin,  26  Cal.  App.  31,  145  Pac 
739 ;  Doiible  v.  McQueen,  96  Mich.  39,  55  N.  W.  564 ;  Pinkerton 
V.  Staninger,  101  Mich.  273,  59  N.  W.  611 ;  Thomas  v.  Franklin, 
42  Neb.  310,  60  N.  W.  568.) 

A  suit  cannot  be  brought  for  the  contesting  of  the  location 
or  relocation  of  a  county  seat  at  the  instance  of  a  private  citizen, 
for  the  reason  that  he  has  no  such  interest  in  that  question  as 
entitles  him  to  maintain  an  action  on  which  such  question  can  be 
adjudicated.  (Thomas  v.  Franklin,  above;  Caruthers  v.  Har- 
nett, 67  Tex.  127, 131,  2  S.  W.  523;  Walker  v.  Tarrant  County, 
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20  Tex.  16,  20;  Harrell  v.  Lyrtch,  65  Tex.  146,  151.)  No  person 
can  have  any  property  rights  in  the  location  of  a  county  seat, 
and,  therefore,  a  private  citizen  has  no  standing  to  maintain 
a  suit  to  prevent  the  removal.  No  citizen  can  have  any  pecu- 
niary interest  in  the  location  of  a  county  seat.  (10  Am.  &  Eng. 
Eney.  of  Law,  899;  Luce  v.  Fensler,  85  Iowa,  596,  52  N.  W. 
517 ;  Attorney  General  v.  Board  of  Supervisors,  33  Mich.  289 ; 
McMiUen  v.  Butler,  15  Kan.  62 ;  Hipp  v.  Board  of  Supervisors, 
62  Mich.  456,  29  N.  W.  77 ;  Newton  v.  Commissioners,  100  U.  S. 
548,  25  L.  Ed.  710;  Thorns  v.  Franklin  Co.,  supra.)  It  is 
alleged  in  the  complaint  that  the  town  of  Ekalaka  is  an  incor- 
porated town  under  the  laws  of  the  state  of  Montana.  It  is 
likewise  alleged  that  the  town  of  Baker  is  an  incorporated 
town.  The  contestant,  W.  W.  Cadle,  does  not  allege  that  he  is 
a  resident  of  the  town  of  Ekalaka.  He  alleges  no  interest  other 
than  as  an  elector  of  the  county. 

A  candidate  is  not  liable  for  the  acts  of  his  agent  unless  he 
directs  or  authorizes  such  act.  (10  Am.  &  Eng.  Ency.  of  Law, 
p.  781;  Duffy  V.  Mason,  1  EUsw.  El.  Cas.  368.)  In  order  that  a 
candidate  shall  become  disqualified  in  consequence  of  the  Cor- 
rupt Practices  Act  of  his  agent,  they  must  have  been  committed 
with  his  knowledge  or  consent,  express  or  implied.  (10  Am. 
&  Eng.  Ency.  of  Law,  p.  794,  and  note.) 

Mere  treating  of  itself  is  not  an  offense.  It  is  treating  with 
a  corrupt  intent  and  motive  to  produce  an  effect  upon  an  elec- 
tion which  is  an  offense.  Treating  as  a  custom  prevalent  in  the 
country  without  a  corrupt  intent  will  not  avoid  an  election. 
{McLennan  v.  Craig,  Hodgin  El.  Cas.  16;  Batty  v.  Currie, 
Eodgin  El.  Cas.  47.)  When  it  is  sought  to  set  aside  an  elec- 
tion because  of  treating,  the  question  of  intent  with  which  the 
treat  was  given  is  material,  but  only  becomes  so  because  of  a 
corrupt  intent.  (10  Am.  &  Eng.  Ency.  of  Law,  788;  City  of 
Blackwea  v.  City  of  Newkirk,  31  Okl.  304,  Ann.  Cas.  1913E, 
341, 121  Pac  260;  Bristow  v.  City  of  Sapulpa,  33  Okl.  484,  126 
Pae.  446.x 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  tho 
court. 

At  the  general  election  held  in  November,  1914,  tlie  towns  of 
Baker  and  Ekalaka  were  rival  candidates  for  the  permanent 
county  seat  of  Fallon  county.  The  canvassing  board  returned 
that  Baker  received  the  highest  number  of  votes,  and  this  pro- 
ceeding was  instituted  to  contest  the  election.  A  demurrer  to 
the  petition  was  sustained,  and  contestant,  electing  to  stand  on 
his  pleading,  suffered  judgment,  of  dismissal  to  be  entered 
against  him  and  appealed. 

The  only  question  necessary  to  be  decided  is:  Do  the  laws 
[1]  of  this  state  provide  for  a  contest  of  an  election  to  de- 
termine the  location  of  a  permanent  county  seat!  That  such  a 
contest  is  not  authorized  by  the  general  election  laws  of  the  state, 
or  by  the  statutes  under  which  new  counties  are  created  and 
county  seats  selected,  is  conceded  at  the  outset.  In  their  brief, 
counsel  for  appellant  frankly  state  their  position  as  follows: 
**This  contest  can  be  sustained  only  upon  the  ground  that  the 
initiative  measure  known  as  the  Corrupt  Practices  Act  gives  the 
right." 

For  many  years  we  have  had  an  effective  election  contest 
statute  (sees.  7234-7249,  Rev.  Codes),  but  prior  to  the  time  the 
Corrupt  Practices  Act  was  adopted,  in  November,  1912  (Laws 
1913,  p.  593),  an  election  to  oflSce  was  the  only  subject  of  con- 
test. Our  inquiry  is  directed,  then,  to  ascertain  to  what  extent, 
if  at  all,  existing  statutes  upon  the  subject  of  election  contests 
were  enlarged  or  extended  by  this  latter  Act.  A  comparison  of 
the  two  statutes  may  be  made  most  advantageously  by  consid- 
ering the  subject  under  the  three  general  heads :  (a)  Who  may 
contest;  (b)  what  may  be  contested;  and  (c)  what  are  the 
grounds  of  contest. 

Section  7234,  Revised  Codes,  provides:  "Any  elector  of  a 
county,  town  or  city,  or  of  any  political  subdivision  of  either, 
may  contest  the  right  of  any  person  declared  to  be  elected  to  an 
office  to  be  exercised  therein,  for  any  of  the  following  causes. 
•    •    •     *'    Section  45  of  the  Corrupt  Practices  Act  provides: 
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**  Any  elector  of  the  state,  or  of  any  political  or  municipal  division 
thereof,  may  contest  the  right  of  any  person  to  any  nomination  or 
office  for  which  such  elector  has  the  right  to  vote,  for  any  of  the 
following  canses.  •  •  •  "  So  far,  then,  as  our  inquiry  is 
directed  to  the  subject  ''Who  may  contest,"  it  is  answered  by 
these  statutes  in  identical  terms :  Any  elector  of  the  state  or  sub- 
division thereof  where  the  election  is  held  may  maintain  a 
contest,  and  it  is  apparent  at  once  that  no  change  in  the  law 
was  intended  so  far  as  this  feature  of  the  question  is  in- 
volved. Section  7234,  above,  provides  only  for  the  contest  of 
an  election,  whereas  section  45,  above,  permits  a  nomination  as 
well  as  an  election  to  be  made  the  subject  of  contest,  and  in  this 
respect  extends  the  law  upon  the  subject.  This  addition  was 
doubtless  made  in  anticipation  that  the  general  primary  elec- 
tion law  (Laws  of  1913,  p.  570)  would  be  adopted,  as  it  was. 

The  grounds  of  contest  under  the  earlier  Act  are  enumer- 
ated in  section  7234,  above ;  under  the  later  Act,  in  section  45, 
above.  In  point  of  fact,  the  change  effected  is  slight.  The 
later  statute  defines  with  more  particularity  the  Acts  which 
constitute  corrupt  practices,  as  a  comparison  of  its  provisions 
with  sections  8124-8175,  Revised  Codes,  will  demonstrate. 
Under  the  Revised  Codes,  a  violation  of  the  election  laws  was 
punishable  by  fine  or  imprisonment,  or  fine  and  imprisonment 
(sections  8168,  8169,  8170,  8171,  8172,  8173) ;  under  the  latter 
Act,  by  fine  or  imprisonment,  fine  and  imprisonment,  or  for- 
feiture of  office  (sections  37,  39,  50,  51).  So  far  as  the  ques- 
tion before  us  is  concerned,  the  changes  indicated  above  are 
the  only  ones  of  consequence  effected  by  the  Corrupt  Practices 
Act.  Notwithstanding  the  very  explicit  terms  employed  in 
section  45,  above,  which  seem  to  limit  the  authority  of  an  elector 
to  contest  only  the  right  of  a  person  to  a  nomination  or  elec- 
tion, counsel  for  appellant  insist  that  when  that  language  is 
considered  in  connection  with  other  expressions  in  the  Act  and 
with  the  title  and  manifest  purpose  of  the  measure,  authority 
may  be  foxmd  by  virtue  of  which  this  proceeding  can  be  main- 
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tained.  The  other  expressions  in  the  Act  to  which  reference 
IB  made  are  in  sections  38,  39  and  40,  as  follows : 

Section  38:  "Where,  upon  the  trial  of  any  action  or  pro- 
ceeding under  the  provisions  of  this  Act  for  the  c(mtest  of  the 
right  of  any  person  declared  nominated  or  elected  to  any  of- 
fice.   •    •    •     " 

Section  39:  **If,  upon  the  trial  of  any  action  or  proceeding 
under  the  provisions  of  this  Act,  for  the  contesting  of  the  right 
of  any  person  declared  to  be  nominated  to  an  office,  or  elected 
to  an  office.    •    •    •     '» 

Section  40:  "Any  action  to  contest  the  right  of  any  person 
declared  elected  to  an  office,  or  to  annul  and  set  aside  such  elec^ 
tion,  or  to  remove  from  or  deprive  any  person  of  an  office  of 
which  he  is  the  incumbent,  for  any  offense  mentioned  in  this 
Act.    •    •    •     " 

Instead  of  aiding  appellant,  these  references  apparently  lend 
color  to  respondent's  contention  that  the  authority  to  contest 
is  restricted  to  an  attack  upon  the  right  of  a  person,  that  is,  a 
human  being,  declared  nominated  or  elected  to  office.  The 
term  "persons,"  however,  is  defined  in  section  10  of  the  Act, 
as  follows:  "  'Persons'  shall  apply  to  any  individual,  male  or  fe- 
male, and,  where  consistent  with  collective  capacity,  to  any 
committee,  firm,  partnership,  club,  organization,  association, 
corporation,  or  other  combination  of  individuals.'*  An  incor- 
porated city  or  town  is  a  municipal  corporation;  and  the  ar- 
gument is  advanced  that  we  have  in  these  several  sections 
recognition  of  authority  for  attacking  the  right  of  a  city  or 
town  declared  to  have  been  chosen  the  seat  of  county  govern- 
ment. The  terms  as  employed  in  the  definition  are  very 
broad,  but  we  are  satisfied  that  they  were  not  intended  to  com- 
prehend a  candidate  for  county  seat  honors.  The  references 
above  are  all  to  a  person  declared  elected  to  office,  and  the  same 
section  ako  defines  this  term  as  follows:  "  'Public  office'  shall 
apply  to  any  national,  state,  county  or  city  office  to  which  a 
salary  attaches  and  which  is  filled  by  the  voters,  as  well  as  to 
the  office  of  presidential  elector,  United  States  senator^  or  pre- 
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siding  officer  of  either  branch  of  the  legislature."  Whatever 
else  a  county  seat  may  be,  it  is  not  an  office  to  which  a  salary  is 
attached. 

In  their  extremity,  counsel  for  appellant  are  driven  to  urge 
this  court  to  adopt  and  apply  the  definition  of  *' persons"  as 
given  above,  but  to  reject  the  definition  of  *' public  office'* 
found  in  the  same  section.  It  is  true  that  neither  of  these  defi- 
nitions is  to  be  used  exclusively.  The  opening  sentence  of  sec- 
tion 10  is:  "Terms  used  in  this  Act  shall  be  construed  as 
follows,  unless  (some)  other  meaning  is  clearly  apparent  from 
{he  language  or  context,  or  unless  such  construction  is  inconsist- 
ent with  the  manifest  intent  of  the  law."  Then  follow  the 
definitions  given  above  and  others  not  material  here.  It  is  not 
contended,  and  could  not  be,  that  a  meaning  of  the  term  "pub- 
lic office"  different  from  that  given  is  clearly  apparent  from 
the  language  of  the  sections  referred  to  or  flie  context ;  but  it 
is  insisted  that  a  construction  of  those  sections  in  harmony  with 
the  definition  thus  given  as  an  aid  in  the  construction  of  the 
Act  is  inconsistent  with  the  manifest  intent  of  the  law.  If  this 
be  true,  it  would  be  interesting  to  know  what  purpose  the  defini- 
tion was  intended  to  serve.  We  agree  with  counsel  that  the 
object  to  be  attained  by  this  Act  is  to  prevent  corrupt  prac- 
tices in  all  elections.  The  same  end  was  likewise  in  view  in 
the  enactment  of  the  former  Corrupt  Practices  Act,  now  found 
m  sections  8124-8175,  Revised  Codes.  We  do  not  agree  with 
counsel,  however,  in  their  assumption  that  the  present  statute 
seeks  to  accomplish  its  purpose  in  all  cases  through  the  medium 
of  an  election  contest.  It  is  clearly  within  the  range  of  legis- 
lative activity  to  provide  for  a  contest  of  every  election,  but 
that  the  Corrupt  Practices  Act  does  not  purport  to  do  so 
is  fairly  deducible  from  its  title  as  well  as  its  text.  The  title 
of  the  Act  follows:  *'A  bill  to  propose,  by  initiative  petition 
a  law  to  limit  candidates'  election  expenses;  to  define,  prevent 
and  punish  corrupt  and  illegal  practices  in  nominations  and 
elections;  to  secure  and  protect  the  purity  of  the  ballot;  to  pro- 
▼ide  for  furnishing  information  to  the  electors  and  to  provide 
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the  manner  of  conducting  contests  for  nominations  and  elec- 
tions in  certain  cases."  So  far  as  this  title  is  indicative  of  legis- 
lative intention,  it  fails  to  suggest  a  purpose  to  alter  or  enlarge 
existing  statutes  providing  for  election  contests.  Instead  of 
making  provision  for  such  contests,  it  merely  indicates  a  pur- 
pose to  provide  the  manner  in  which  contests  already  allowed 
by  the  Codes  are  thereafter  to  be  conducted,  and  even  this  Prac- 
tice Act  is  in  terms  made  available  only  in  certain  cases.  l%e 
body  of  the  Act  does  extend  existing  statutes  by  making  a  nom- 
ination the  subject  of  contest  and  by  adding  an  additional 
punishment  for  a  violation  of  the  election  laws,  but  further  than 
that  it  does  not  go.  It  is  interesting  to  note  that,  while  coun- 
sel for  appellant  concede  that  the  Code  provisions  do  not  con- 
template a  contest  of  an  election  for  the  location  of  a  county 
seat,  they  insist  that  the  Corrupt  Practices  Act  does  do  so ;  and 
yet  an  examination  of  the  two  statutes  will  disclose  that  the 
same  terms  are  employed  in  each,  and  in  the  same  connection 
and  in  the  same  sense.  For  instance:  In  section  7234,  Revised 
Codes,  is  found  the  language  quoted  above;  in  section  7238  is 
this  provision,  **When  an  elector  contests  the  right  of  any  per- 
son declared  elected  to  such  oflSce,"  etc.  There  is  not  anything 
in  the  history  of  the  Corrupt  Practices  Act,  in  its  title  or  text, 
to  suggest  a  meaning  for  "persons"  or  ** public  office"  differ- 
ent from  that  intended  to  be  applied  to  the  same  terms  when 
used  in  the  Code  sections  above.  That  the  Corrupt  Practices 
Act  does  not  expressly  authorize  this  contest  must  be  admitted. 
To  hold  that  it  impliedly  authorizes  it  would  do  violence  to  the 
language  employed,  involve  a  total  disregard  of  the  definition 
of  ** public  office"  given  therein,  and  convict  the  electors  of 
this  state  of  a  lack  of  sufficient  intelligence  to  express  their  in- 
tention in  plain  and  unmistakable  terms.  In  other  states  where 
county  seat  elections  are  subject  to  contest,  the  lawmakers  have 
not  experienced  any  difficulty  in  making  their  meaning  plain, 
and  we  are  satisfied  that  if  it  had  been  the  intention  to  subject 
such  elections  to  contests  in  this  state,  by  the  provisions  of  the 
Corrupt  Practices  Act  or  other  legislation,  appropriate  Ian- 
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gnage  oonld  have  been  commanded  to  express  such  intention; 
and  since  it  nowhere  appears,  we  feel  justified  in  our  conclu- 
sion that  such  was  not  the  intention.  The  exception  of  this 
character  of  election  from  the  operation  of  the  contest' statutes 
may  have  been  effected  designedly  or  it  may  be  the  result  of 
oversight;  but  even  so,  the  courts  do  not  possess  law-making 
power  even  to  the  extent  of  supplying  lapses  in  the  law.  For 
the  same  reasons  the  proceeding  cannot  be  sustained  as  one  in- 
stituted under  the  Corrupt  Practices  Act  to  avoid  the  election. 

In  passing,  it  is  worthy  of  note  that  certain  provisions  of  the 
Corrupt  Practices  Act  appear  to  be  in  direct  conflict  with  the 
[3]  state  Constitution.  In  section  49  it  is  provided  that  if 
upon  an  election  contest  "judgment  of  ouster  against  a  defend- 
ant shall  be  rendered,  said  judgment  shall  award  the  nomination 
or  ofiSce  to  the  person  receiving  next  the  highest  number  of 
Yotes."  If  by  this  provision  is  meant  that  a  candiate  who  does 
not  receive  the  highest  number  of  legal  votes  may  be  declared 
elected,  it  would  seem  to  be  in  hopeless  conflict  with  the  terms 
of  section  13,  Article  IX  of  our  state  Constitution,  which  reads : 
"In  all  elections  held  by  the  people  under  this  Constitution, 
the  person  or  persons  who  shall  receive  the  highest  number  of 
legal  votes  shall  be  declared  elected."  While  a  successful  can- 
didate may  be  deprived  of  the  fruits  of  his  victory  by  being 
required  to  forfeit  his  ofiSce  as  a  punishment  for  wrongdoing, 
we  undertake  to  say  that  it  is  beyond  the  law-making  power  to 
declare  elected  to  an  office  anyone  who  has  not  received  the  high- 
est number  of  legal  votes  therefor. 

The  Codes  and  the  Corrupt  Practices  Act  provide  for  cer- 
tain contests ;  they  likewise  provide  severe  punishments  for  vio- 
lations of  the  election  laws,  and  these  remedies  were  doubtless 
deemed  sufficient  to  make  the  statutes  effective  for  the  purposes 
intended.  The  laws  of  this  state  do  not  provide  for  a  contest 
of  an  election  for  the  location  of  a  county  seat,  and  for  this 
reason  the  demurrer  to  the  petition  was  properly  sustained. 

WWle  a  court  of  equity  would  intervene  to  prevent  a  city  or 
[3]    town  unlawfully  obtaining  the  county  seat,  in  any  instance 
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where  it  did  not  receive  the  highest  nnmber  of  legal  votes,  this 
proceeding  cannot  be  upheld  as  one  instituted  in  equity  for  such 
purpose,  for  the  reason  that  it  is  not  alleged  that  the  corrupt 
practices  charged  operated  to  influence  a  sufficient  number  of 
votes  to  change  the  result  of  the  election. 
The  judgment  is  affirmed. 

Mb.  Chiep  Justicb  Bbantly  and  Mb.  Justiob  Sanneb  con- 
cur. 


STATE  EX  BEL.  POINDEXTEB,  Attobnet  Genebal,  Bslatob, 
V.  DISTRICT  COUET  et  ai*,  Respondents. 

(No.  3,693.) 
(Sabmitted  Jnna  2S,  1^15.    Decided  July  3,  1916.) 

[149  Pae.  958.] 

Criminal  Law — Misdemeanors — Fine — Imprisonment  for  Non- 
payment— Statutes — Judgment — Validity. 

Orimina]  Law — ^Fine — ^Valid  Judgment. 

1.  Held,  that  a  judgment  in  a  ease  of  misdemeanor,  imposing  a  fine 
of  $500,  and  providing  that  in  default  of  payment  the  defendant  be 
imprisoned  "for  the  term  of  one  day  for  each  $2  of  said  fine/'  is  suffi- 
ciently definite  and  certain  to  meet  the  requirements  of  section  9371, 
Bevised  Codes. 

[As  to  sentence  of  imprisonment  till  a  fine  is  paid,  see  note  in  12 
Am.  St.  Bep.  202.] 

Same — ^Fine — ^Imprisonment  for  Nonpayment — Statutes. 

2.  Section  9371,  Bevised  Codes,  declaring  that  a  judgment  that 
the  defendant  in  a  criminal  prosecution  pay  a  fine  and  costs, 
may  direct  that  he  be  imprisoned  till  both  fine  and  costs  are  satisfied, 
held  applicable  to  a  case  where  a  fine  only  is  the  penalty  imposed. 

Same  —  Judgment  —  Fine  —  Imprisonment  for  Nonpayment  —  Not  Part  of 
Penalty. 

3.  That  part  of  a  judgment  in  a  prosecution  for  a  misdemeanor  that 
in  case  of  defa\?lt  in  the  payment  of  a  fine  imposed  the  defendant  be 
imprisoned  for  the  term  of  one  day  for  each  $2  thereof^  does  not  con- 
stitute imprisonment  as  a  penalty,  but  imprisonment  imposed  condi- 
tionally to  enforce  payment  of  the  penalty — the  fine. 

Original  application  by  the  State,  on  the  relation  of  J.  B. 
Poindexter,  attorney  general,  for  writ  of  supervisory  control. 
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against  the  district  court  of  the  first  judicial  district  in  and  for 
the  county  of  Lewis  and  Clark,  and  J.  M.  Clements,  a  judge 
thereof.    Order  annulled. 

Mr.  J.  B.  Poindexter,  Attorney  General,  Mr.  A.  E.  McConnell 
and  Mr.  Jos.  P.  DotmeUy,  for  Belator;  Mr.  Donnelly  argued  the 
canse  orally. 

Iff.  J.  H.  Brass,  for  Bespondents,  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

On  March  22  of  this  year  John  Ahd  was,  by  information 
ffled  in  the  district  court  of  Lewis  and  Clark  county,  charged 
with  a  violation  of  the  statute  relating  to  the  keeping  of  wine- 
rooms  in  connection  with  saloons  (Laws  1907,  Chap.  170;  Rev. 
Codes,  sees.  8382-8389).  On  May  12  he  was  tried  in  depart- 
ment 2  of  said  court,  Honorable  J.  Miller  Smith  presiding,  and 
fomid  guilty;  the  jury  fixing  his  punishment  by  imposing  a 
fine  of  $S00.  On  May  15  the  court  pronounced  judgment : 
''That  the  said  John  Abel  be  punished  by  a  fine  of  $500,  and  in 
default  of  payment  that  he  be  imprisoned  in  the  county  jail 
of  the  county  of  Lewis  and  Clark,  in  the  state  of  Montana,  for  the 
tenn  of  one  day  for  each  $2  of  said  fine  not  paid."  Thereupon, 
the  fine  not  haying  been  paid,  Abel  was  committed  to  jail,  the 
order  of  commitment  being  a  certified  copy  of  the  judgment. 
On  June  12  he  applied  to  the  Honorable  J.  M.  Clements,  the 
judge  presiding  in  department  1  of  the  court,  for  his  release 
on  habefis  corpus.  Judge  Clements  held  the  judgment  void, 
for  that  it  failed  to  ** specify  the  extent  of  the  imprisonment,'' 
and  ordered  the  petitioner  released.  Thereupon  the  attorney 
general  applied  to  this  court  for  an  order  under  its  supervisory 
power  annulling  the  order  of  release  on  the  ground  that  Judge 
Clements  erred  in  his  construction  of  the  law  applicable. 

The  first  violation  of  the  Act  subjects  the  offender  to  a  fine 
of  not  less  than  $100  nor  more  than  $1,000.  A  second  viola- 
tion subjects  him  to  imprisonment  in  the  county  jail  for  a  term 
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not  less  than  thirty  days  nor  more  than  one  year,  and  disability 
for  a  period  of  one  year  to  obtain  or  hold  in  his  own  name  or 
that  of  any  other  person  a  license  to  sell  any  malt,  spirituous 
or  intoxicating  liquor.  (Eev.  Codes,  sec.  8388.)  The  portion 
of  the  judgment  directing  the  imprisonment  of  Abel  in  default 
of  his  payment  of  the  fine  was  added  under  section  9371  of 
the  Revised  Codes,  which  is  the  following:  *'A  judgment  that 
the  defendant  pay  a  fine  and  costs  may  also  direct  that  he  be 
imprisoned  until  both  fine  and  costs  are  satisfied,  specifying  the 
extent  of  the  imprisonment,  wWch  must  not  exceed  one  day 
for  every  two  dollars  of  the  fine  and  costs."  The  theory  upon 
which  Judge  Clements  proceeded  was  that,  while  a  judgment 
[1]  pronounced  in  accordance  with  this  provision  may  fix  the 
time  of  imprisonment  for  a  less  number  of  days  than  that  found 
by  dividing  the  amount  of  the  fine  by  two,  it  must  neverthe- 
less in  all  cases  state  definitely  the  number  of  days,  and  that 
an  omission  to  thus  fix  the  time  renders  the  judgment  void  pro 
tanto.  In  other  words,  though  the  wording  of  the  order,  with- 
out so  stating,  clearly  indicates  the  number  of  days  the  im- 
prisonment must  continue,  the  judgment  is  nevertheless  void 
unless  it  names  the  number.  We  think  that  the  expression 
"specifying  the  extent  of  the  imprisonment,  which  must  not 
exceed,"  etc.,  does  not  clothe  the  court  with  discretion  to  fix 
the  time  of  imprisonment,  but  is  intended  merely  to  fix.  a  limita^ 
tion  beyond  which  the  court  may  not  go.  {Ex  parte  Ellis,  54 
Cal.  204.)  Consideration  of  this  feature  of  the  statute  is  not 
pertinent  here,  however;  for  the  question  determined  by  Judge 
Clements  and  submitted  to  us  is  whether  the  judgment  as  pro- 
nounced by  Judge  Smith  is  upon  the  face  of  it  suflSciently  defi- 
nite and  certain  to  meet  the  requirements  of  the  statute.  Now, 
if  we  omit  the  words  ''not  paid,"  there  can  be  no  doubt  as  to 
the  extent  of  the  imprisonment  imposed  by  the  judgment.  The 
fine  imposed  is  the  definite  sum  of  $500,  which  is  within  the 
maximum  provided  by  section  8388,  supra;  and  imprisonment 
**for  the  term  of  one  day  for  each  $2  of  said  fine"  must,  from 
any  rational  point  of  view,  be  construed  to  mean  imprisonment 
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until  the  fine  is  paid,  not  exceeding  250  days,  the  quotient  pro- 
duced by  dividing  500  by  2,  the  measure  of  per  diem  fixed. 
This  satisfies  all  the  requirements  of  the  statute,  for  the  period 
of  imprisonment  is  as  definitely  fixed  as  if  the  statement  had 
been  added,  "not  to  exceed  250  days."  {Ex  parte  Sing  Ah 
Tong,  84  Cal.  165,  24  Pac.  181.)  The  addition  of  the  words 
''not  paid"  does  not  render  the  judgment  indefinite.  The 
statute  itself  does  not  provide  that  the  defendant  shall  be  re- 
leased upon  the  pa3mient  of  any  portion  of  the  fine  not  satis- 
fied by  the  imprisonment.  If  it  be  assumed  that  it  may  be  so 
construed  as  to  imply  this,  the  words  "not  paid"  can  be 
assigned  no  other  meaning  than  that  the  petitioner  will  be  en- 
titled to  release  upon  making  payment.  In  any  event,  he  can- 
not complain  that  the  judgment  in  this  respect  is  more  liberal 
toward  him  than  the  statute  requires. 

Some  contention  is  made  by  counsel  for  respondent  that, 
[2]  since  section  8388,  supra,  authorizes  the  imposition  of  a 
fine  only,  and  section  9371  provides  for  imprisonment  where 
the  payment  of  both  fine  and  costs  is  imposed,  the  latter  sec- 
tion has  no  application  to  a  case  in  which  a  fine  only  is  the  pen- 
alty. It  is  sufiScient  answer  to  this  contenti(»i  to  say  that  the 
purpose  of  the  section  is  to  provide  a  summary  method  of  en- 
forcing payment  in  all  cases  not  otherwise  provided  for,  where 
the  penalty  imposed  is  the  payment  of  a  sum  of  money;  the 
method  provided  in  section  9374  being  cumulative. 

Counsel  says  in  his  brief  that  section  8388  clearly  does  not 
authorize  the  court  to  impose  a  sentence  of  imprisonment  for 
[8]  a  first  oftense,  and  that  the  court  exceeded  its  jurisdio- 
tion  in  imposing  imprisonment  in  this  case.  Herein  counsel 
overtook  the  distinction  between  imprisonment  imposed  as  a 
penalty  and  imprisonment  imposed  conditionally  under  the 
statute.  The  latter  is  no  part  of  the  penalty,  and,  as  we  have 
already  said,  is  one  of  the  methods  of  enforcing  it;  and,  while 
it  is  true  that  the  imprisonment  suffered  by  an  offender  in  the 
enforcement  of  the  penalty  for  the  first  offense  may  possibly 
continue  for  a  longer  time  than  that  provided  as  a  penalty  for 
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a  second  offense,  this  does  not  at  all  indicate  that  the  legisla- 
ture intended  that  the  payment  of  a  fine  imposed  for  a  first  of- 
fense should  be  enforced  by  execution  only.  If  the  offender 
cannot  pay  the  fine,  or  any  part  of  it,  he  may  be  released  from 
prison  under  the  provisions  found  in  section  9373.  If  he  is 
contumacious,  and,  though  able  to  do  so,  refuses  to  pay,  he  can- 
not justly  complain;  section  9374  providing  that  he  must  be 
imprisoned  for  the  full  term  ascertained  as  provided  in  section 
9371. 
The  order  of  the  district  court  is  annulled. 

Mb.  Justice  Sanneb  and  Mb.  Justice  Hollowat  concur. 


INTER-STATE  LUMBER  CO.,  Respondent,  v.  WESTERN 
MORTGAGE  &  WARRANTY  TITLE  CO.  bt  al..  Appel- 
lants. 

(No.  3,593.) 
(Submitted  June  28,  1915.    Decided  July  3,  1915.) 

[149  Pac  975.] 

Building    Contracts — Construction — Extra   Materials — Waiver. 

Building  Contracts — Construction — ^Bxtra  Materials. 

1.  Held,  in  an  action  to  recover  for  extra  materials  furnished  in  the 
erection  of  a  building,  that  a  clause  in  tlie  contract^  ''Nothing  shall 
be  considered  as  extra  unless  it  is  agreed  upon  in  writing  before  smid 
extra  work  is  done/'  had  reference  only  to  extra  work  and  not  to 
materials. 

Same — Waiver. 

2.  Assuming  that  the  clause  referred  to  above  covered  extra  materials, 
it  could  be  and  was  abrogated  bj  oral  agreement  of  the  parties,  or 
waived  bj  plaintiff. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  Boy 
E.  Ayers,  Judge  of  the  Tenth  Judicial  District,  presiding. 

AcrnoN  by  the  Inter-State  Lumber  Company,  a  corporation, 
against  the  Western  Mortgage  &  Warranty  Title  Company,  a 
corporation,  and  another.    Judgment  for  plaintiff  and  defend- 
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ants  appealed  from  it  and  an  order  denying  a  new  trial.    Af- 
firmed. 

Cause  sabmitted  on  briefs  of  counseL 
Mr.  Massena  BvUard,  for  Appellants. 

Iff.  Henry  C.  Smith,  for  Respondent. 

A  provision  in  a  building  contract  fhat  "no  allowance  will 
be  made  for  extra  work  whatsoever  unless  notice  is  served  up- 
on the  owner  and  the  written  consent  of  the  owner  is  obtained 
before  the  extra  work  is  started,"  does  not  apply  to  new  work 
eontracted  for  specially  after  the  original  contract  was  made. 
(SchuUz  v.  Seibd,  209  Pa.  St.  27,  57  Atl.  1120.)  If  work  is 
entside  of  the  contract,  the  terms  of  the  contract  do  not  apply 
to  the  work,  such  as  conditions  as  to  written  orders,  forfeiture, 
valuation,  and  certificate  of  the  architect.  (1  Hudson  on  Build- 
ing, etc.,  Contracts,  p.  441.)  *'It  must  be  true  that  an  accept- 
ance of  the  benefits  of  the  transaction  imposes  an  obligation 
to  assume  its  burdens."  {Tryon  v.  White  etc.  Co.,  62  Conn. 
161,  20  L.  R.  A.  291,  25  Atl.  712;  United  States  BoUing  Stock 
Co.  V.  Atlantic  etc.,  B.  Co.,  34  Ohio  St.  450,  32  Am.  Rep.  380.) 
"It  cannot  be  doubted  that  the  owner  of  a  building  is  liable 
for  work  done  and  materials  furnished  by  the  contractor,  not 
called  for  by  his  original  contract,  when  the  owner  or  his 
agent,  by  a  subsequent  oral  agreement  promised  to  pay  there- 
for, or  knew  that  the  contractor  would  charge  for  the  same  as 
extras  and  assented  thereto,  or  permitted  the  same  without  ob- 
jection.'' (McLeod  V.  Oenius,  31  Neb.  1-6,  47  N.  W.  473; 
McFadden  v.  O'Donnell,  18  Cal.  160;  Badders  v.  Dams,  88 
Ala.  367,  6  South.  834;  Porter  v.  Swan,  17  N.  Y.  Supp.  (City 
Ct)  351;  Smith  V.  Alker,  102  N.  T.  87,  5  N.  B.  791;  Ahells  v. 
City  of  Syracuse,  7  App.  Div.  501,  40  N.  Y.  Supp.  233;  City 
of  Elgin  v.  Joslyn,  36  HI.  App.  301.)  Evidence  of  supple- 
mental agreement  is  admissible.  (Lange  v.  Johnson,  87  Wis. 
26,  57  N.  W.  1109 ;  Demarest  v.  Hadde,  52  N.  Y.  Super.  Ct.  398 ; 
108  N.  Y.  658,  15  N.  E.  444.)     *^When  a  contract  provides  that 
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specified  were  actually  furnished  by  the  plaintiff,  the  Inter-State 
Lumber  Company,  and  went  into  the  building,  under  the  au- 
thority of  Mr.  Kleinschmidt,  as  above  stated,  and  they  were 
absolutely  necessary  to  complete  the  work.  •  •  •  There 
was  no  written  agreement  with  reference  to  it,  nor  was  there 
any  written  authority." 

The  contention  of  the  defendants   is   that,   notwithstanding 
these  circumstances,  recovery  for  the  extra  material  may  not  be 
[1]     had  because  the  specifications  are  to  be  read  into  the  con- 
tract, and  these  contain  a  clause  that:  *' Nothing  shall  be  con- 
sidered as  extra  unless  it  is  agreed  upon  in  writing  before  said 
extra  work  is  done,  and  signed  by  the  owner  and  contractor  and 
certified  to  by  the  architects."    The  contention  cannot  be  up- 
held for  at  least  three  reasons,  which  may  be  briefly  stated 
thus :  The  duty  of  plaintiff  under  the  contract  was  measured,  as 
to  the  quantity  of  materials  to  be  furnished,  by  the  lists  at- 
tached ;  the  reference  to  the  specifications  having  to  do,  not  with 
quantity,  which  was  governed  by  the  lists,  but  with  character 
and  quality,  as  to  which  no  fault  was  found.    The  clause  of 
the  specifications  invoked  has  no  express  reference  to  materials, 
but  only  to  extra  work,  and  there  is  notiiing  in  the  record  to 
compel  the  inference  that  materials  were  intended  to  be  within 
its  purview.     Compliance  with  it  was  therefore  not  essential. 
But,  assuming  the  clause  referred  to  does  cover  materials  and 
[2]     is  to  be  read  into  the  contract,  that  would  not  prevent  what 
the  evidence  tends  to  establish,  viz.,  the  abrogation  of  this  clause 
by  subsequent  oral  agreement  of  the  parties,  or  its  waiver,  with- 
out writing,  by  the  party  for  whose  protection  it  was  intended. 
{Wortma/n  v.  Kleinschmidt,  12  Mont.  316,  330,  30  Pac.  280; 
Hamilton  v.  Woadworth,  17  Mont.  327,  42  Pac.  849;  Badders 
&  Britt  V.   Davis,  88  Ala.    367,  6    South.    834;   McFadden    v. 
O'Donnell,  18  Cal.  160;  Bartlett  v.  Stanchfield,  148  Mass.  394, 
2  L.  R.  A.  625,  19  N.  E.  549.) 
I  2.  Whether  the  plaintiff  furnished  the  materials  promptly, 

"so  as  not  to  delay  the  work,"  and,  if  it  did  not,  whose  ^was 
the  fault,  were  questions  of  fact.    Upon  them  the  evidence  seems 


51  Mont]  State  v.  District  Coubt  et  al.  195 

to  preponderate  decisively  against  the  defendants'  eontention 
that  there  was  such  failure  or  fault  on  plaintiff's  part.  The 
testimony  of  defendants'  own  supervisor  is  alone  sufi&cient  to 
justify  the  findings  on  this  point,  and  it  is  useless  to  seek  of 
this  court  a  revision  of  the  judgment  in  that  regard. 

Error  is  assigned  upon  certain  rulings  in  the  admission  and 
exclusion  of  evidence.  These  assignments  are  all  technical  in 
character.  Most  of  the  rulings  complained  of  were  correct.  In 
none  of  them  was  there  error  sufScient  to  command  a  retrial  of 
the  cause. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mr.  Cheep  Justice  Brantly  and  Mr.  Justkjb  Holloway  con- 
cor. 


STATE  EX  rbl.  COLEMAN,  Relator,  v.  DISTRICT  COURT 

et  al.,  Respondents. 

(No.  3,686.) 
(Submitted  June  28,  1915.    Decided  July  3,  1915.) 

[149  Pac.  973.] 

C<nifempt — Attorneys — Evidence — Sufficiency  —  Habeas  Corpus 
— Supervisory  Control, 

Saheas  Corpus — Suporvisoiy  Control — Not  ConciiTrent  Bemedies. 

1.  Habeas  corpus  and  supervisory  control  are  not  concurrent  remedies, 
and  one  cannot  be  invoked  in  aid  of  the  other.  The  former  challenges 
the  jurisdiction  of  the  lower  court,  while  the  latter  concedes  it. 

[As  to  habeas  corpus  to  obtain  relief  from  imprisonment  for  con- 
tempt, see  note  in  87  Am.  St.  Rep.  179.] 

Writ  of  Supervisory  Control — Nature  of  Remedy. 

2.  The  writ  of  supervisory  control  issues  to  review  an  action  of  the 
district  court  of  a  character  so  arbitrary  and  unlawful  as  to  be 
tyrannical. 

Same — ^Attorneys — Contempt — Evidence — Sufficiency. 

3.  Evidence  in  a  contempt  proceeding  on  an  attorney's  application  for 
writ  of  supervisory  control  to  review  a  judgment  finding  him  guilty, 
held  to  sustain  the  action  of  the  district  court,  it  establishing  that 
the  attorney  had  entered  the  judge's  chambers  in  the  latter's  absence 
and  without  his  consent,  procuring  a  discarded  memorandum   intended 
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as  a  basis  for  an  appropriate  minute  entrj  in  a  cause  in  which  hs 
represented  one  of  the  parties,  and  filing  it  with  the  clerk. 

Contempt — ^Proceedings — ^How  to  be  Entitled. 

4.  Contempt  proceeding  should  not  be  entitled  in  the  case  in  which 
the  contempt  was  committed,  but  a  citation  should  run  in  the  name  of 
the  state. 

6ame — ^What  Constitutes. 

5.  Any  act  done  for  the  purpose  of  corrupting  the  records  of  a  court 
of  justice,  whether  successful  or  not,  constitutes  an  unlawful  inter- 
ference with  the  proceedings  of  the  court,  under  subdivision  9  of  sec- 
tion 7309,  Bevised  Codes. 

[As  to  removal  or  destruction  of  subject  matter  of  litigation  pending 
appeal  as  contempt  of  appellate  court,  see  note  in  Ann.  Gas.  191 2iS^ 
516.] 

Original  application  for  writ  of  supervisory  control  by  the 
State  on  the  relation  of  John  A.  Coleman,  against  the  district 
court  of  the  tenth  judicial  district  in  and  for  the  county  of 
Fergus  and  Roy  E.  Ayers,  Judge  thereof.  Motion  to  quash  sus- 
tained and  proceeding  dismissed. 

Messrs,  0.  W,  McConneU  and  A.  J.  Oalen,  for  Relator;  Mr. 
McConnell  argued  the  cause  orally. 

Messrs.  Belden  d;  De  Kalb,  for  Respondents,  submitted  a  brief; 
Mr.  H.  L.  De  Kalb  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Early  in  this  year  there  was  pending  in  the  district  court  of 
Fergus  county  an  action  wherein  F.  H.  Stokes  was  plaintiff 
and  W.  A.  Long  was  defendant.  The  action  had  been  tried, 
resulting  favorably  to  the  plaintiff.  ■  The  defendant  had  moved 
for  a  new  trial  upon  the  minutes  of  the  court  and  had  presented 
for  settlement  a  statement  of  the  case,  under  section  6799,  Re- 
vised Codes.  On  May  6  counsel  for  plaintiff  served  upon  coun- 
sel for  defendant  certain  proposed  amendments  to  the  statement, 
and  thereafter  counsel  for  defendant  filed  objections  to  such 
amendments.  On  May  18  a  hearing  upon  the  settlement  was 
had,  and  on  May  19  a  rough  draft  of  a  minute  entry  designed 
to  show  the  proceedings  taken  on  the  day  previous  was  dictated 
by  the  court  and  written  out  by  the  court  stenographer.    John 
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A.  Coleman,  attorney  for  the  plaintiff,  secured  the  draft  of 
the  minute  entry  from  the  stenographer,  altered  it  by  erasures 
and  additions,  and  the  same,  in  that  condition,  was  left  upon  the 
judge's  desk.  On  May  24,  when  the  attention  of  the  judge 
was  called  to  the  proposed  minute  entry  aa  changed,  he  refused 
to  make  use  of  it,  and  discarded  it  by  throwing  it  into  his  waste- 
imper  basket.  On  May  26  Attorney  Coleman  called  upon  the 
stenographer  for  the  draft,  and,  when  informed  that  it  was 
probably  upon  the  judge's  desk,  asked  that  the  door  of  the 
judge's  chambers  be  unlocked,  and,  when  this  was  done,  went 
into  the  chambers,  searched  among  the  papers  upon  the  judge's 
desk  and  ebewhere,  and  finally  found  the  discarded  minute  en- 
try in  the  waste-paper  basket,  took  it,  indorsed  thereon  the  title 
of  the  court  and  cause,  and  the  following:  '' Transcript  of 
original  minute  entry,  made  by  the  court" — and  then  procured 
it  to  be  filed  by  the  clerk  of  court.  On  May  28,  when  it  was 
disclosed  that  this  paper  had  been  filed,  certain  ai&davits  were 
presented  to  the  court  setting  forth  the  facts,  and  thereupon 
a  citation  was  issued  to  the  attorney  to  show  cause  why  he  should 
not  be  punished  as  for  contempt.  In  response  to  the  citation, 
the  accused  appeared  in  person  and  also  presented  his  affidavit 
or  verified  answer.  Upon  these  records  a  hearing  was  had, 
which  resulted  in  a  judgment  finding  the  accused  guilty  of  con- 
tempt and  prescribing  punishment  by  fine  and  imprisonment 
in  the  county  jail.  Upon  being  committed,  he  applied  to  this 
court  for  a  writ  of  habeas  corpus,  which  was  granted,  and  upon 
the  return  day  made  the  further  application  for  a  writ  of  super- 
visory control.  To  the  order  to  show  cause,  a  motion  to  quash 
was  interposed,  and  the  proceeding  submitted. 

1.  Habeas  corpus  and  supervisory  control  are  not  concurrent 
[1]  remedies,  and  one  cannot  be  invoked  in  aid  of  the  other. 
The  former  challenges  the  jurisdiction  of  the  lower  court,  while 
the  latter  concedes  jurisdiction.  It  is  apparent  from  the  affi- 
davit for  the  writ  of  liabeas  corpus  and  the  return  made  to  the 
writ  that  the  petitioner  could  not  hope  to  secure  the  desired 
relief  in  that  proceeding;  and  we  have  accordingly  treated  the 
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application  for  the  writ  of  supervisory  control  as  an  abandon- 
ment of  the  former  proceeding. 

2.  We  are  presented  with  the  entire  record  which  was  before 
the  lower  court  in  the  contempt  matter,  and  from  it  are  to  de- 
£2]  termine  whether  the  court  acted  in  a  manner  so  arbitrary 
and  unlawful  as  to  be  tyrannical.  {State  ex  rel.  Heime  v.  Dis- 
trict Court,  32  Mont.  579,  81  Pac.  345.) 

Prom  the  record  it  .appears  that  the  rough  draft  of  the  min- 
ute entry  was  prepared  only  as  a  memorandum  or  working  basis 
[3]  from  which  the  judge  proposed  to  evolve  an  appropriate 
order  to  be  entered  upon  the  minutes  reciting  the  proceedings 
had  in  court  on  May  18.  That  the  judge's  chambers  were  en- 
tered by  the  accused  in  the  judge's  absence,  and  this  discarded 
paper  taken  from  the  waste-basket  and  filed  with  the  clerk  by 
the  accused,  admits  of  no  doubt.  The  importance  of  the  docu- 
ment, as  altered  by  the  attorney,  arises  from  the  fact  that  there 
was  a  disagreement  between  the  trial  judge  and  the  accused 
as  to  the  date  upon  which  the  defendant  had  presented  to  the 
judge  the  proposed  statement  with  the  amendments  and  ob- 
jections. Under  sections  6788  and  6796,  Revised  Codes,  made 
applicable  by  reference  by  section  6799,  the  duty  was  imposed 
upon  the  moving  party  (in  this  instance  defendant  Long)  to 
present  the  proposed  statement  and  amendments  to  the  judge 
within  ten  days  from  the  date  upon  which  the  amendments  were 
served.  The  amendments  were  served  on  May  6.  May  16  was 
Sunday,  and  Monday,  the  17th,  was  the  last  day  upon  which 
the  defendant  could  act  and  bring  himself  within  the  statutory 
time.  The  judge  of  the  trial  court  contended  that  the  papers 
had  been  presented  to  him  on  the  17th,  while  the  accused  in- 
sisted that  they  were  not  presented  until  the  18th,  or  one  day 
after  the  time  allowed  by  law  had  expired.  In  the  rough  draft 
of  the  minute  entry  as  filed  by  the  accused,  the  day  of  presenta- 
tion was  written  May  18,  1915.  Notwithstanding  this  date  ap- 
peared in  the  memorandum  as  dictated  by  the  judge,  it  is  ap- 
parent from  the  record  that  the  accused  attorney  knew,  at  the 
time  he  filed  the  memorandum,  that  it  was  not  the  intention  of 
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the  judge  to  have  the  court  minutes  recite  that  the  papers  were 
presented  on  the  18th,  but  that  it  was  his  intention  to  have  the 
record  disclose  that  the  presentation  had  been  made  on  the  17th, 
Bid  within  the  time  allowed  by  law. 

Prom  the  fact  that  the  accused  procured  to  be  filed  the  dis- 
carded paper  wherein  was  the  recital  that  the  presentation  was 
made  on  May  18,  from  the  fact  that  the  accused  indorsed  the 
discarded  memorandum,  **  Transcript  of  original  minute  order 
made  by  court";  from  the  fact  that  the  accused  secured  the  dis- 
carded paper  by  entering  the  judge's  chambers  in  the  absence 
of  the  judge,  and  upon  the  hypothesis  that  no  other  possible 
purpose  could  have  been  intended,  the  court  found  that  the 
purpose  of  the  accused  was  to  corrupt  the  records  of  the  court 
by  procuring  the  minutes  to  be  entered  containing  a  false  re- 
cital, and  one  which  disclosed  that  the  defendant  in  Stokes  v. 
Long  had  no  right  to  have  the  statement  settled.  If,  from  the 
record  before  it,  the  lower  court  could  fairly  draw  the  infer- 
ence indicated,  then  we  have  no  right  to  interfere. 

There  were  some  slight  conflicts  in  the  evidence  presented 
by  the  affidavits.  For  instance,  the  accused  insisted  that  he 
dictated  a  portion  of  the  rough  draft  of  the  minute  entry  in 
the  presence  and  at  the  suggestion  of  the  judge  himself,  while 
the  affidavits  of  the  judge  and  stenographer  make  it  appear 
that  the  draft  was  dictated  by  the  judge  alone.  Whatever  con- 
flicts tiiere  were  in  the  evidence  were  resolved  by  the  trial 
court  against  the  accused,  and  we  cannot  say  that  the  decision 
upon  this  question  was  not  justified. 

Any  court  which  would  relinquish  to  interested  parties  the 
right  to  interfere  with  its  records,  and  particularly  to  the  ex- 
tent of  permitting  such  parties  to  dictate  the  minutes  of  the 
court,  so  that  they  would  not  correctly  represent  its  proceed- 
ings, would  forfeit  all  claim  to  respect;  and  any  attorney  who 
attempts  clandestinely  to  manipulate  the  records  of  the  court 
in  his  own  interest  or  the  interest  of  his  client  breaches  the 
obligation  of  his  oath  of  office  and  is  guilty  of  contempt  of  court, 
as  defined  in  subdivisions  3  and  9  of  section  7309. 
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Without  detailing  at  length  the  evidence  before  the  lower 
court,  we  content  ourselves  with  saying  that,  in  our  opinion,  the 
inference  of  guilt  is  a  legitimate  one  to  draw  from  the  facts 
disclosed. 

Certain  technical  objections  are  urged  against  the  proceedings 
taken  in  the  lower  court,  but  conceding  that  contempt  prooeed- 
[4]  ings  should  not  be  entitled  in  the  principal  case,  and  that 
a  citation  should  run  in  the  name  of  the  state  of  Montana^  still 
the  errors  committed  could  not  prejudice  any  substantial  right 
of  the  accused.  If,  upon  the  hearing,  the  presiding  judge  em- 
ployed language  which  might  better  have  been  omitted,  this  of 
itself  is  inconsequential.  A  trial  judge  may  sometimes  feel  that 
the  occasion  justifies  the  expression  of  righteous  indignation, 
even  from  the  bench.  The  record  faila  to  indicate  that  the 
court  was  actuated  by  passion  or  prejudice  in  arriving  at  or 
pronouncing  the  judgment. 

Assuming  that  the  evidence  establishes  the  guilt  of  the  ac- 
cused, the  enormity  of  the  offense  justifies  the  punishment  im- 
posed. The  record  discloses  a  needless  colloquy  between  the 
court  and  the  accused  at  the  hearing,  but  it  fails  to  show  that 
the  accused  was  denied  any  right  to  which  he  was  entitled.  On 
the  contrary,  it  appears  therefrom  that  he  was  content  to  rest 
his  case  upon  the  defense  set  forth  in  his  affidavit.  It  does 
not  aid  the  accused  to  say  that  the  court  finally  had  the  min- 
utes recite  the  facts  stated  in  the  draft  as  altered,  with  the 
'  exception  of  the  date.  The  date  was  the  matter  of  primary 
importance.  Neither  does  it  answer  to  say  that  no  harm  actu- 
ally resulted  from  the  acts  of  the  accused,  or  that  the  clerk 
probably  would  not  have  entered  up  the  minutes  in  accordance 
[5]  with  the  terms  of  the  discarded  memorandum.  Any  act 
done  for  the  purpose  of  corrupting  the  court's  records,  whether 
successful  or  not,  constitutes  an  unlawful  interference  with  the 
proceedings  of  the  court,  and,  when  an  attorney  is  the  author 
of  the  act,  he  violates  the  duty  enjoined  by  his  position. 

The  punishment  imposed  is  within  the  limits  prescribed  by 
section  7318,  Revised  Codes.    In  attacking  the  judgment  which 
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provides  for  imprisonment  until  the  fine  is  paid,  counsel  for 
the  accused  fails  to  discriminate  between  the  judgment  author- 
ized by  law  to  be  entered  and  the  means  which  may  lawfully 
be  employed  to  compel  satisfaction  of  the  judgment.  (Rev. 
Codes,  sec.  9379.) 

The  motion  to  quash  the  order  to  show  cause  is  sustained,  and 
the  proceeding  is  dismissed. 

Dismissed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Sanneb  con- 
cur. 

Behearing  denied  October  7,  1915. 


In  be  COLEMAN. 

(No.  3,878.) 
(Sabmitted  June  28,  1915.    Decided  July  8,  1915.) 

[149  Pac.  975.] 

Application  by  John  A.  Coleman  for  writ  of  habeas  corpus. 

Messrs.  O.  W.  McConnell  and  A.  J.  Oalen,  for  Petitioner. 

MK.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  writ  of  habeas  corpus  heretofore  issued  is  quashed,  and 
the  petitioner  is  remanded  to  the  custody  of  the  sheriff  of  Fer- 
gus county. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Sanneb  con- 
cur. 
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SMITH,  Appellant,  v.  BARNES  bt  al..  Respondents, 

(No.  3,528.) 
(Submitted  May  17,  1915.    Decided  July  7,  1915.) 

[149  Pac.  963.] 

Contracts — Alteration — Spoliation — Effect — Pleading  —  Bvrden 
of  Proof — Ratification — Waiver  —  Estoppel  —  Instructions  — 
Actions — Legal  or  Equitable — Theory  of  Case. 

Actions — ^Legal — Equitable. 

1.  Where  a  complaint  presents  an  action  at  law,  its  nature  is  not 
changed  by  the  fact  that  equitable  defenses  have  been  interposed  or 
equitable  rights  suggested. 

Appeal  and  Error — Theory  of  Case. 

2.  The  supreme  court  will  review  a  case  upon  the  theory  on  which 
it  was  tried  in  the  district  court. 

Same — New  Trial  Orders — Presumptions. 

3.  Where  a  motion  for  new  trial  was  heafd  and  denied  by  a  judge 
other  than  the  one  who  fried  it,  his  order  cannot  be  aided  by  those 
presumptions  which  are  indulged  in  favor  of  a  liko  order  when  made 
by  the  trial  judge. 

Same — Verdict — Conflicting  Evidence. 

4.  In  an  action  at  law  the  verdict  of  the  jury  based  upon  substantial, 
though  conflicting,  evidence,  will  not  be  disturbed  on  appeal. 

Contracts — Alteration — Evidence. 

5.  Evidence,  in  an  action  for  breach  of  a  contract  for  the  sale  and 
purchase  of  stock  with  a  provision  alleged  to  have  been  incorporated 
therein  to  the  effect  that  upon  payment  of  the  respective  installments 
of  the  purchase  price  a  proportionate  amount  of  the  stock  should  be 
delivered  to  the  purchaser,  held  to  sustain  a  finding  that  the  parties 
did  not  so  contract,  but  that  their  contract  was  changed  to  the  terms 
pleaded,  after  execution,  and  without  defendant's  knowledge  or  consent. 

Same — Breach — Burden  of  Proof — Alteration — Pleading. 

6.  In  an  action  for  breach  of  contract,  plaintiff  has  the  burden  of 
establishing  the  contract  substantially  as  alleged;  and  where  the 
declaration  was  upon  a  contract  without  regard  to  alterations,  and  a 
vitiating  alteration  (as  defined  in  paragraph  8,  infra),  is  alleged  and 
proved  by  defendant,  the  action  fails. 

[As  to  burden  of  proving  apparent  alteration,  see  notes  in  37  Anu 
Rep.  260;  86  Am.  St.  Rep.  128.] 

Same — Spoliation — Pleading. 

7.  In  the  case  of  a  spoliation  (as  defined  in  paragraph  8,  infra')^  tbe 
plaintiff  must  declare  upon  the  contract  as  originally  made,  and  if  the 
contract  pleaded  is  not,  by  reason  of  spoliation,  the  agreement  of  the 
parties,  the  action  must  fail. 

Same — "Alteration" — "Spoliation." 

8.  An  "alteration"  occurs  when  a  written  contract  is  intentionally 
changed  in  a  material  respect  after  execution  by  or  at  the  instance 
of  one  of  the  parties  and  without  the  consent  of  the  other,  while  a 
''spoliation"  is  the  imauthorized  change  of  a  written  contract  bj  a 
stranger. 

[As  to  materiality  of  alteration,  see  note  in  86  Am.  St.  Rep.  84.] 
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Same — ^Alteration — Eflfect. 

9.  The  legal  effect  of  an  alteration  as  above  defined  is  to  extinguish 
all  the  executory  obligations  of  the  contract  in  favor  of  the  party 
responsible  for  it,  as  against  the  party  who  does  not  consent,  and  the 
former  cannot  maintain  an  action  on  the  contract  in  either  its  original 
or  altered  form;  while  the  nonconsenting  party  loses  no  right  and  is 
not  required  to  rescind  or  repudiate  the  contract  as  it  actually  was 
made,  but  may  ignore  the  change  and  hold  the  party  at  fault  to  the 
contract  as  originally  made. 

[As  to  what  is  and  effect  of  alteration,  see  note  in  10  Am.  Dec.  267; 
17  Am.  St.  Bep.  97;  86  Am.  St.  Bep.  117.] 

Same — Spoliation — Effect. 

10.  The  effect  of  a  spoliation  as  defined  in  paragraph  8,  supra,  is 
that  the  contract  stands  as  originally  made^  without  regard  to  the 
change. 

Same — Batifieation — ^Waiver — Pleading. 

11.  Batifieation  and  waiver  of  an  alteration  or  spoliation  of  a  con- 
tract are  in  the  nature  of  estoppel,  and,  to  be  available,  murt  be  pleaded 
when  an  opportunity  to  make  such  plea  is  presented. 

Same — Estoppel. 

12.  The  nonconsenting  party  to  a  change  in  a  written  contract  could 
not  be  estopped  by  any  action  or  inaction  on  his  part  short  of  an 
acceptance  of  the  change. 

Trial — Instructions  Binding  upon  Jury. 

13.  The  instructions  of  the  court,  whether  right  or  wrong,  are  binding 
upon  the  jury,  provided  they  are  applicable  within  the  issues. 

Appeal  from  District  Court,  Fergus  County;  Chas.  L.  Crum, 
a  Judge  of  the  Thirteenth  Judicial  District,  presiding. 

Action  by  D.  F.  Smith  against  John  P.  Barnes  and  another. 
Judgment  for  defendant  Barnes;  motion  for  new  trial  denied, 
and  plaintiff  appeals.    Judgment  and  order  affirmed. 

Messrs.  H.  O.  &  8.  H.  Mclntire  and  Mr.  0.  W.  Belden,  for 
Appellant,  submitted  a  brief,  and  one  in  reply  to  that  of  Ee- 
spondents;  Mr.  H.  O.  Mclntire  argued  the  cause  orally. 

Mr,  James  A.  Walsh  and  Mr.  E.  C.  Russell,  for  Respondents, 
submitted  a  brief  and  argued  the  cause  orally. 

MB.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  complaint  alleges  that  on  June  7,  1910,  the  defendant 
Barnes,  as  party  of  the  first  part,  entered  into  a  written  \gree- 
ment  with  the  plaintiff  Smith  and  the  defendant  McCullough, 
u  parties  of  the  second  part  (they  acting  for  themselves  and 
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one  Stack),  the  material  provisions  of  whidi  agreement  are  as 
follows  : 

''The  party  of  the  first  part  hereby  agrees  to  sell  and  the  par- 
ties of  the  second  part  agree  to  purchase  all  of  the  stock  of  the 
Judith  Basin  Milling  Company,  a  corporation  of  the  state  of 
Montana,  •  •  •  f or  the  sum  of  $80,000,  payable  in  the 
manner  following,  to-wit:  Ten  thousand  ($10,000)  dollars  cash 
upon  the  signing  of  these  presents,  receipt  whereof  is  hereby 
acknowledged ;  five  thousand  ($5,000)  dollars  December  1,  1910, 
ten  thousand  ($10,000)  dollars  January  1,  1911,  ten  thou- 
sand ($10,000)  dollars  January  1,  1912,  ten  thousand  ($10,000) 
dollars  January  1,  1913,  and  ten  thousand  dollars  on  the  Ist 
day  of  each  succeeding  January  until  the  total  of  said  consid- 
eration shall  have  been  paid,  except  as  to  the  last  payment, 
falling  due  January  1,  1916,  which  shall  be  fifteen  thousand 
dollars. 

''And  it  is  further  agreed  and  understood  that  the  said  stock 
properly  indorsed  shall  be  placed  by  the  said  party  of  the  first 
part  in  escrow  in  the  Empire  Bank  &  Trust  Company  in  the 
hands  of  the  cashier  thereof  at  Lewistown,  Montana,  to  be  by 
him  delivered  upon  the  payment  in  full  and  according  to  their 
terms  and  tenor,  notes  representing  the  said  deferred  payments. 

"And  it  is  further  agreed  and  understood  by  and  between 
said  parties  that  said  notes  shall  bear  and  draw  interest  at  the 
rate  of  eight  (8)  per  cent  per  annum,  interest  payable  annually, 
and  upon  the  full  payment  of  each  of  said  notes,  a  proportion- 
ate amount  of  said  stock  shall  be  delivered  by  the  cashier  of  said 
bank  to  said  second  parties,  but  upon  the  failure  of  the  second 
parties  to  make  payments  or  any  of  them,  or  the  interest  accrued 
on  any  of  said  payments,  then  the  first  party  shall  have  the 
right  and  option  to  demand  of  said  bank  and  upon  demand  said 
bank  shall  deliver  to  him  said  certificates  so  placed  in  escrow, 
and  thereupon  the  second  parties  shall  forfeit  to  the  first  party 
all  sums  theretofore  paid  as  liquidated  damages  under  this  con- 
tract*' 
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After  explaining  that  the  interest  of  Stack  has  been  assigned 
to  the  plaintiff,  and  that  McCullough  is  made  a  defendant  be- 
cause of  his  refusal,  after  demand,  to  join  the  plaintiff  in  the 
action,  the  complaint  further  alleges  (paragraph  5) :  ''That  said 
contract  or  writing  does  not  fully  or  plainly  set  forth  the  un- 
derstanding and  agreement  of  the  parties  thereto  as  it  should 
in  that  the  true  understanding  and  agreement  of  said  parties 
at  and  prior  to  the  execution  thereof  was  that  upon  payment  of 
the  respective  installments  of  money  provided  for  in  said  con- 
tract or  agreement,  and  at  this  time  of  such  payments,  a  pro- 
portionate amount  of  the  stock  therein  mentioned  should  be 
delivered  to  and  become  the  absolute  property  of  said  parties 
of  the  second  part,  and  in  this  regard  said  writing  is  contra- 
dictory and  ambiguous;  the  true  intent,  understanding,  and 
agreement  of  the  parties  thereto  being  that,  for  every  $1,000 
paid  on  account  of  the  purchase  price,  there  should  be  delivered 
to  said  parties  of  the  second  part  one-eightieth  of  the  total  capi- 
tal stock  of  the  Judith  Basin  Milling  Company,  a  corporation  or- 
ganized and  doing  business  under  and  by  virtue  of  the  laws 
of  the  state  of  Montana,  agreed  to  be  sold  thereby,  to-wit,  1,000 
shares  of  tiie  par  value  of  $100  each."  Following  this  para^ 
graph  are  allegations  to  the  effect  that  the  sum  of  $10,000,  ac- 
knowledged by  the  agreement,  was  in  fact  paid,  and  the  notes 
for  l3ie  deferred  installments  were  actually  executed  as  required 
thereby;  that  at  the  maturity  of  the  note  due  December  1,  1910, 
plaintiff  tendered  the  amount  thereof,  with  interest,  to  the  Em- 
pire Bank  &  Trust  Company,  coupled  with  a  demand  for  the 
delivery  of  a  proportionate  amount  of  said  stock,  but  this  ten- 
der and  demand  were,  at  the  instance  of  defendant  Barnes,  re- 
jected and  refused;  that  at  the  maturity  of  the  note  due  on  Jan- 
nary  1,  1911,  plaintiff  offered  to  pay  the  full  amount  thereof, 
with  interest,  coupling  said  offer  with  a  like  demand,  which 
offer  and  demand  were  similarly  rejected  and  refused;  that 
I  Barnes  has  failed  and  refused  to  deliver  or  cause  to  be  delivered 

any  of  said  stock  to  the  plaintiff  or  to  return  the  said  sum  of 
$10,000  paid  under  the  contract,  or  to  return  or  cause  to  be 
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returned  the  promissory  notes  executed  and  delivered  to  him 
under  the  agreement,  and  has  incapacitated  himself  from  per- 
forming his  agreement,  by  selling  and  transferring  said  stock 
to  a  stranger;  that  said  stock  is  now  worth  $100  per  share,  and, 
in  consequence  of  the  acts  of  Barnes,  plaintiff  has  sustained 
damages  which  he  prays  in  the  sum  of  $30,000,  and  ''such  fur- 
ther relief  in  the  premises  as  may  be  meet  and  equitable." 

McCuUough  and  Barnes  filed  separate  answers ;  that  of  Barnes 
being  quite  elaborate.  The  effect  of  them,  so  far  as  we  deem 
it  material  to  the  purposes  of  these  appeals,  is  to  deny  the  agree- 
ment, as  set  out  in  the  complaint ;  to  admit  the  execution  of  an 
agreement  similar  in  terms,  save  that  it  provided  for  the  de- 
livery of  the  stock  only  upon  the  full  payment  of  the  entire 
consideration;  to  plead  that  the  words  ''each  of,"  before  the 
words  "said  notes,"  and  the  words  "a  proportionate  amount 
of,"  before  the  words  "said  stock,"  were  interlined  and  in- 
serted in  said  agreement  after  its  execution  and  delivery,  and 
without  the  knowledge  or  consent  of  Barnes;  to  deny  any  ten- 
der or  offer  to  pay  under  the  contract  as  it  was  actually  made ; 
to  aver  that,  of  the  first  payment  of  $10,000  made  upon  the 
execution  of  the  contract,  $8,500  were  the  proceeds  of  property 
belonging  to  the  Judith  Basin  Milling  Company,  sold  at  the  in- 
stance of  plaintiff  and  his  associates;  and  to  claim  default  on 
their  part  in  the  payments  due  December  1,  1910,  and  on  Janu- 
ary 1,  1911,  in  consequence  of  which  Barnes  exercised  the  option 
vested  in  him  by  the  contract  to  withdraw  said  stock  from  the 
Empire  Bank  and  to  declare  a  forfeiture  of  all  the  money  actu- 
ally paid  thereon.  The  affirmative  allegations  of  the  answers 
are  controverted  by  reply. 

The  cause  was  tried  before  Honorable  C.  L.  Crum,  sitting  with 
a  jury.  Verdict  was  for  the  defendant  Barnes,  and  judgment 
went  accordingly.  Plaintiff's  motion  for  a  new  trial  was  heard 
by  Honorable  Roy  E.  Ayers,  who  by  order  denied  the  same. 
From  that  judgment  and  order  plaintiff  appeals  and  seeks  a  re- 
versal upon  three  grounds,  viz,:  Insufficiency  of  the  evidence  to 
justify  the  verdict;  that  the  verdict  is  contrary  to  the  instruc- 
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tioDs  and  therefore  against  law ;  and  that  certain  errors  of  law 
were  committed  in  rulings  admitting  evidence,  refusing  instruc- 
tions offered  by  the  plaintiff,  and  giving  others  at  the  instance 
of  the  defendants. 

1.  As  affecting  the  importance  of  the  instructions  to  the  jury, 
the  respondents  insist  that  this  is  a  suit  in  equity  and  not  an 
action  at  law.  This  is  said  to  be  so  because  of  the  allegations 
of  paragraph  5  of  the  complaint,  coupled  with  the  prayer  for 
equitable  relief;  because  the  answer  of  Barnes  pleads  equitable 
defenses,  is  grounded  on  an  equitable  right,  and  asks  equitable 
relief;  and  because  the  appellant  treats  the  cause  as  in  equity 
by  presenting  the  evidence  to  this  court  in  the  form  of  ques- 
tion  and  answer.  So  far  as  the  argument  is  based  upon  the 
character  of  the  answer  and  the  state  of  the  transcript,  the  re- 
sponse is  easy.  If  the  complaint  presents  an  action  at  law,  its 
[1]  nature  is  not  changed  by  the  fact  that  equitable  defenses 
have  been  interposed  or  equitable  rights  suggested  {Chessman 
V.  Hale,  31  Mont.  577,  587,  3  Ann.  Cas.  1038,  68  L.  B.  A.  410, 
79  Pac.  254;  Wisner  v.  OctmpaugJi,  71  N.  Y.  113,  116) ;  and, 
whatever  inference  might  otherwise  be  deducible  from  the  form 
of  the  transcript,  it  is  sufiicient  to  say  that  in  this  instance 
counsel  for  appellant  have  followed  the  express  order  of  the 
trial  judge.  We  confess,  however,  that  the  complaint  has  given 
us  some  difSculty.  Apart  from  the  allegations  of  paragraph  5, 
the  cause  presented  is  clearly  an  action  at  law  to  recover  dam- 
ages for  the  alleged  failure  of  Barnes  to  carry  out  the  terms  of 
the  contract  annexed  to  the  complaint;  but  paragraph  5,  with- 
out averring  mutual  or  any  mistake,  and  without  asking  a 
reformation,  asserts  that  the  contract  annexed  to  the  complaint 
does  not  set  forth  the  understanding  or  agreement  of  the  parties 
(in  other  words,  is  not  the  contract  between  them).  How  the 
appellant  could  recover  damages  for  the  breach  of  a  contract 
which,  unreformed,  is  not  the  contract  of  the  parties,  it  is  diffi- 
cult to  understand;  and  it  is  no  less  difficult  to  perceive  how 
equitable  relief  could  be  granted  upon  the  unaided  allegations 
of  this  paragraph.    The  complaint,  however,  was  not  attacked 
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[2]  by  demurrer  or  motion  of  any  Mnd.  Resort  may  therefore 
be  had  to  the  subsequent  proceedings  to  ascertain  on  what  theory 
the  cause  was  tried  in  the  court  below.  So  doing,  we  ascertain 
beyond  question  that  the  cause  was  treated  and  considered,  in 
every  respect,  by  everyone,  as  an  action  at  law.  Paragraph  5 
was  ignored;  no  attempt  being  made  by  the  appellant  to  assert 
any  right  or  to  present  any  evidence  under  it.  A  jury  was 
called  as  of  course,  to  whom  no  special  findings  but  a  general 
verdict  was  submitted.  Instructions  covering  every  supposed 
aspect  of  the  law  were  asked,  refused  and  given  after  settlement 
in  the  manner  appropriate  to  an  action  at  law.  We  shall  there- 
fore accept  the  appellant's  contention  that  the  cause  is  before 
us  as  an  action  at  law. 

And  it  is  as  well  for  the  respondents  that  this  is  so,  for, 
though  the  importance  of  the  instructions  is  thereby  augmented, 
this  court  is  shorn  of  its  power  to  weigh  the  evidence,  and  must 
confine  itself  to  the  determination  whether  a  sufficient  quantum 
of  evidence  exists  to  justify  the  verdict.  "We  note,  in  passing, 
the  suggestion  of  appellant  that,  since  the  motion  for  new  trial 
[3]  was  heard  and  denied  by  a  judge  called  in,  his  order  can- 
not be  aided  by  those  presumptions  which  are  indulged  in  favor 
of  a  like  order  when  made  by  the  judge  who  tried  the  case. 
(Waiiams'  Estate,  50  Mont.  142, 145  Pa<5.  957;  Gibson  v.  Morris 
State  Bamk,  49  Mont.  60,  140  Pac.  76.)  This  is  true,  and  its 
effect  is  to  deprive  the  verdict  of  any  support  in  consequence 
of  the  order ;  but  it  does  not  authorize  a  departure  from  the  rule 
[4]  that,  in  an  action  at  law,  the  verdict  of  the  jury,  based 
upon  substantial,  though  conflicting,  evidence,  will  not  be  dis- 
turbed by  this  court  on  appeal. 

2.  Treating  the  cause  as  an  action  at  law,  we  premise  our 
discussion  of  the  evidence  by  remarking  that,  under  his  com- 
[5]  plaint,  the  execution  of  the  particular  contract  pleaded 
was  a  necessary  thing  to  be  established  by  the  appellant,  since, 
as  his  counsel  say  in  their  belief,  the  allegations  of  paragraph 
5  were  wholly  abandoned.  It  matters  not  what  form  the  issue 
took,  the  appellant  could  not  prevail  unless  he  established  the 
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execution  of  the  contract  as  pleaded  by  Mm;  and,  needless  to 
say,  he  conld  not  prevail  if,  at  the  close  of  the  case,  the  evidence 
sliould  justify  the  conclusion  that,  though  there  was  a  contract 
between  the  parties  touching  the  same  subject  matter,  it  was 
essentially  different  in  terms.  And  this  is  the  form  taken  by 
the  issue  in  both  the  pleadings  and  the  proof.  It  is  conceded 
that  the  contract,  as  originally  drafted  and  submitted  to  the 
parties,  was  typewritten  and  required  the  delivery  of  the  stock 
^upon  full  payment  of  the  notes;  that  by  pen  interlineations  it 
was  changed  to  require  the  delivery  of  a  proportionate  amount 
of  stodc  upon  the  payment  of  each  of  the  notes ;  and  that  the 
change  is  a  material  one.  This  being  true,  the  circumstances 
under  which  the  change  was  made,  as  regards  the  consent  or 
knowledge  of  Barnes,  and  as  regards  the  time  of  making,  were 
fmidamentally  important  to  the  case  viewed  from  either  side. 
Touching  these  circumstances,  the  testimony  of  Smith,  sup- 
ported in  great  measure  by  that  of  Stack  and  Chase,  is  to  the 
effect  that  the  change  was  made  on  the  evening  of  June  7,  1910, 
before  delivery  of  the  check  for  the  first  payment,  before  final 
delivery  to  the  depositary  of  the  papers  for  escrow,  in  the  pres- 
ence and  with  the  consent  of  Mr.  Barnes.  It  must  therefore  be 
acknowledged  that  the  jury  could,  with  warrant  in  the  evidence, 
have  so  determined. 

The  verdict  implies  the  opposite  conclusion,  and  for  it  the 
record  contains  the  following  support :  Mr,  Barnes  testified  that 
the  contract  for  the  sale  of  the  stock  to  plaintiff  and  his  asso- 
ciates was  drafted  by  attorney  De  Kalb,  and  was  executed  in 
triplicate  on  the  evening  of  June  7 ;  that  the  change  in  question 
had  not  then  been  made  and  did  not  then  appear  on  any  one  of 
the  three  copies  composing  the  set ;  that  he  did  not  know  when 
the  change  was  made,  but,  after  the  contract  was  signed,  he  re- 
jected a  suggestion  of  plaintiff  for  such  a  change;  that,  as  the 
contract  was  executed,  it  provided  for  holding  all  the  stock 
until  all  was  paid  for,  and  was  satisfactory  to  him;  that,  as 
changed,  it  was  not  satisfactory;  that  he  never  did  consent  to 
the  change,  and  first  learned  of  it  when  in  California  in  the 
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latter  part  of  December,  1910,  op  early  in  January,  1911.  Mr. 
De  Kalb  says,  in  eflPeet,  that  the  contract,  as  typewritten,  was 
prepared  by  him  and  presented  for  execution  on  the  evening 
of  June  7,  1910,  at  a  meeting  at  which  Smith,  Barnes,  MeCul- 
lough,  Chase  and  himself  (possibly  another  person)  were  pres- 
ent; that  he  witnessed  the  signing  of  the  contract,  and  would 
not  have  done  so  unless  it  had  been  signed  by  the  parties ;  that 
the  change  in  question  had  not  then  been  made,  and  he  does 
not  recall  that  it  was  disciissed  in  his  presence ;  that  he  left  the 
meeting  before  Mr.  Barnes  did,  but  everything  was  then  com- 
plete, and  the  papers  for  escrow  had  been  delivered  to  Chase, 
as  agent  for  the  bank ;  that  the  change  had  not  been  made  when 
he  left,  and  he  first  learned  of  it  some  time  later,  when  asked 
by  the  cashier  of  the  Empire  Bank  to  construe  the  contract. 

Mr.  McCullough  testified:  **The  contract  was  signed  •  •  • 
by  Smith  and  Barnes  and  myself  and  a  witness.  •  •  •  It 
was  read  over  in  the  presence  of  all  the  above-mentioned  per- 
sons by  Chase,  to  the  best  of  my  recollection.  •  •  •  There- 
upon Smith,  Barnes,  and  I  signed  it,  as  did  Mr.  De  Kalb. 
•  •  •  It  is  impossible  for  me  to  state  definitely  whether  or 
not  the  words  'each  of  and  the  words  *a  proportionate  amount 
of  •  •  •  were  interlined  at  our  meeting  referred  to  and 
before  the  contract  was  signed,  or  whether  they  were  interlined 
afterward.  I  did  not  know  and  do  not  know  now  whether  Mr. 
Barnes  knew  of  the  ijiterlineations  before  or  after  signing  the 
contract.  •  •  •  I  have  no  recollection  of  hearing  anything 
said  between  Barnes  and  Smith  and  myself  or  anyone  else  re- 
garding the  interlineations  or  the  effect  thereof.  I  do  not 
know  of  anything  being  done  by  the  defendant  Barnes,  or  the 
plaintiff,  or  myself,  in  regard  to  these  interlineations.  •  •  • 
I  cannot  now  recall  anything  being  said  as  to  when  or  how  the 
stock  was  to  be  delivered,  and  I  do  not  think  I  had  any  definite 
understanding  on  that  phase  of  the  contract,  excepting  that  the 
contract,  as  it  was  signed  and  delivered,  was  then  satisfactory" 
to  me."  Finally,  the  contract,  as  changed,  contains  the  re- 
quirement that,  upon  the  payment  of  each  of  the  notes,  a  pro- 
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portionate  amount  of  the  stock  should  be  delivered  to  the  pur- 
chasers by  the  escrow  depositee ;  but  the  record  shows  the  stock 
was  deposited  in  such  shape  that  compliance  with  this  provision 
was  impossible. 

This  evidence,  given  its  full  effect,  was  amply  sufiScient  to 
warrant  the  conclusion  implicit  in  the  verdict  that  the  parties 
did  not  contract  as  alleged  in  the  complaint,  but  that  the  con- 
tract they  did  make  was  changed  in  the  manner  asserted  by 
Barnes,  after  execution  and  without  his  knowledge  or  consent. 

It  seems  to  us  that  this  is  decisive.  The  manual  act  of  mak- 
ing the  change  was  performed,  it  is  true,  by  Chase,  which  fact 
gives  rise  to  much  discussion.  For  the  purpose  of  claiming  a 
failure  of  proof,  appellant  contends  that  no  fraud  or  procure- 
ment on  hia  part  is  shown,  and  he  characterizes  the  change  as 
a  mere  spoliation,  not  a  fraudulent  alteration  as  alleged;  but 
this  distinction,  if  accepted,  cannot  aid  him.  To  prevail,  he  was 
[6]  obliged  to  maintain  his  own  case,  essential  to  which  was  the 
establishment  of  the  contract  substantially  as  alleged.  "Where 
the  declaration  is  upon  an  instrument  without  reference  to  al- 
terations, and  a  vitiating  alteration  is  alleged  and  proved  by 
defendant,  the  action  must  fail.  (2  C.  J.  1259.)  So,  too,  it  is 
[7]  fatal  if  the  contract  pleaded  is  not,  by  reason  of  spoliation, 
the  agreement  of  the  parties.  In  the  case  of  a  spoliation  the 
plaintiff  must  declare  upon  the  contract  as  it  was  originally 
made.  (2  C.  J.  1259 ;  City  of  Orlando  v.  Gooding,  34  Fla.  244, 
15  South.  770;  Perkins  W.  i&  A,  Co,  v.  TUlman,  55  Neb.  652, 
75  N.  W.  1098;  Union  National  Bank  v.  Roberts,  45  Wis.  373.) 
Nor  can  the  distinction  invoked  injure  the  respondents.  Tech- 
nically speaking,  an  ''alteration''  occurs  when  a  written  con- 
[8]  tract  is  intentionally  changed  in  a  material  respect  after 
execution,  by  or  at  the  instance  of  one  of  the  parties,  and  with- 
out the  consent  of  the  other,  whereas  a  ** spoliation"  is  the  un- 
authorized change  of  a  written  contract  by  a  stranger.  (1 
E.  C.  L.  966;  7  Words  and  Phrases,  p.  6615.)  The  legal  effect 
of  an  alteration  is  to  extinguish  all  the  executory  obligations  of 
[93     the  contract  in  favor  of  the  party  responsible  as  against 
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the  parties  who  do  not  consent  (Bev.  Codes,  sec.  5069) ;  and  the 
appellant,  if  the  change  was  an  alteration  procured  by  him, 
could  not  maintain  this  action,  nor  maintain  any  action,  upon 
the  contract,  in  either  its  original  or  its  altered  form  (Newell  v. 
Maylerry,  3  Leigh  (Va.),  250,  23  Am.  Dec.  261).  But  the  non- 
consenting  party  loses  no  right.  He  is  not  obliged  to  rescind 
or  repudiate  the  contract  as  it  actually  was  made.  He  may 
ignore  the  change,  because  it  does  not  express  his  contract,  and 
hold  the  other  party  to  the  contract  according  to  its  original 
terms  (Bishop  on  Contracts,  sec.  748;  Diamond  v.  Inter-Ocean 
N.  Co.,  29  Okl.  323, 116  Pac.  773 ;  8omer$  v.  MiUer,  32  S.  D.  133, 
142  N.  W.  174;  Lane  v.  Pacific  etc.  By.  Co.,  8  Idaho,  230,  67 
Pac.  656 ;  Glover  v.  Green,  96  Ga.  126,  22  S.  E.  664 ;  Cutts  v- 
United  States,  6  Fed.  Cas.  1086,  1  Gall.  69) ;  and  this,  a  right 
peculiar  to  the  nonconsenting  party  in  the  case  of  an  alteration, 
[10]  is  the  final  effect  of  a  spoliation  as  to  both  parties.  The 
contract  stands  as  originally  made,  without  regard  to  the  change. 
(3  Page  on  Contracts,  sec.  1515.)  So  that,  whether  the  change 
in  question  was  an  alteration  or  a  spoliation,  the  right  of  Barnes 
to  do  what  he  seeks  to  do,  and  what  the  allegations  of  fraudu- 
lent procurement  were  clearly  intended  to  entitle  him  to  do, 
cannot  be  assailed. 

It  is  insisted  in  this  connection,  however,  that  Barnes  cannot 
[11]  stand  upon  the  contract  as  it  was  actually  made,  because 
of  ratification  or  waiver.  This  ratification  or  waiver  is  claimed 
because  of  his  retention  of  the  first  payment  after  knowledge 
of  the  change,  and  ''because  of  his  failure  to  examine  his  own 
copy  or  that  of  the  bank,  or  to  do  anything  to  avoid  the  con- 
tract until  May,  1911."  There  is  no  room  for  this  contention 
in  the  pleadings.  Ratification  and  waiver  are  in  the  nature  of 
estoppel,  and,  to  be  available,  they  must  be  pleaded  when  an 
opportunity  to  make  such  plea  is  presented.  {Capital  Lumber 
Co.  V.  Barth,  33  Mont.  94,  81  Pac.  994 ;  City  of  Butte  v.  Mikoso- 
witz,  39  Mont.  350,  102  Pac.  593 ;  Erickson  v.  First  Nat.  Bwnk, 
44  Neb.  622,  48  Am.  St.  Rep.  753,  28  L.  R.  A.  577,  62  N.  W. 
1078.)    Not  only  is  there  no  such  plea,  but  in  point  of  fact  there 
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could  be  none,  becaiuse  the  issues  were  made  upon  the  character 
of  the  contract  as  executed.  But  this  claim  of  ratification  or 
waiver  also  betrays  a  misconception  of  Barnes'  position.  If, 
as  we  have  held,  he  could  ignore  the  change  and  stand  upon  the 
eontract  as  made,  he  was  certainly  not  required  to  avoid  it.  It 
was  his  right  to  retain  the  first  payment,  to  permit  the  appellant 
to  perform  the  contract,  and  to  forfeit  the  payment,  if  the  ap- 
pellant failed.  Unless  Barnes  received  something  from  the 
[12]  appellant  under  the  contract  as  changed,  with  knowledge 
of  the  change,  his  rejection,  through  the  bank,  of  appellant's 
tenders,  gave  notice  of  his  refusal  to  abide  the  change.  As  he 
was  not  required  to  avoid  the  true  contract,  and  as  he  could 
ignore  the  change  until  something  occurred  to  compel  him  to 
accept  or  reject  it,  he  could  not  be  estopped  by  any  action  or 
inaction  which  amounted  to  anything  less  than  an  acceptance 
of  the  change. 

3.  The  verdict  is  assailed  as  contrary  to  the  court's  instruc- 
tions numbered  6,  7,  8,  9,  10,  12  and  15.  According  to  appel- 
lant, these  instructions,  except  No.  15,  ''relate  to  and  cover  the 
principle  of  law  that  a  party  to  a  contract  is  bound  by  it  whether 
it  has  been  altered  without  his  consent  or  not,  if  he  retains  any 
benefit  received  under  it,  after  knowledge  on  its  part  of  any  al- 
teration in  it;  in  other  words,  that  retention  of  benefits  con- 
stitutes a  ratification  of  the  contract  as  altered."  We  agree 
that  the  instructions  of  the  court,  right  or  wrong,  are  binding 
113]  upon  the  jury  (Lynes  v.  Northern  Pac,  By,  Co.,  43  Mont. 
317,  Ann.  Cas.  1912C,  183,  117  Pac.  81),  with  the  qualifica- 
tion, however,  that  they  are  applicable  within  the  issues  (Bdb- 
cock  V.  Maxwell,  29  Mont.  31,  36,  74  Pac.  64) ;  but,  under  the 
statement  of  counsel,  this  attack  must  fail,  for  it  is  not  a  neces- 
sary deduction  from  the  evidence  that  Barnes  retained  any 
benefit  received  under  the  contract  as  changed,  with  knowledge 
of  the  change,  and  the  instructions  touching  ratification  by 
reason  of  such  conduct  were  inapplicable  because  they  were 
not  within  the  issues.  Instruction  7  ''contains  the  feature  that 
there  must  be  promptness  had  on  the  part  of  one  who  wishes 
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to  disaffirm  a  contract";  but  as  no  rescission  or  disaffirmance 
of  the  contract  made  between  the  parties  is  sought  in  this  case, 
this  instruction  cannot  be  said  to  have  been  defied  by  the  ver- 
dict. Special  emphasis  is  laid  upon  instruction  No.  15,  which 
charges  the  jury  in  effect  to  ignore  the  financial  affairs  of  the 
Judith  Basin  Milling  Company  and  the  relations  of  appellant 
to  the  same;  but  the  verdict,  having  sufficient  basis  in  the  fact 
that  appellant  failed  to  maintain  the  execution  of  the  contract 
as  alleged,  does  not  imply  that  this  instruction  was  not  duly 
observed. 

4.  A  reversal  cannot  be  justified  by  the  errors  of  law  pressed 
upon  our  attention.  In  view  of  the  fact  that  the  cause  rested 
primarily  upon  the  identity  of  the  contract  sued  on  in  this 
case,  we  do  not  regard  as  important  the  rulings  admitting  evi- 
dence of  the  source  of  the  first  payment,  and  we  cannot  agree 
that  error  was  committed  in  receiving  evidence  of  the  change 
in  the  contract  after  its  execution.  We  find  no  admissions  in 
the  pleadings  precluding  the  reception  of  this  evidence.  Ap- 
pellant's offered  instructions,  4,  5  and  13,  were  under  the 
pleadings  properly  refused.  If  what  we  have  said  above  re- 
garding the  right  of  a  party  to  a  contract  which  has  been 
changed  after  execution  without  his  consent,  to  ignore  the 
change  and  stand  upon  the  contract  as  made,  is  correct,  there 
was  no  substantial  error  in  the  court's  instructions  2  and  3, 
so  far  as  appellant  is  concerned.  The  complaint  against  instruc- 
tions 4  and  5  is,  in  our  opinion,  without  any  merit. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mb.  Chief  Justicb  Brantly  and  Me.  Justice  Holloway 
concur. 


51  Mont.]  In  be  CoLUNa.  215 

In  re  COLLINS. 

(No.  3,718.) 
(Submitted  September  7,  1916.    Decided  September  18,  1915.) 

[152  Pac.  40.] 

Criminal  Law — Imprisonment — Indeterminate  Sentences — Stat- 
utes— Duty  of  Court — Habeas  Corpus — Defective  Judgment. 

Criminal  Lai? — Indeterminate  Sentences — Statutes. 

1.  The  effect  of  Chapter  14,  Laws  of  1915,  is  to  amend  the  provisions 
of  the  Penal  Code  relating  to  terms  of  imprisonment  in  the  state  prison, 
BO  as  to  take  from  courts  and  juries  the  power  to  fix  definite  terms,  and 
to  impose  upon  them  the  mandatory  duty  to  fix  in  lieu  thereof  indeter- 
minate sentences  in  all  cases,  other  than  those  arising  out  of  the  crimes 
expressly  excepted  in  section  1  of  the  Act. 

Same — Improper  Judgment. 

2.  A  judgment  in  a  criminal  case  fixing  defendant's  punishment  "at 
no  less  than  two  nor  more  than  two  years"  in  the  state  prison^  in  con- 
formity with  the  verdict  of  the  jury,  held  objectionable  as  contrary  to 
the  spirit  and  purpose  of  Chapter  14,  Laws  of  1915. 

Same — Habeas  Corpus — Reformation  of  Judgment — Release  from  Imprison- 
ment. 

3.  A  judgment  rendered  in  a  criminal  cause  in  disregard  of  the  pro- 
visions of  Chapter  14,  Laws  of  1915,  supra,  requiring  the  imposition  of 
indeterminate  sentences,  held  not  entirely  void  so  as  to  warrant  the  un- 
conditional release  of  defendant  on  habeas  corpus,  but  capable  of  being 
corrected  on  motion  within  a  reasonable  time. 

[As  to  power  of  court  to  revise  or  amend  sentence,  see  note  in  79  Am^ 
Dec.  779.] 

At  chambers. 

Original  application  of  C.  J.  Collins  for  writ  of  habeas  corpus. 
Conditional  order  of  release. 

Mr.  Franklin  W.  Collins,  for  Complainant. 

Mr.  W.  H.  Poorman,  Assistant  Attorney  General,  for  the  State. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion. 

Habeas  corpus.  The  complainant  is  now  confined  in  the  state 
prison  nnder  a  judgment  of  conviction  rendered  by  the  district 
court  of  Silver  Bow  county,  upon  the  verdict  of  a  jury  finding 
him  guilty  of  the  crime  of  passing  a  fictitious  check  with  intent 
to  defraud  one  Julia  ^lorello.     The  verdict  recites:  **We,  the 
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jury  in  the  above-entitled  action,  find  the  defendant,  C.  J.  Col- 
lins, guilty  of  the  crime  of  passing  a  fictitious  check,  and  fix  his 
punishment  at  not  less  than  two  (2)  nor  more  than  (2)  years 
in  the  state  prison.'*  The  judgment  was  rendered  in  conform- 
ity therewith.  The  complainant  seeks  his  release  from  the  im- 
prisonment imposed  thereby  upon  the  assumption  that  the  ver- 
dict and  judgment  are  void,  in  that  they  do  not  conform  to  the 
provision  of  the  statute  enacted  by  the  fourteenth  legislative 
assembly,  entitled:  "An  Act  providing  for  indeterminate  sen- 
tences of  persons  convicted  of  crime,  and  for  the  parole  of  such 
persons,  and  prescribing  the  duties  of  officials  in  connection 
therewith." 

Sections  1  and  2  of  the  Act  are  as  follows : 

"Sec.  1.  Whenever,  after  the  passage  and  approval  of  this 
Act,  any  person  shall  be  found  guilty  of  any  crime  or  offense 
punishable  by  imprisonment  in  the  state  prison,  except  treason, 
murder  in  the  first  degree,  rape  by  force,  or  administering  poison 
to  a  human  being  with  intent  to  kill,  the  court  must  instead  of 
fixing  the  punishment  at  a  definite  term,  provide  in  the  sen- 
tence and  judgment  that  the  defendant  be  confined  in  such 
prison  for  not  less  than  a  certain  time,  nor  longer  than  a  certain 
time,  both  the  minimum  and  the  maximum  time  shall  be  named 
in  such  judgment,  and  such  minimum  time  shall  not  be  less 
than  the  minimum  time  named  in  law  prescribing  punishment 
for  such  crime  or  offense  nor  shall  the  maximum  time  named 
in  such  judgment  exceed  the  maximum  punishment  named  in 
such  law;  provided  that  in  any  judgment  under  this  Act  the 
minimum  time  shall  not  be  less  than  six  months.  In  all  cases 
where  the  punishment  is  fixed  by  the  jury  the  minimum  and 
maximum  time  to  be  served  shall  be  set  forth  in  the  verdict. 

"Sec.  2.  Any  person  receiving  an  indeterminate  sentence  as 
provided  in  this  Act  may,  in  the  discretion  of  the  governor  and 
state  board  of  prison  commissioners,  be  paroled  at  any  time  after 
he  shall  have  served  in  such  prison  the  minimum  time  specified  in 
such  judgment" 
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Section  3  is  not  pertinent  here,  farther  than  in  so  far  as  it 
declares  that  the  provisions  of  sections  1  and  2  shall  not  be 
deemed  to  amend  existing  laws  relating  to  paroles,  except  that 
any  convict  may  be  paroled  after  serving  the  minimum  time  pre- 
scribed in  section  1.  Prior  to  the  enactment  of  this  statute  the 
provisions  of  the  Revised  Codes  imposing  imprisonment  in  the 
state  prison  as  punishment  for  felonies  prescribed  the  extent  of 
the  term  of  service  in  each  case,  with  reference  to  some  fixing 
a  term  not  to  exceed  a  certain  maximum  number  of  years,  and 
with  reference  to  others  providing  that  the  imprisonment  should 
not  be  less  than  a  minimum  nor  greater  than  a  maximum  num- 
ber of  years,  and  requiring  the  court  or  the  jury,  according  as 
the  one  or  the  other  assessed  the  punishment,  to  designate  a 
definite  term  below  the  maximum,  if  a  maximum  only  were 
designated,  or  between  the  minimum  and  maximum  number  of 
years  designated.  Sections  8635  and  8572  of  the  Revised  Codes 
are  illustrative  examples.  With  some  exceptions,  all  convicts 
were,  at  the  discretion  of  the  governor  and  state  board  of  par- 
dons, entitled  to  be  paroled — ^those  serving  time  sentences,  at 
the  expiration  of  one-half  of  the  term,  or,  in  cases  of  long  terms, 
at  the  expiration  of  twelve  and  a  half  years ;  and  those  serving 
life  sentences,  at  the  expiration  of  twenty-five  years.  (Rev. 
Codes,  sec.  9573.)  The  purpose  of  the  new  enactment  was  to  so 
[1]  change  the  rule  relating  to  sentences  as  to  require  the  court 
or  jury  to  impose  indeterminate  sentences  in  all  cases  other  than 
those  arising  out  of  crimes  expressly  excepted  in  section  1,  supra, 
and  to  lodge  in  the  governor  and  board  of  prison  commissioners 
a  discretionary  power  to  grant  paroles  in  all  cases  in  which  such 
sentences  have  been  imposed — i.  e.,  in  all  cases  other  than  those 
excepted — at  the  expiration  of  the  minimum  term  fixed.  The 
efifect  of  it  is,  apparently,  to  amend  aU  the  provisions  of  the 
Codes  relating  to  terms  of  imprisonment  so  far  as  they  are  in- 
consistent with  its  provisions,  and  also  the  provisions  relating 
to  the  time  at  which  paroles  may  be  granted;  for  it  expressly 
takes  from  courts  and  juries  the  power  to  fix  definite  terms  of 
iinprisonmenti  and  enjoins  the  imposition  of  indeterminate  sen- 
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tences  instead  thereof.  It  also  greatly  enlarges  the  discretion 
of  the  governor  and  the  board  of  prison  commissioners  with  ref- 
erence to  paroles.  Evidently  the  end  sought  to  be  attained  was 
to  devise  a  method  of  treatment  of  convicts  which  would  en- 
courage in  them  a  disposition  to  reform,  by  holding  out  to  them 
the  hope  of  securing,  by  reason  of  exemplary  conduct  during 
the  minimum  term  of  service,  release  under  the  restraints  of 
a  parole  from  actual  confinement  at  profitless  labor,  and  the 
enjoyment  of  comparative  freedom  to  pursue  some  profitable 
vocation  yielding  a  support  to  themselves  and  families,  when  they 
have  families,  and  incidentally  to  regain  their  standing  as  useful 
citizens  in  the  community.  There  is  also  held  out  the  hope 
that  by  continued  good  behavior  restoration  of  all  civil  rights 
by  an  absolute  pardon  will  speedily  be  obtained.  Evidently, 
too,  the  conception  of  the  legislature,  as  indicated  by  the  use  of 
the  term  ''indeterminate,"  was  that  the  minimum  and  maximum 
terms  fixed  should  be  so  adjusted  as  to  allow  a  substantial  period 
of  time  to  intervene  during  which  the  application  for  parole 
might  be  made,  and  the  governor  and  board  of  prison  commis- 
sioners might  determine  its  merits  by  inquiry  touching  the  con- 
duct of  the  applicant,  in  order  to  ascertain  whether  or  not  he  has 
exhibited  a  disposition  to  reform,  and  hence  is  entitled  to  invoke 
the  discretionary  power  lodged  in  them.  This  being  manifestly 
the  end  sought  to  be  accomplished,  it  is  mandatory  upon  the 
courts  to  enforce  the  statute  in  every  case,  according  to  its  spirit. 
It  is  not  to  the  purpose  to  say  that  the  provision  does  not  pro- 
hibit the  fixing  of  the  minimum  and  maximum  so  that  both  will 
expire  on  the  same  date,  because  they  may,  in  the  nature  of 
things,  approach  each  other  until  the  difference  disappears.  This 
view  is  not  in  accord  with  the  spirit  of  the  provision,  and  would 
defeat  effectually  the  purpose  had  in  view  by  the  legislature. 
It  is  entirely  clear  that  the  jury  in  returning  the  verdict  in 
[2]  question  here,  and  the  court  in  pronouncing  the  judg- 
ment, ignored  the  spirit  and  purpose  of  the  provision,  with  the 
result  that  the  term  of  service  imposed  upon  the  complainant  is 
as  definite  as  if  the  jury  had  said,  "We,  the  jury,  find  the  de- 
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fendant  guilty,  etc.,  and  fix  his  punisliment  at  confinement 
in  the  state  prison  for  a  term  of  two  years."  Though  under  sec- 
tion 9329,  Kevised  Codes,  the  jury  may  in  any  case  involving 
discretion  as  to  its  extent  assess  the  punishment,  as  they  may 
also  under  the  new  statute,  they  may  not  assess  a  punishment 
not  prescribed  by  law.  The  limitations  imposed  upon  them 
are  the  same  as  those  which  limit  the  power  of  the  court.  The 
one  caimot  go  further  than  the  other.  When,  however,  the  jury 
[8]  has  found  the  defendant  guilty,  but,  as  in  this  case,  have 
assessed  a  punishment  not  authorized  by  law,  the  verdict  is 
not  entirely  void,  as  counsel  contends,  so  that  the  court  is  with- 
out authority  to  pronounce  judgment  upon  it  at  all.  Inasmuch 
as  the  jury  had  found  the  defendant  guilty,  though  it  erred  in 
assessing  the  punishment,  the  court  should  have  proceeded  to 
pronounce  judgment  in  conformity  with  the  statute,  disregard- 
ing the  assessment  of  punishment  by  the  jury  as  erroneously 
made.  The  duty  of  the  court  in  such  cases  is  expressly  pointed 
out  in  section  9330  of  the  Revised  Codes,  as  follows:  **When  a 
jury  find  a  verdict  of  guilty,  and  fail  to  agree  on  the  punishment 
to  be  inflicted,  or  do  not  declare  such  punishment  by  their  ver- 
dict, or  assess  a  punishment  not  authorized  by  law,  and  in  all 
cases  of  judgment  by  confession,  the  court  must  assess  and  de- 
clare the  punishment,  and  render  judgment  accordingly.'* 

The  court  might  have  required  the  jury  to  amend  the  verdict 
so  as  to  make  it  conform  to  the  statute.  Having  omitted  to  do 
this,  it  should  have  pursued  section  9330,  supra. 

The  judgment  in  its  present  form,  therefore,  does  not  fur- 
nish any  authority  for  holding  the  complainant  in  custody. 
{State  V.  District  Court,  35  Mont.  321,  89  Pac.  63.)  But,  not- 
withstanding this  is  true,  I  do  not  think  the  complainant  is  en- 
titled to  an  unconditional  order  of  release.  If  the  case  were 
before  the  court  for  review  on  appeal,  and  the  error  in  this 
judgment  were  the  only  one  complained  of,  a  new  trial  would 
not  be  ordered.  The  case  would  be  remanded  to  the  trial  court, 
with  directions  to  reform  the  judgment  to  meet  the  require- 
ment of  the  statute.    I  am  of  l^e  opinion,  therefore,  that  it  is 
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still  within  the  power  of  that  court,  upon  proper  application, 
to  set  the  judgment  aside  and  to  render  the  proper  judgment. 
I  can  see  no  reason  why  such  an  error  may  not  be  corrocted  on 
motion  in  a  criminal  as  well  as  in  a  civil  case. 

In  order,  therefore,  that  justice  may  not  be  entirely  defeated, 
I  have  concluded  to  direct:  That  the  complainant  be  released 
from  custody  at  the  end  of  fifteen  days  from  this  date,  unless 
the  attorney  general  shall  in  the  meantime  have  procured  from 
the  district  court  of  Silver  Bow  county  a  reformation  of  the 
judgment  so  that  it  will  meet  the  requirement  of  the  statute 
as  herein  construed. 


STATB  Bx  REL.  SHERMAN,  Relator,  v.  DISTRICT  COURT 

et  al..  Respondents. 

(No.  3,694.) 
(Submitted  July  1;  1915.    Decided  September  22,  1915.) 

[152  Pac.  82.] 

Certiorari — Taxpayer's  Action — County  Printing  Contract — Tn^ 
tervention — Parties — District  Judges — Affidavit  of  DisquaHfi- 
cation — Powers  of  Judge, 

Taxpayer's  Action — Public  Contracts — Parties. 

1.  To  a  suit  by  a  taxpayer  against  the  commissioners  and  cleric  of  a 
county  brought  for  the  purpose  of  having  the  execution  of  a  county 
printing  contract  enjoined,  the  successful  bidder  was  an  indispensable 
party,  who,  under  section  6498,  Revised  Codes,  was  rightfully  permitted 
to  intervene,  and  as  such  party  was  entitled  to  file,  among  other  papers, 
an  affidavit  disqualifying  the  district  judge  for  imputed  bias  and 
prejudice. 

[As  to  the  law  of  intervention,  see  note  in  123  Am.  St.  Bep.  280.  As 
to  injunction  against  illegal  acts  of  municipal  corporations,  see  note  in 
2  Am.  St.  Bep.  92.] 

District  Judges — Affidavit  of  Disqualification — Powers  of  Judge. 

2.  From  the  moment  an  affidavit  disqualifying  a  judge  for  imputed 
bias  and  prejudice  was  filed  by  a  party  to  an  action,  under  section  6315, 
Bevised  Codes,  as  amended,  the  former  became  powerless  to  act  further 
in  the  suit,  except  to  set  it  for  trial,  transfer  it,  or  call  in  another 
judge  to  preside  in  his  stead. 

Origiiial  application  by  the  State,  on  relation  of  J.  A,  Sher- 
man,  for  a  writ  of  review  directed  to  the  District  Court  of  the 
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Fifteenth  Judicial  District  in  and  for  the  County  of  Rosebud, 
and  others.    Proceedings  annulled. 

Messrs.  Walsh,  Nolan  df  ScdUon  and  Mr.  O,  A.  Horkcm,  for 
Belator. 

Messrs.  Loud,  Collins,  Campbell,  Wood  di  Leavitt,  for  Re- 
spondents. 

MR.  JUSTICE  SANNBR  delivered  the  opinion  of  the  court 

On  September  26,  1914,  the  board  of  county  commissioners 
of  Rosebud  county,  Montana — ^then  composed  of  Thomas  Alex- 
ander, Craig  SuUenger  and  J.  M.  Williams — caused  a  notice 
to  be  published  calling  for  bids  for  county  printing  and  supplies 
for  the  period  of  two  years  from  and  after  January  3,  1915. 
Pursuant  to  this  notice,  written  bids  were  submitted  by  the  **Hy- 
sham  Echo,"  the  ''Forsyth  Times-Journal,"  and  the  "Rosebud 
Coorier,"  all  newspapers  of  general  circulation  printed  in  said 
county.  These  bids  were  opened  on  October  10,  1914,  the  time 
fixed  in  the  notice,  and  consideration  of  the  same  was  continued 
to  October  19,  1914,  at  which  time  the  board,  in  regular  session 
assembled,  accepted  the  bid  of  the  ''Hysham  Echo." 

Thereafter,  and  on  November  14,  1914,  one  J.  A.  Werner,  a 
taxpayer,  filed  his  complaint  in  the  district  court  of  said  county, 
naming  the  county  commissioners  and  R.  J.  Cole,  the  county 
derk,  as  defendants,  in  which  it  was  alleged,  in  substance,  that 
the  bid  so  accepted  was  not  the  lowest  or  best  bid,  that  its  ac- 
ceptance was  not  for  the  best  interests  of  the  county,  that  the 
action  of  the  board  was  not  founded  upon  an  honest  considera- 
tion of  the  merits  of  the  bids  submitted,  but  was  arbitrary  and 
from  improper  motives,  that  the  defendants  **  threaten  and  are 
about  to  sign  and  execute  •  •  •  a  contract  with  the  *Hy- 
sham  Echo*  "  in  accordance  with  its  accepted  bid,  and  praying 
that  they  be  enjoined  from  so  doing.  On  this  complaint  an 
order  to  show  cause,  coupled  with  a  restraining  order,  was  issued 
by  Honorable  Charles  L.  Crum,  one  of  the  judges  of  said  court, 
and  served  upon  the  defendants  named  in  the  complaint.    There- 


222  State  v.  District  Court  et  au        [June  T.  '15 

after  a  general  demurrer  to  the  complaint  and  an  aflidavit  by  the 
defendant  Alexander,  imputing  bias  and  prejudice  to  Judge 
Crum,  were  filed ;  the  latter  occurring  on  December  11, 1914. 

On  January  20,  1915,  J.  A.  Sherman,  the  relator  herein,  who 
was  and  is  the  proprietor  of  the  "Hysham  Echo,''  filed  in  the 
Werner  suit  a  petition  alleging  her  interest  in  the  subject  mat- 
ter thereof  and  praying  leave  ''to  intervene  as  a  party  defend- 
ant," which  petition  was  presented  ex  parte  to  Honorable  George 
W.  Pierson,  the  other  judge  of  said  court,  and  he,  by  an  order 
at  chambers,  on  January  27,  1915,  granted  leave  to  the  relator 
'*to  appear  in  said  cause  as  a  party  defendant,  and  to  file  answer 
to  the  complaint,  and  to  do  all  other  things  as  a  party  defendant 
by  law  provided."  Thereafter,  and  on  June  10,  1915,  the  re- 
lator filed  and  served  in  Werner's  suit  a  general  demurrer  to 
the  complaint,  a  motion  to  dissolve*  the  restraining  order  and 
an  afQdavit  imputing  bias  and  prejudice  to  Judge  Crum;  after 
which,  but  on  the  same  day,  Werner's  counsel  filed  a  praecipe 
demanding  that  the  clerk  enter  the  default  of  relator  ''for  his 
failure  to  intervene  in  accordance  with  the  leave  heretofore 
granted,"  and  this  was  done. 

On  the  next  day — June  11 — Werner  served  on  counsel  for 
relator  a  motion  to  strike  from  the  files  her  demurrer,  her  mo- 
tion to  dissolve,  and  her  affidavit  of  disqualification.  This  mo- 
tion waa  grounded  on  the  fact  that  in  these  papers  relator  de- 
nominated herself  a  defendant,  that  she  was  not  a  plaintiff  or 
defendant  in  the  action,  and  that  said  documents  do  not  singly 
or  collectively  constitute  an  intervention.  With  the  motion  was 
served  a  notice  that  the  same  would  be  presented  for  hearing 
on  that  day  at  2  P.  M.,  though  no  order  shortening  the  time, 
nor  any  showing  for  such  an  order,  nor  any  waiver  of  time  was 
had.  Thereafter,  and  at  2  P.  M.  of  June  11,  the  following  pro- 
ceedings occurred  in  open  court  before  Judge  Crum :  The  county 
attorney  who  had  come  into  office  on  January  4,  1915,  asked  and 
was  given  leave  to  withdraw  the  affidavit  of  disqualification  made 
and  filed  by  the  defendant  Alexander.  He  then  moved  to  sub- 
stitute R.  W.  Blakesloy,  G.  S.  Warren  and  Walter  Clark,  who 
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had  become  commissioners  and  clerk,  respectively,  as  defendants 
in  place  of  Alexander,  SuUenger  and  Cole,  which  was  done.  He 
then  withdrew  the  defendants'  demurrer  to  the  complaint  and 
refused  to  further  plead.  Thereupon  the  court.  Judge  Crum 
presiding,  sustained  Werner's  motion  **to  strike  from  the  files 
all  papers  filed  on  behalf  of  J.  A.  Sherman,"  entered  the  de- 
fault of  the  commissioners  and  clerk,  heard  testimony  on  be- 
half of  Werner,  and  entered  a  judgment.  The  judgment  con- 
tains findings  to  the  effect  that  in  accepting  the  bid  of  the  *'Hy- 
sham  Echo''  the  board  abused  its  discretion  and  acted,  not  fairly 
or  impartially,  but  fraudulently  and  in  collusion  with  said  bid- 
der, in  disregard  of  the  welfare  of  the  taxpaying  citizens  of  the 
county ;  and  it  decrees  that  the  existing  board  and  county  clerk 
be  perpetually  enjoined  *'from  in  any  manner  recognizing  or 
attempting  to  recognize  any  contractual  relation  whatsoever" 
with  the  ''Hysham  Echo"  as  the  result  of  the  acceptance  of  its 
bid. 

Neither  the  relator  nor  her  counsel  was  present  or  represented 
at  any  of  the  proceedings  had  on  June  11,  but  she,  in  conse- 
quence of  the  facts  above  narrated,  thereafter  applied  to  this 
court  for  a  writ  of  review  or  supervisory  control,  as  might  be 
most  appropriate,  to  annul  the  same.  Upon  a  citation  and  the 
record  as  certified  to  this  court  responsive  to  the  writ  of  review, 
the  matter  was  heard  and  submitted ;  and  on  July  7,  we  entered 
a  final  order  annulling  the  judgment  complained  of  and  all  the 
proceedings  in  Werner's  suit  anterior  to  the  judgment  and  sub- 
sequent to  the  filing  therein  by  the  relator  of  her  affidavit  of  dis- 
qualification, stating  that  the  opinion  of  this  court  would  follow 
at  our  convenience. 

Several  reasons  might  be  assigned  for  the  conclusion  announced, 
[1]  but  the  following  will  suffice:  Whether  contractual  rela- 
tions arose  between  the  relator  and  the  county  of  Rosebud  in 
consequence  of  the  acceptance  of  her  bid  by  the  duly  elected 
and  acting  board  of  county  commissioners  of  that  county,  and 
whether  such  relations,  if  created,  should  be  canceled  or  annulled 
for  the  reasons  assigned  in  Werner's  complaint  or  in  the  judg- 
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ment  before  us,  were  matters  upon  which  she  was  entitled  to 
be  heard  and  which  could  not  be  determined  behind  her  back. 
She  was,  therefore,  not  only  a  proper,  but  an  indispensable,  party 
to  the  Werner  suit  {Wrigh4  v.  Commissioners,  6  Mont.  29,  9 
Pac.  543 ;  State  ex  rd.  Gibson  v.  Stewart,  50  Mont.  404,  147  Pac. 
276) ,  and  the  order  of  Judge  Pierson  bringing  her  into  the  case 
as  a  defendant  was  clearly  authorized.  (Rev.  Codes,  sec.  6498.) 
This  being  true,  the  right  of  the  relator  prior  to  a  default  prop- 
erly entered  to  file  a  general  demurrer  to  Werner's  complaint, 
or  a  motion  to  dissolve  the  restraining  order  issued  thereon,  or 
an  affidavit  disqualifying  Judge  Crum,  or  all  of  such  papers,  as 
she  did  do,  cannot  be  open  to  question,  and  from  the  moment  such 
[2]  affidavit  was  filed  Judge  Crum  became  powerless  to  act 
further  in  the  suit,  save  to  set  it  for  trial,  to  transfer  it,  or  to  call 
in  another  judge  to  preside  in  his  stead.  (State  ex  rd.  Goodman 
V.  District  Court,  46  Mont.  492, 128  Pac.  913.) 

It  follows  that  all  the  proceedings  had  and  done  by  him  on 
June  11,  1915,  including  the  judgment  in  question,  were  and  are 
null  and  void. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollowat 
concur. 


THE  FIRST  NATIONAL  BANK  OP  MILES  CITY,  Appel- 
lant^ V,  MARSHALL  et  al..  Respondents. 

(No.  3,533.) 
(Submitted  September  13,  1915.    Decided  September  80,  1915.) 

[152  Pac.  36.] 

Chattel    Mortgages — Renewal — Single    Debt — Several    Notet — 

Statutory  Provisions — Subsequent  Encunibrancers. 

« 

Chattel  Mortgages — ^Renewal — Single  Debt — Several  Notes. 

1.  A  single  debt  secured  by  one  chattel  mortgage  did  not  become  two 
separate  debts  by  the  giving  of  two  promissory  notes,  one  of  which  was 
payable  within  six  months  and  the  other  within  a  year,  so  as  to  require 
the  filing  of  an  affidavit  of  renewal  of  the  mortgage  within  sixty  days 
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after  the  due  date  of  the  first  note,  as  would  liave  been  the  case,  under 
section  5763,  Bevised  Codes,  if  one  or  both  of  the  notes  had  fallen  due 
after  the  lapse  of  one  year. 

[As  to  who  is  creditor  entitled  to  attack  yalidity  of  chattel  mort- 
gage on  ground  of  failure  to  file  or  renew,  see  note  in  Ann.  Cas.  19126, 
1106.] 

Same — Compliance  With  Statute. 

2.  The  validity  of  a  chattel  mortgage  in  the  first  instance,  the  dura- 
tion of  the  lien  created  by  it,  and  the  right  to  extend  or  renew  it,  rest 
upon  a  compliance  with  the  provisions  of  the  statute. 

Bame^Taking  Possession  of  Property. 

3.  Where  a  chattel  mortgage  stipulates  that  the  mortgagee  may,  at  the 
due  date  of  the  first  of  two  notes  secured  by  the  mortgage,  take  posses- 
sion of  the  property,  he  is  not  bound  to  do  so  to  preserve  his  lien,  but 
may  exercise  his  option  in  this  regard;  the  lien  not  being  impaired  in 
any  wise  by  nonaction  in  this  respect. 

Same — Subsequent  Encumbrancers. 

4.  Qttaere:  May  a  subsequent  encumbrancer,  with  knowledge  of  a  prior 
mortgage,  during  its  life  insist  that  he  acquired  a  superior  right  by  the 
failure  of  the  first  mortgagee  to  renew  his  lienf 

[As  to  failure  to  renew  chattel  mortgage  as  affecting  purchaser  of 
property  before  lien  of  mortgage  had  expired,  see  note  in  47  L.  B.  A. 
(n.  8.)  1137.] 

Appeal  from  District  Court,  Cvster  County;  C.  C.  Hurley, 
Judge. 

Action  by  the  First  National  Bank  of  Miles  City,  a  corpora- 
tion, against  W.  C.  Marshall  and  the  Commercial  State  Bank 
of  Miles  City.  From  a  judgment  for  defendant  bank,  plaintiff 
appeals.    Afi&rmed. 

Mr.  Geo.  W.  Farr,  for  Appellant,  submitted  a  brief  and  ar- 
gaed  the  cause  orally. 

As  we  view  the  language  of  sections  5762  and  5763,  Revised 
Codes,  it  became  necessary  for  the  Commercial  State  Bank,  in 
order  to  maintain  and  sustain  the  validity  of  its  mortgage  lien 
as  against  the  plaintiff,  a  subsequent  mortgagee  of  Marshall, 
to  file  an  affidavit  of  renewal  as  provided  by  section  5763,  within 
sixty  days  after  the  six  months  note  for  $7,670  became  due,  and 
upon  its  failure  to  do  so  it  lost  its  mortgage  lien  so  far  as  the 
payment  of  that  note  was  concerned,  as  against  this  appellant. 
We  concede  that  there  is  a  conflict  of  authorities  on  the  ques- 
tion presented  but  we  submit  that  giving  the  language  of  the 
statute  its  ordinary   construction  and  meaning,   the  position 
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for  which  the  appellant  here  contends  should  be  sustained,  in 
support  of  which  we  cite  the  following  authorities :  Afatn  t. 
Alexander,  9  Ark.  112,  47  Am.  Dec.  732 ;  Watkins  v.  Wassell,  15 
Ark.  73 ;  Hannah  v.  Carrington,  18  Ark.  85 ;  Wright  v.  Oraham, 
42  Ark.  UO;Ely  v.  Camley,  19  N.  Y.  496;  Steele  v.  Benham,  84 
N.  T.  634;  Porter  v.  Pamdey,  52  N.  Y.  187;  Marsden  v.  ComeU, 
62  N.  Y.  215,  219. 

Messrs.  Loud,  Collins,  Campbell,  Wood  di  Leavitt,  for  Re- 
spondents, submitted  a  brief;  Mr.  Chas.  8.  Loud  argued  the 
cause  orally. 

The  general  rule  of  law  is  that  unless  the  language  of  the 
instrument  expresses  a  contrary  intention,  the  failure  to  pay 
the  first  installment  of  the  mortgage  constitutes  a  breach  of  the 
condition  of  the  mortgage,  and  in  the  event  such  default  in 
payment  is  made,  it  is  optional  with  the  mortgagee  whether  he 
will  take  possession  then  or  wait  until  the  maturity  of  the  other 
installments.  (7  Cyc.  82;  Chapin  v.  Whitsett,  3  Colo.  315; 
Wilson  V.  Rountree,  72  111.  570;  McConnell  v.  Scott,  67  111.  274; 
Wheeler  cfe  Wilson  Mfg.  Co.  v.  Howard,  28  Fed.  741 ;  Marseilles 
Mfg,  Co.  V.  Rockford  Plow  Co.,  26  111.  App.  198.)  The  same 
general  rule  is  announced  in  5  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.),  p.  1002.  It  is  our  contention  that,  under  the  general  rule 
above,  the  respondent  had  the  right  to  exercise  its  option  and 
wait  until  the  maturity  of  the  whole  debt  secured  by  the  mort- 
gage before  he  was  required  to  take  possession  thereunder  or  in- 
stitute an  action  for  its  foreclosure. 

We  have  carefully  examined  all  of  the  cases  cited  by  the  ap- 
pellant in  his  brief,  with  the  exception  of  the  cases  reported  in 
15,  18  and  42  Arkansas  Reports,  which  are  not  available  to  ns. 
We  do  not  find  a  single  one  of  the  cases  cited  by  plaintiff  which 
we  have  examined  in  which  the  point  under  discussion  was  in- 
volved or  decided.  In  four  of  these  cases  the  rights  of  attach- 
ing creditors  and  judgment  creditors  were  involved,  and  in  the 
other  case  the  rights  of  a  bona  fide  purchaser  was  the  particolar 
question  involved  in  that  case. 
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The  appellant  bank  was  not  a  subsequent  enenmbrancer  within 
the  purview  of  these  statutory  provisions,  and  was  not  in  a  posi- 
tion to  successfully  attack  the  priority  of  respondent's  mort- 
gage. (First  State  Bank  v.  King  df  McCants,  37  OH.  744,  47 
L.  E.  A.  (n.  s.)  668,  133  Pac.  30;  Howard  v.  First  National 
Bank,  44  Kan.  549,  10  L.  B.  A.  537,  24  Pac.  983;  Meech  v. 
Tatchin,  14  N.  T.  71 ;  Casner  v.  Crawford,  4  Kan.  App.  687,  46 
Pac.  41 ;  Arlington  MHi  di  Elevator  Co.  v.  Tates,  57  Neb.  286,  77 
N.  W.  677 ;  Huher  Mfg.  Co.  v.  Swewy,  57  Ohio  St  169,  48  N.  E. 
879;  Walter  A.  Wood  Mowing  dk  Reaping  Machine  Co.  v.  Lee, 
4  S.  D.  495,  57  N.  W.  238 ;  Wells,  Fargo  &  Co.  v.  Alturas  Com- 
mercial Co,,  6  Idaho,  506,  56  Pac.  165 ;  Ooodmn  v.  Bayerle,  18 
MiBC.  Rep.  62,  41  N.  T.  Supp.  20;  Smith  v.  Simper,  15  Ohio  C.  C. 
375 ;  Marsden  v.  Cornell,  62  N.  T.  215 ;  Schnavely  v.  Bishop,  8 
Kan.  App.  301,  55  Pac.  667.) 

ME.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court 

This  is  an  appeal  by  the  plaintiff,  the  First  National  Bank 
of  Miles  City,  Custer  county,  from  a  decree  rendered  against 
it  and  in  favor  of  defendant  Commercial  State  Bank,  of  the 
same  place,  hereafter  referred  to  as  the  defendant  bank,  in  an 
action  brought  by  the  former  to  foreclose  a  mortgage  executed 
to  it  by  the  defendant  Marshall.  This  defendant  failed  to  ap- 
pear and  his  default  was  entered.  Though  formal  issues  were 
made  between  the  plaintiff  and  the  defendant  bank,  the  cause 
was  submitted  for  decision  upon  an  agreed  statement  of  facts, 
which  may  be  epitomized  as  follows : 

On  December  13,  1910,  Marshall,  being  indebted  to  the  plain- 
tiff in  the  sum  of  $2,290.85,  executed  to  it  his  promissory  note 
therefor,  due  in  six  months  after  December  30,  1910,  with  in- 
terest at  ten  per  cent  per  annum,  and  also  attorney's  fees  in 
case  resort  to  legal  proceedings  was  necessary  in  order  to  en- 
force collection.  To  secure  payment  of  this  note  he  executed 
and  delivered  to  the  plaintiff  a  mortgage  upon  certain  horses 
and  other  personal  property  in  Custer  county.    The  mortgage 
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contained  this  recital:  **Said  property  is  dear  of  encumbrances, 
except  two  notes  to  the  Commercial  State  Bank  of  Miles  City, 
one  for  ($8,000)  eight  thousand  dollars,  and  one  for  ($7,670) 
seven  thousand  six  hundred  seventy  dollars,  secured  by  mort- 
gage upon  above  property." 

This  mortgage  was  duly  acknowledged  and  recorded.  There- 
tofore, on  November  29,  1910,  Marshall,  being  indebted  to  the 
defendant  bank  in  the  sum  of  $15,670,  executed  to  it  the  two 
notes  mentioned  in  plaintiff's  mortgage,  the  one  for  $7,670,  due 
and  payable  in  six  months  thereafter,  and  the  other  for  $8,000, 
due  and  payable  in  twelve  months,  each  containing  the  same 
stipulations  for  interest  and  attorney's  fees  as  that  due  to 
plaintiff.  To  secure  the  payment  of  them  he  executed  to 
the  defendant  bank  a  mortgage  upon  the  property  included  in 
plaintiff's  mortgage.  The  consideration  named  therein  was  the 
sum  of  $15,670,  and  it  was  stipulated  that  this  sum,  with  in- 
terest, should  be  paid  at  the  expiration  of  one  year  from  date, 
according  to  the  terms  and  tenor  of  the  two  notes.  Both  mort- 
gages contained  the  usual  stipulations  prohibiting  removal  of 
the  property,  etc.,  and,  in  case  the  notes  secured  by  them  should 
not  be  paid  at  maturity  in  accordance  with  their  terms,  author- 
izing the  mortgagees,  at  their  option,  to  take  possession  of  it  and 
cause  it  to  be  sold,  and  to  apply  the  proceeds  to  the  discharge 
of  the  indebtedness.  None  of  the  indebtedness  due  the  plain- 
tiff was  ever  paid,  except  the  sum  of  $290  paid  on  August  23, 
1911.  On  July  10,  1911,  plaintiff's  mortgage  was  renewed  by 
the  filing  of  a  renewal  afSdavit  as  provided  by  the  statute.  On 
August  18,  1911,  Marshall  paid  to  the  defendant  bank  $650,  and 
on  October  11,  $7,823,  both  of  which  sums  were  applied  to  the 
discharge  of  the  note  for  $8,000.  These  amounts  consisted  of 
the  proceeds  of  sales  of  portions  of  the  mortgaged  property  made 
by  Marshall  with  the  consent  of  both  mortgagees.  When  this 
action  was  brought,  there  was  due  to  the  defendant  bank  upon 
the  $8,000  note  a  balance  of  $224.78,  besides  the  full  amount  of 
the  note  for  $7,670,  with  interest.  On  January  12,  1912,  the 
defendant  bank  filed  an  afSdavit  in  renewal  of  its  mortgage,  in 
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which  it  dainued  that  there  was  still  due  to  it  the  sum  of 
$8,666.10.  During  the  pendency  of  the  action,  and  by  the  con- 
sent of  plaintiff  and  the  defendant  bank,  the  court  appointed 
a  receiver,  with  directions  to  take  possession  of  and  sell  the  re- 
mainder of  the  mortgaged  property  and  to  pay  the  proceeds 
into  the  hands  of  the  clerk,  subject  to  the  order  of  the  court. 
This  he  did,  realizing  therefrom  the  sum  of  $2,971.30. 

In  submitting  the  cause  as  they  did,  it  was  the  purpose  of  the 
[1]  parties,  as  appears  from  the  recitals  in  the  statement  of 
facts,  to  present  and  have  determined  the  single  question  whether, 
by  failing  to  file  its  affidavit  of  renewal  of  its  mortgage  until 
after  the  lapse  of  sixty  days  from  the  date  of  the  maturity  of 
the  note  for  $7,670,  the  defendant  bank  lost  the  lien  of  its  mort- 
gage pro  ianto,  and  for  this  reason  the  plaintiff  is  entitled  to 
have  the  sum  of  money  in  the  hands  of  the  clerk,  less  the  small 
balance  due  on  the  note  for  $8,000,  applied  to  the  discharge 
of  the  note  secured  by  its  mortgage. 

The  district  court  held  that  the  lien  of  the  defendant  bank 
was  in  no  wise  impaired  by  its  omission  to  renew  its  mortgage 
upon  the  maturity  of  the  first  note,  and  hence  that  it  was  en- 
titled to  have  the  funds  in  the  hands  of  the  clerk  applied  to  the 
balance  due  it.  The  sole  question  presented  by  the  appeal  is 
whether  this  holding  is  correct.  The  contention  of  counsel  for 
plaintiff  is  that,  though  the  amount  due  the  defendant  bank 
prior  to  the  mortgage  transaction  was  a  single  debt,  the  taking 
of  the  two  notes  converted  it  into  two  separate  debts,  or,  in  any 
event,  into  a  debt  due  and  payable  in  installments,  and  that  it 
was  incumbent  upon  it  to  file  the  affidavit  of  renewal  within 
sixty  days  after  the  first  note  matured,  or  resort  to  the  alter- 
native of  taking  possession  of  the  property,  at  the  peril  of  losing 
its  lien  as  to  this  note.  As  appears  from  a  memorandum 
opinion  found  in  the  record,  the  district  court  concluded,  upon 
the  facts,  that  the  debt,  though  payable  in  two  installments, 
was  a  single  debt,  and  that  the  necessity  for  renewal  arose  only 
after  the  maturity  of  the  second  note.  The  conclusion  that  the 
two  notes  represented  a  single  debt,  and  were  so  regarded  by 
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the  parties^  is  fully  justified  by  the  statement  of  facts.  The 
consideration  recited  in  the  mortgage  was  the  gross  sum  due, 
and  it  is  stipulated  that  Marshall  was  indebted  to  the  defendant 
bank  in  that  sum.  The  contention  of  counsel  assumes  that  the 
debt  was  originally  single.  The  stipulations  in  the  mortgage 
are  somewhat  inconsistent  with  each  other,  and  render  it  some- 
what ambiguous  as  to  what  was  the  intention  of  the  parties  with 
reference  to  the  date  at  which  payment  of  any  part  of  the  sum 
could  be  lawfully  demanded.  Even  this,  however,  tends  to  show 
that  both  regarded  the  two  notes  as  representing  a  single  indebt- 
edness. 

But,  aside  from  these  considerations,  does  an  arrangement 
between  a  creditor  and  his  debtor,  by  which  the  latter  is  per- 
mitted to  discharge  his  obligation  in  installments,  change  the 
character  of  it,  so  that  each  installment  becomes  a  separate  debtt 
We  think  not.  If  a  single  note  had  been  executed  by  Marshall, 
payable  in  two  or  more  installments,  it  could  not  be  said  that 
each  installment  was  a  distinct  debt.  With  no  greater  propriety 
may  it  be  urged  that  the  execution  of  two  notes  wrought  a  dif- 
ferent result.  True,  such  an  arrangement  may  affect  the  man- 
ner and  time  of  enforcing  payment  of  the  different  installments, 
but  the  indebtedness  and  the  obligation  to  discharge  it  remains 
the  same. 

The  right  to  hypothecate  personal  property  as  security  by 
means  of  a  chattel  mortgage,  as  this  expression  is  ordinarily 
•  used,  is  of  statutory  origin.  Its  validity  in  the  first  instance, 
[2]  the  duration  of  the  lien  created  by  it,  and  the  right  to  ex- 
tend or  renew  it,  rest  upon  a  compliance  with  the  provisions  of 
the  statute.  (Rosenhaum  Bros.  v.  Bycm  Bros.  Co.,  33  Mont.  424, 
84  Pac.  1120.)  Section  5762  of  the  Revised  Codes  declares: 
**  Every  mortgage  of  personal  property,  made,  acknowledged 
and  filed,  as  provided  by  the  laws  of  this  state,  is  thereupon, 
if  made  in  good  faith,  good  and  valid  as  against  the  creditors 
of  the  mortgagor  or  subsequent  purchaser,  or  encumbrancers, 
from  the  time  it  is  so  filed  until  the  maturity  of  the  entire  debt 
or  obligation  secured  thereby  and  for  the  period  of  sixty  days 
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thereafter.  The  entire  period  of  the  time  such  mortgages  are 
valid  and  binding  against  the  creditors  of  the  mortgagor  and 
subsequent  purchasers  and  encumbrancers  must  not  exceed  one 
year  and  aizty  days,  except  by  a  compliance  with  the  provisions 
of  the  next  section." 

Section  5763,  so  far  as  it  is  pertinent  here,  provides  that: 
"Every  mortgage  of  personal  property  made,  acknowledged 
and  filed  as  provided  for  by  the  laws  of  this  state,  may  be  re- 
newed at  any  time  within  sixty  days  after  the  maturity  of  the 
debt  or  obligation  secured  thereby,  in  case  such  debt  or  obliga- 
tion or  any  part  thereof,  be  unpaid  or  unfulfilled,  by  the  filing 
of  an  affidavit  showing  the  date  of  such  mortgage,  the  name  of 
the  mortgagor  and  mortgagee,  the  date  of  filing  the  same,  the 
amount  of  the  debt  or  obligation  secured  thereby,  and  the 
amount  of  the  debt  justly  owing  at  the  time  of  filing  such  affi- 
davit, or  the  conditions  of  the  obligations  unfulfilled  j  •  •  • 
Provided  that  in  case  the  debt  for  which  any  mortgage  is  given 
as  a  security  is  payable  in  two  or  more  installments  any  one  or 
more  of  which  are  to  become  due  and  payable  after  one  year 
from  the  date  thereof,  then  in  such  event  the  affidavit  of  exten- 
sion of  such  mortgage  herein  provided  for  must  be  made  and 
filed  within  sixty  days  after  the  first  installment  of  said  debt 
falls  due  whether  such  installment  be  paid  or  not  and  must  be 
made  and  filed  within  sixty  days  after  each  subsequent  install- 
ment falls  due  whether  the  same  be  paid  or  not  until  the  entire 
debt  secured  thereby  shall  be  fully  paid.  And  provided  further 
that  such  installments  shall  become  due  and  payable  not  more 
than  one  year  apart,  and  the  first  of  said  installments  shall  fall 
due  not  more  than  one  year  from  the  date  of  such  mortgage." 

The  former  section  clearly  recognizes  the  right  of  parties  to 
secure  debts  payable  in  installments,  whether  the  agreement  for 
pa3rment  is  embodied  in  a  single  note  or  in  several,  for  it  ex- 
pressly declares  the  lien  valid  if  contracted  for  in  good  faith, 
as  against  creditors  of  the  mortgagor,  or  purchasers  or  encum- 
brancers, until  the  entire  debt  or  obligation  has  matured,  and 
antil  the  expiration  of  sixty  days  thereafter.    The  use  of  the 
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word  "entire"  implies  this;  otherwise,  its  presence  in  the  stat- 
ute means  nothing.  The  latter  provision  contains  nothing  to 
the  contrary,  but  recognizes  the  existence  of  the  lien  mentioned 
in  the  former,  and  merely  prescribes  the  method  to  be  observed 
to  effect  the  extension  or  renewal.  The  limitations  embodied 
in  the  provisos  have  no  application  to  debts  payable  in  install- 
ments, unless  one  or  more  of  the  installments  mature  after  the 
lapse  of  one  year.  But  the  fact  that  these  provisos  deal  ex- 
pressly with  the  class  of  debts  therein  described,  and  prescribe 
a  special  method  for  the  renewal  of  mortgages  given  to  secure 
them,  furnishes  strong  support  for  the  notion  that  the  legisla- 
ture intended  that  the  former  provision  should  apply  to  debts 
payable  within  one  year  in  any  manner  agreed  upon  between 
the  parties.  ThLs  view  is  in  entire  accord  with  the  rule  recog- 
nized by  the  courts  in  jurisdictions  where  similar  statutes  are 
in  force.  {Barbour  v.  White,  37  111.  164;  Cleaves  v.  Herbert,  61 
111.  126 ;  Chapin  v.  Whitsett,  3  Colo.  315 ;  7  Cyc.  82 ;  Jones  on 
Chattel  Mortgages  (5th  ed.),  sec.  374.) 

The  stipulation  authorizing  the  mortgagor  to  take  possession 
[3]  at  the  maturity  of  the  first  note  or  installment  does  not 
impose  an  obligation  upon  him  to  do  so,  but  creates  an  option 
which  he  may  exercise  or  not,  as  he  chooses.  The  fact  that  he 
does  not  choose  to  exercise  it  does  not  in  anywise  impair  his 
lien.  {Barbour  v.  White  and  Chapin  v.  Whitsett,  supra.)  The 
life  of  the  lien  cannot,  of  course,  continue  beyond  sixty  days 
after  the  maturity  of  the  debt,  though  the  date  of  maturity  falls 
within  a  year,  unless  it  be  extended  as  the  statute  prescribes, 
or,  where  the  statute  does  not  provide  for  renewal,  the  mortgagee 
exercises  diligence  in  taking  possession.  (Travis  v.  McCormick, 
1  Mont.  148.)  One  year,  with  the  addition  of  sixty  days,  is 
the  extreme  limit,  except  as  provided  in  section  5763,  supra. 

Having  reached  the  conclusion  that  the  decision  of  the  dis- 
trict judge  was  correct  for  the  reason  stated  by  him,  it  is  not 
necessary  to  consider  further  whether  it  should  be  sustained 
on  the  additional  ground  urged  by  counsel  for  defendant  bank, 
[4]     viz.,  that  the  plaintiff,  being  a  subsequent  encumbrancer, 
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with  knowledge  of  the  prior  mortgage,  during  its  life,  cannot 
insist  that  it  acquired  a  superior  right  by  the  failure  of  the  de- 
fendant bank  to  renew  it.  Counsers  position  in  this  behalf  is 
sustained  by  the  great  weight  of  authority,  apparently,  indeed, 
by  the  decisions  of  the  courts  of  all  the  states  so  far  as  they 
have  been  called  to  our  attention,  with  the  single  exception  of 
the  state  of  Arkansas.  (See  First  State  Bank  of  Ardmore  v. 
King  &  McCants,  37  Okl.  744, 133  Pac.  30,  47  L.  R.  A.  (n.  s.)  668, 
and  notes,  wherein  the  cases  are  collected  and  discussed.)  We 
forego  decision  of  the  point  for  the  reason,  also,  that  the  terms 
of  the  statute  considered  in  the  principal  case  (Comp.  Laws, 
Okl  1909,  sec.  4422),  vary  somewhat  from  those  employed  by 
our  legislature  in  section  5762,  supra. 
The  judgment  is  affirmed. 

Affirmed. 

Mb.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 


CITY  OF  BUTTE,  Appellant,  v.  McKAY,  Eespondbnt. 

(No.  3,564.) 
(Submitted  September  24,  1915.    Decided  September  30,  1015.) 

[152  Pac.  31.] 

Appeal  and  Error — Nonappealable  Orders — Order  Taxing  Costs. 

1.    An  order  taxing  costs  is  not  appealable;  such  an  order  may  be  re- 
viewed only  on  appeal  from  the  judgment. 

[As  to  what  judgments  and  orders  may  be  appealed  from,  see  note 
in  20  Am.  St.  Rep.  173.] 

Appeal  from  District  Court,  Silver  Bow  County;  J.  B.  Mo 
Clernan,  Judge. 

Action  by  the  City  of  Butte  against  Nellie  McKay.    From  an 
order  taxing  costs,  plaintiff  appeals.    Appeal  dismissed. 

Cause  submitted  by  briefs  of  counsel. 
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Messrs.  Alexander  Mackel,  Wm.  F.  Davis  and  N.  A.  BoUring, 
for  Appellant. 

Mr.  W.  E.  Carroll,  for  Respondent 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  flie  opinion  of 
the  court. 

Upon  inspection  of  the  record  herein,  we  find  that  the  plaintiff 
has  attempted  to  appeal  from  an  order  of  the  district  court 
taxing  costs.  We  have  frequently  held  that  such  orders  are  not 
appealable,  but  must  be  reviewed,  if  at  all,  upon  an  appeal  from 
the  judgment.  (Murray  v.  Northern  Pac.  By.  Co.,  26  Mont. 
268,  67  Pac.  625;  Montana  Ore  Pur.  Co.  v.  Boston  &  Mont. 
Con.  C.  &  8.  Min.  Co.,  27  Mont.  288,  70  Pac.  1114;  King  v. 
Alien,  29  Mont.  5,  73  Pac.  1107;  Ferris  v.  McNaUy,  45  Mont. 
20,  121  Pac.  889.)  This  court  is  therefore  without  jurisdiction 
to  consider  the  merits,  and  hence  the  appeal  is  dismissed. 

Dismissed. 

» 

Mb.  Chief  Justice  Sakneb  and  Mb.  Justice  Hollowat 
concur. 


In   be   BLACKBURN'S    ESTATE.    BLACKBURN    bt    ai*.. 
Appellants,  v.  STATE  OP  MONTANA  bt  al.,  Respondents. 

(No.  3,543.) 
(Submitted  September  15,  1915.    Decided  September  30,  1915.) 

[152  Pac.  31.] 

Inheritance  Tax — Family  Allowance — Deduction  from  Value  of 
Estate. 

1.  Inasmuch  as  moneyfl  paid  out  of  an  estate  for  family  allowance  do 
not  pass  by  the  inheritance  laws  of  the  state,  they,  with  other  proper 
charges,  must  be  deducted  from  the  value  of  the  estate  as  fixed  for  in- 
heritance purposes,  and  only  the  residue,  if  sufficient  in  value,  is  subject 
to  the  tax. 

[As  to  leading  features  of  inheritance  taxes,  see  note  in  127  Am.  gt.^ 
Bep.  1035.    And  see  note  in  Ann.  Cas.  1915C,  322.] 
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Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  By  Hannah  A.  Blackburn,  and  another  against  the 
State  of  Montana  and  another.  From  an  order  of  the  district 
court  fixing  the  value  of  an  estate  for  inheritance  tax  purposes, 
plaintiffs  appeal.    Reversed. 

Cause  submitted  on  briefs  of  counseL 

Messrs,  Nolan  &  Donovan^  for  Appellant  Hannah  A.  Black- 
bum;  Mr,  A.  B.  Melzner,  for  Appellant  Frank  H.  Cooney. 

From  an  examination  of  sections  7724,  7509-7511,  and  7546, 
Revised  Codes,  it  appears  that  the  widow's  right  to  her  family 
allowance  is  in  no  manner  dependent  upon  the  provisions  of  the 
will,  if  there  be  a  will.  The  moneys  paid  to  the  widow  for  a 
family  allowance,  therefore,  cannot  be  said  "to  pass  by  will." 
It  is  equally  clear  that  the  moneys  thus  paid  to  her  do  not 
pass  to  her  "by  the  intestate  laws  of  this  state,"  because 
intestacy  is  not  a  condition  upon  which  her  right  to  the  al- 
lowance depends.  Section  7546,  apparently  places  the  allowance 
to  the  family  upon  the  same  footing  with  the  debts  of  the  de- 
ceased and  the  expenses  of  the  administration.  It  was  so  re- 
garded by  the  supreme  court  of  Colorado  in  the  recent  case  of 
WHson  V.  Wilson,  55  Colo.  70,  132  Pac.  67.  The  allowance 
made  to  the  widow  is  apparently  not  only  a  charge  against  the 
estate,  but  it  is  a  preferred  charge  which  must  be  paid  in  prefer- 
ence to  general  creditors.  Her  right  thereto  is  based  upon  the 
marital  relation,  not  upon  the  fact  that  she  is  made  an  heir. 
"The  widow  is  entitled  to  an  allowance  as  a  matter  of  right 
on  the  grounds  of  public  policy."  (In  re  Dougherty* s  Estate^ 
34  Mont.  336,  86  Pac.  38.)  "The  duty  of  maintaining  the 
family,  which  the  law  imposed  upon  the  deceased  husband  or 
father  in  his  lifetime,  is  continued  against  his  estate  pending 
its  administration,  if  the  estate  is  solvent."  {In  re  Lux's 
Estate,  100  Cal.  593,  35  Pac.  341;  DaUman  v.  Dahlman,  28 
Mont  373,  72  Pac.  748.) 
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We  think  that  it  is  dear  that  the  widow's  right  to  support, 
during  the  progress  of  the  settlement  of  the  estate  falls  to  her 
not  as  heir  or  by  the  will  of  her  husband,  but  by  virtue  of  her 
marital  right,  and  is  purely  a  continuance  of  the  duty  which 
the  deceased  husband  owed  her  in  his  lifetime ;  and  that,  there- 
fore, it  cannot  under  any  proper  construction  of  the  language 
of  the  statute  be  regarded  as  property  passing  to  her  '*by  will 
or  by  the  intestate  laws  of  this  state."  The  courts,  generally, 
under  statutes  substantially  identical  with  ours,  have  so  held. 
{In  re  Kennedy's  Estate,  157  Cal.  517, 108  Pac.  280,  29  L.  R.  A. 
(n.  s.)  428,  and  note,  where  the  cases  are  collected;  Crensliaw  v. 
Moore,  124  Tenn.  528,  Ann.  Cas.  1913A,  165,  and  note,  34 
L.  R.  A.  (n.  s.)  1161 ,  137  S.  W.  924.)  The  two  cases  above  cited 
are  based  upon  statutes  substantially  identical  with  ours,  and 
the  views  therein  expressed  find  support  in  the  decisions  of  the 
courts  of  New  York,  Vermont,  Connecticut  and  Pennsylvania 
reviewed  in  the  opinions  or  collected  in  the  notes  above.  The 
only  authority  to  the  contrary,  of  which  we  are  aware,  is  BiUings 
V.  People,  189  lU.  472,  59  L.  R.  A.  807,  59  N.  E.  798. 

Since  the  inheritance  tax  is  a  tax  upon  the  privilege  of  inher- 
iting,  it  is,  of  course,  to  be  calculated  not  upon  the  gross  value 
of  the  estate,  but  upon  the  amount  of  the  estate  which  passes 
to  the  heirs  or  devisees  **by  will  or  by  the  intestate  laws  of 
this  state. "  Likewise  the  exemption  is  to  be  calculated,  not  upon 
the  gross  value  of  the  estate,  but  upon  the  amount  thereof  which 
passes  **by  will  or  by  the  intestate  laws  of  this  state."  (State 
ex  rel.  Gilmore  v.  District  Court,  45  Mont.  335,  Ann.  Cas.  1914A, 
469,  122  Pac.  922.) 

Mr.  J.  B.  Poindexter,  Attorney  General,  and  Mr.  W.  H. 
Poorman,  Assistant  Attorney  General,  for  Respondents. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

This  appeal  is  from  orders  of  the  district  court  of  Silver 
Bow  county  fixing  the  clear  value  of  the  estate  of  Gideon  E. 
Blackburn,  deceased,  at  $9,960.30,  and  requiring  the  admin- 
istrator to  pay  as  inheritance  tax  thereon  the  sum  of  $99.60. 
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It  is  established  by  tbe  record  and  conceded  that  nnder  a  previous 
order  duly  made  the  family  allowance  paid  and  due  the  widow 
of  said  deceased  amounts  to  $3,375 ;  that  this  sum  was  not  de- 
ducted from,  but  was  included  in,  the  value  of  the  estate  as* 
fixed  by  the  orders;  and  that,  if  deducted,  the  clear  value  of 
the  estate  would  fall  below  $7,500.  The  contention  is  that  the 
amounts  paid  and  due  the  widow  for  family  allowance  should 
have  been  deducted  from  the  value  of  the  estate  as  found,  and 
that,  as  Dr.  Blackburn  died  intestate,  and  as  his  heirs  consist 
of  his  widow  and  children,  the  estate  is  not  subject  to  any  in- 
heritance tax. 

We  think  this  contention  must  be  sustained.  The  only  prop- 
[1]  erty  of  the  deceased  which  it  is  claimed  could  be  subject 
to  the  inheritance  tax  is  that  which  "shall  pass  by  the  inherit- 
ance laws  of  this  state";  but  the  effect  of  the  orders  is  to  tax 
the  amounts  paid  and  due  the  widow  for  her  family  allowance. 
Moneys  paid  out  of  an  estate  for  family  allowance  do  not  pass 
by  the  inheritance  laws  of  this  state ;  they  are  charges  against 
the  estate  created  by  special  statutes  in  the  interest  of  public 
policy.  (Rev.  Codes,  sees.  7508,  7510,  7511 ;  Do^cgherty's  Estate, 
34  Mont.  336,  86  Pac.  38 ;  Wilson  v.  Wilson,  55  Colo.  70,  132 
Pac.  67 ;  Crenshaw  v.  Moore,  124  Tenn.  528,  Ann.  Cas.  1913A, 
165,  34  L.  R.  A.  (n.  s.)  1161,  137  S.  W.  924. 

Again,  the  inheritance  tax  is  not  an  imposition  upon  the 
estates  of  decedents;  it  is  *'a  duty  imposed  by  the  state  upon  the 
right  to  receive  property  by  testamentary  disposition  or  succes- 
sion, or  by  any  deed  or  instrument  to  take  effect  at  or  after 
death."  {State  ex  rel,  OiLmore  v.  District  Court,  45  Mont.  335, 
Ann.  Cas.  1914A,  469,  122  Pac.  922.)  Being  such,  it  of  course 
is  not  designed  to  apply  to  property  which  is  not  received  in 
one  of  these  ways.  Seldom  do  the  heirs  of  a  decedent  receive 
all  of  his  estate,  because  it  is  chargeable  with  the  payment  of  his 
debts,  the  expenses  of  administration,  and  family  allowances. 
(Rev.  Codes,  sec.  7546.)  To  ascertain  what  they  do  receive, 
deductions  must  necessarily  be  made  for  all  these  charges,  and 
only  the  residue,  when  sufficient  in  amount,  is  subject  to  the 
tax.    {Kennedy's  Estate,  157  Cal.  517,  29  L.  K.  A.  (n.  s.)  428, 
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108  Pac.  280;  CommomuedltTi's  Appeal,  127  Pa.  435,  17  Aa 
1094;  In  re  Dimon,  82  App.  Div.  107,  81  N.  Y.  Supp.  428; 
Blackmore  &  Bancroft  on  Inheritance  Tax,  p.  265  et  seq.) 

Since,  under  the  provisions  of  our  statute  (Rev.  Codes,  sec. 
7724),  property  passing  to  direct  heirs  must  amount  to  $7,500 
before  it  is  subject  to  an  inheritance  tax,  no  such  tax  can  be 
imposed  in  this  instance. 

The  orders  appealed  from  are  therefore  reversed. 

Reversed. 

Mb.  Chief  Justicb  Bbantly  and  Mb.  Justice  Hollowat 
concur. 


i*Mi 


FORTMAN,  Respondent,  v.  LEQQERINI,  Appellant, 

(No.  3,403.) 
(Submitted  September  14,  1015.    Decided  September  30,  1015.) 

[152  Pac.  33.] 

Statute  of  Frcmds — Collateral  Undertaking. 

Statute  of  Frauds — What  Promises  Within  Statute,  What  not 

1.  As  a  general  rule,  an  oral  promise  by  one  person  to  pay  for  goods 
furnished  to  another  is  not  within  the  statute  of  frauds,  but  such  a 
promise  to  respond  only  after  the  failure  of  another  is  within  the  statute. 

[As  to  promises  to  pay  the  debt  of  another,  see  notes  in  5  Am.  Dec 
321  j  05  Am.  Dec.  251;  46  Am.  Bep.  206;  126  Am.  St.  Bep.  4S7.] 

Same — Collateral  Undertaking. 

2.  Defendant,  introducing  two  strangers  to  plaintiff,  asked  the  latter 
to  let  them  have  what  goods  they  wanted,  and  if  they  did  not  pay  he 
would.  Held,  that  defendant's  promise  was  collateral,  and  therefore 
within  the  statute  of  frauds  under  the  rule  supra, 

[As  to  original  on  collateral  nature  of  oral  promise  within  the  statate 
of  frauds  as  a  question  of  law  or  of  fact,  see  note  in  Ann.  Cas.  1015B, 
257.] 

Appeal  from  District  Court,  Lewis  and  Clark  County;  /• 
Miller  Smith,  Judge. 

Action  by  C.  H.  Fortman  against  Jolrn  Leggerini.  Prom  a 
judgment  for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed  and  remanded,  with  directions. 
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Messrs.  Wight  A  Pew,  for  Appellant^  submitted  a  brief;  Mr. 
Chas,  E.  Pew,  argued  the  case  orally. 

Mr.  Edward  Horsky,  for  Bespondent,  submitted  a  brief  and 
argued  the  cause  orally. 

The  facts  in  evidence  bring  this  suit  within  the  case  of 
McOowan  Com.  Co.  v.  Midland  Coal  etc.  Co.,  41  Mont.  211,  108 
Pac.  655.  We  respectfully  submit  that  the  evidence  presented 
brings  it  squarely  within  the  case  of  Meldrum  v.  Kenefick,  15 
S.  D.  370,  89  N.  W.  863.  In  that  case  the  defendant  had  a  con- 
versation with  plaintiff  with  respect  to  building  a  house  on  a 
farm  occupied  by  defendant's  brother,  and  plaintiff  told  de- 
fendant he  could  not  build  it  on  the  brother's  account.  Defend- 
ant thereupon  told  him  to  go  ahead  and  ^'I  will  see  that  you  get 
jronr  money.''  It  was  held  an  original  undertaking  on  defend- 
ant's part  within  the  statute,  though  not  in  writing.  The  statute 
of  South  Dakota  is  the  same  as  that  of  our  section  5660.  In  that 
case  this  language  of  the  court  is  noteworthy  also:  ''It  is  true 
that  the  plaintiff  spoke  in  some  portion  of  his  evidence  of  the 
defendant  having  'guaranteed'  the  payment  and  that  he  re- 
quested the  brother  to  pay  it." 

That  the  words  used  in  the  making  of  the  promise  do  not 
stand  alone,  but  all  of  the  circumstances  must  be  considered 
by  the  jury  along  with  the  language  employed,  see  Davis  v. 
Patrick,  141  U.  S.  479,  35  L.  Ed.  826,  12  Sup.  Ct.  Rep.  58; 
Boston  V.  Farr,  148  Pa.  220,  23  Atl.  901 ;  Brown  v.  Harrell,  40 
Ark.  429 ;  Maddox  v.  Pierce,  74  Qa.  838 ;  Doyle  v.  White,  26  Me. 
341,  45  Am.  Dec.  110 ;  Cheever  v.  Schall,  87  Hun,  32,  33  N.  T. 
Supp.  751;  Foster,  diaries  &  Ewen  Co.  v.  Felcher,  119  Mich. 
353,  78  N.  W.  120 ;  King  v.  Franklin  Lumber  Co.,  80  Minn.  274, 
83  N.  W.  170 ;  Neshitt  v.  Pioche  Consol.  Min.  &  B.  Co.,  22  Nev. 
260,  38  Pac.  670 ;  Herendeen  Mfg.  Co.  v.  Moore,  66  N.  J.  L.  74, 
48  Atl.  525;  HaU  v.  Alford,  105  Ky.  664,  49  S.  W.  444;  Nixon 
V.  Jacobs,  22  Tex.  Civ.  App.  97,  53  S.  W.  595. 
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MB.  JUSTICE  SANNEE  delivered  the  opinion  of  the  court. 

This  action  originated  in  the  justice's  court  of  Helena  town- 
ship. The  plaintiff  filed  as  his  complaint  an  account  showing 
a  balance  for  goods,  wares  and  merchandise  "sold  to  Stagnoli  & 
Guidi,  guaranteed  by  John  Leggerini."  The  defendant  an- 
swered in  writing,  denying  any  indebtedness  to  the  plaintiff, 
and  specifically  denying  that  he  had  guaranteed  the  payment 
of  any  sum  of  money  to  the  plaintiff  for  or  on  account  of  Stag- 
noli &  Guidi.  On  these  pleadings  the  cause  was  tried  before  the 
justice  of  the  peace,  as  also  in  the  district  court,  whither  it  came 
on  appeal.  The  trial  in  the  district  court  resulted  in  a  verdict 
and  judgment  for  the  plaintiff,  and  from  that  judgment  as  well 
as  from  an  order  denying  his  motion  for  new  trial,  the  defend- 
ant has  appealed  to  this  court.  His  principal  contention  is  that 
upon  the  evidence  presented  he  was  entitled  to  prevail  as  a 
matter  of  law. 

The  transaction  upon  which  it  is  sought  to  hold  the  defend- 
ant was  oral,  and  the  case  made  in  support  of  the  judgment  con- 
sists of  the  testimony  of  the  plaintiff  (Mr.  Portman),  that  of 
his  bookkeeper  (Mr.  Holt),  and  certain  exhibits.  Mr.  Portman 
testified  that:  About  April  8,  1912,  the  defendant,  an  old  cus- 
tomer, came  to  his  place  of  business  with  two  strangers  named 
Stagnoli  and  Guidi  who  wished  "to  purchase  some  machinery. 
After  introducing  the  gentlemen  to  me,  Mr.  Leggerini  said  to  let 
them  have  what  they  wanted,  and  he  would  see  that  it  was  paid 
for,  and,  if  they  did  not  pay,  he  would.  As  a  result  of  that 
conversation  and  that  statement  by  Mr.  Leggerini  I  let  the 
gentlemen  have  some  goods.  •  •  •  I  rendered  a  bill  and 
charged  the  goods  up  to  Mr.  John  Leggerini."  These  goods 
were  gotten  on  eight  different  occasions.  With  every  purchase 
plaintiff  delivered  a  sale  slip  stating  the  items  furnished,  with 
their  prices,  and  each  of  these  slips  was  headed:  "Name,  A, 
Stagnoli.  Address,  Leggerini";  or  "Name,  Antone  Stagnoli. 
Address,  Leggerini."  On  the  indebtedness  thus  incurred  Stag- 
noli or  Guidi  paid  $21.55,  leaving  the  balance  sued  for.  Touch- 
ing this,  the  plaintiff  says:  "I  was  never  able  to  get  any  pay- 
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ment  from  Stagnoli  &  Guidi,  although  I  attempted  to  do  so. 
I  made  demand  on  them  more  than  once.  After  trying  to  get 
payment  from  Stagnoli  &  Guidi,  I  tried  to  collect  of  Mr.  Leg- 
gerini.'' In  the  course  of  his  efforts  to  collect  from  Stagnoli 
&  Guidi,  plaintiff  on  December  9,  1912,  took  a  vendor's  lien 
note  from  Guidi,  who  was  then  in  sole  possession.  Learning 
afterward  that  the  chattels  of  Stagnoli  &  Guidi  were  being 
seized  under  a  mortgage  to  Leggerini,  plaintiff  made  demand 
for  the  articles  mentioned  in  the  note,  but  did  not  pursue  that 
remedy  further  upon  being  told  by  counsel  for  Leggerini  that 
failure  to  file  the  note  rendered  it  valueless  as  a  lien.  Recalled 
after  motion  for  nonsuit  the  plaintiff  added:  **When  Mr.  Leg- 
gerini brought  those  two  men  in  there,  he  said  he  had  leased 
them  a  piece  of  his  ground,  and  they  wanted  some  goods  and 
machinery  •  •  •  to  work  on  this  ground  that  he  had  leased 
to  them."  Being  asked  to  whom  he  ** looked  for  payment  of 
the  goods  furnished  to  Stagnoli,"  he  answered:  **John  Leg- 
gerini." 

Mr.  Holt  testified  that  the  defendant,  when  presenting  Stag- 
noli and  Guidi  at  plaintiff's  store,  said:  **They  are  strangers 
here.  They  are  all  right.  Let  them  have  what  they  want,  and 
they  will  pay  for  it,  and  if  they  do  not  pay  for  it,  I  will." 
The  goods  were  charged  to  Leggerini,  and  bills  were  mailed  to 
him  monthly  up  to  July  1,  when  he  appeared  and  said:  *'I 
don't  want  to  get  their  account  mixed  up  with  mine.  You  have 
got  that  stuff  charged  to  me.  Take  it  off  my  account  and  open 
up  an  account  with  them,  and  if  they  don't  pay  for  it,  I  will." 
In  consequence  of  this  Mr.  Leggerini  was  credited  with  the 
amount  of  these  items  which  were  then  charged  to  Stagnoli  & 
Guidi. 

The  exhibits  consist  of:  (1)  The  sale  slips  above  referred  to; 
(2)  and  (3),  debit  cards,  part  of  plaintiff's  system  of  bookkeep- 
ing, containing  charges  to  John  Leggerini  and  including  items 
listed  as  ** Stagnoli  &  Guidi"  or  '* Stagnoli";  (4)  debit  cards 
headed,  **Name.  Antone  Stagnoli.  Recommended  by  Leg- 
gerini," and  containing  all  the  charges  involved  in  this  action; 

61  Mont.— le 
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(5)  the  account  as  filed  in  the  justice's  court;  and  (6)  the 
vendor's  lien  note  mentioned  above. 

At  the  dose  of  this  evidence  the  defendant  renewed  his  motion 
for  nonsuit,  the  general  grounds  of  which  were  that  the  com- 
plaint pleads  a  guaranty,  not  an  original  obligation,  and  that 
the  evidence  shows  no  original  obligation,  but  a  guaranty,  which, 
being  oral,  is  within  the  statute  of  frauds.  This  was  overruled, 
and  the  defendant  then  introduced  evidence  tending  to  show 
that  he  had  neither  incurred  nor  guaranteed  the  indebtedness  in 
question.  As  a  part  of  defendant's  evidence  there  was  also  in- 
troduced a  letter  to  him  by  counsel  for  plaintiff,  dated  March 
13,  1913,  demanding  that  the  defendant  "pay  the  balance  due 
on  the  account  of  the  purchase  of  certain  merchandise  made  by 
Stagnoli  &  Quidi,  which  was  guaranteed  by  you." 

The  plaintiff  concedes  that  upon  the  language  of  Leggerini 
alone  an  oral,  and  therefore  invalid,  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  is  shown ;  but,  claiming 
the  authority  of  McOowan  Com.  Co.  v.  Midla/nd  Coal  &  Lumber 
Co.,  41  Mont.  211,  108  Pac.  655,  he  asserts  that  the  transaction, 
viewed  in  the  light  of  the  circumstances^  constitutes  an  original 
indebtedness  on  the  part  of  defendant  for  which  recovery  may 
be  had.  We  think  it  perfectly  dear  from  the  record  that  the 
whole  course  of  the  litigation  up  to  the  time  the  motion  for  non- 
suit was  made  proceeded  upon  the  theory  of  guaranty,  and 
whether  the  plaintiff,  after  pleading  and  trying  his  case  upon 
that  theory,  can  now  vindicate  the  judgment  as  for  an  original 
obligation,  is,  to  say  the  least,  open  to  serious  doubt  Assuming, 
however,  that  he  may,  we  do  not  think  that  the  McOowan  Case 
affords  any  warrant  for  the  present  judgment.  In  that  case  the 
facts  were  that  one  Gibson,  who  had  a  contract  with  the  lumber 
company  to  move  some  logs  belonging  to  it,  sought  credit  of  the 
McQowan  company  and  was  refused.  An  officer  of  the  Mc- 
Oowan company  informed  Mr.  Clark,  the  manager  of  the  lum- 
ber company,  of  this,  saying:  ''Mr.  Gibson  has  applied  to  us  for 
credit  to  carry  on  his  logging  operations,  and  we  have  decided 
we  cannot  give  him  any  credit,  as  we  do  not  think  him  good." 
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To  which  Mr.  Clark  said:  '*Tou  don't;  am  I  goodt*'  Mr.  Me- 
Gtowan  said : ' '  You  certainly  are. '  *  And  Clark  said :  * '  All  right ; 
you  let  Oibson  have  what  he  requires,  what  he  needs,  and  I 
will  see  that  it  is  paid,  and  you  keep  our  office  notified  from  time 
to  time  what  the  amount  is."  This  language  was  at  least 
equivocal.  The  inference  from  it  that  Clark  intended  to  bind 
the  lumber  company  originally  was  certainly  as  permissible  as 
that  he  intended  it  to  act  only  as  a  guarantor.  Besort  to  evi- 
dence aliunde  and  a  judgment  for  the  plaintiff  on  all  the  facts 
were  therefore  held  proper,  under  the  rule  stated  in  20  Cyc.  164, 
as  follows :  ''It  is  often  difficult  to  determine  from  the  mere  words 
in  which  a  promise  is  made  whether  an  undertaking  is  collateral 
to  the  engagement  or  liability  of  a  third  person,  or  an  entirely 
independent  and  original  undertaking.  In  such  cases  courts 
must  rely  on  the  circumstances  of  each  particular  case  and  its 
general  features  in  order  to  ascertain  the  intent  of  the  parties, 
and  how  they  viewed  it,  when  it  is  doubtful  whether  it  was  a 
contract  of  suretyship  or  guaranty  or  an  original  undertaking." 
And  it  was  with  reference  to  this  rule  that  this  court  said: 
"Whenever  from  the  language  employed  by  the  promisor  reason- 
able men  might  draw  different  conclusions  or  inferences,  then 
the  intention  of  the  parties  at  the  time  the  promise  was  made 
becomes  a  subject  of  legitimate  inquiry." 

We  do  not  understand,  however,  that  where  the  language  used 
[1]  is  clear  and  unequivocal,  where  it  is  such  that  by  im- 
manorial  usage  and  common  consent  it  has  but  one  meaning, 
there  is  anything  for  the  circumstances  to  aid.  Generally  speak- 
ing, an  unwritten  promise  to  respond  in  the  first  place  is  not 
within  the  statute;  but  an  unwritten  promise  to  respond  only 
after  the  failure  of  another  is  within  the  statute.  {Jones  v. 
Cooper,  1  Cowp.  227;  Peckham  v.  Faria,  3  Doug.  13.)  In  the 
[2]  present  case  the  words  of  the  defendant  were  perfectly 
dear.  *'If  they  don't  pay,  I  will,"  can  mean  nothing  else  than 
that  he  should  respond  only  after  default  by  Stagnoli  &  Quidi. 
It  is  settled  law  in  this  state  that,  whenever  one  person  intro- 
duces another  to  a  merchant  as  a  prospective  customer  and  agrees 
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to  pay  for  sncli  goods  as  the  customer  may  purchase,  in  case  the 
latter  does  not,  the  agreement  is  collateral,  and,  if  not  in  writ- 
ing, is  void.  (Kalispell  Liquor  Co.  v.  McOovem,  33  Mont.  394, 
84  Pac.  709.) 

The  plaintiff  invokes  as  a  rule  the  proposition  that,  **whei? 
the  statute  of  frauds  is  involved,  the  primary  question  is:  To 
whom  was  credit  given  t"  and  he  contends  that,  because  he 
says  he  looked  to  the.  defendant,  his  case  is  made.  The  question, 
'*To  whom  was  credit  given  T'  is  often  important  where  the  lan- 
guage is  indecisive,  but  even  then  the  inquiry  is  whether  the 
credit  was  given  solely  to  the  promisor,  and  whether  the 
promisee  had  the  right  to  do  so.  (Wood  on  the  Statute  of 
Frauds,  sec.  98.)  **In  all  such  cases  it  is  requisite  that  credit 
should  be  given  exclusively  to  the  promisor;  if  any  credit  be 
given  to  him  for  whose  benefit  the  promise  is  made,  the  promisor 
is  not  liable  unless  his  promise  is  in  writing,  and  this  is  so  al- 
though the  collateral  undertaking  may  have  been  the  principal 
inducement  to  the  delivery  of  the  goods."  (20  Cyc.  181;  Mo 
Oowan  Com.  Co.  v.  Midland  Coal  <&  Lumber  Co.,  supra.)  These 
qualifications  are  necessary,  for  the  statute  is  not  to  be  an- 
nulled by  applying  the  rule  of  ** credit  given"  in  a  case  where 
it  was  erroneously  given  or  in  a  case  of  undoubted  guaranty, 
merely  because  without  such  guaranty  the  sale  would  not  have 
been  made. 

Our  Code  defines  the  conditions  upon  which  a  promise  to 
answer  for  the  obligation  of  another  may  be  deemed  the  original 
obligation  of  the  promisor.  So  far  as  pertinent  here,  they  are: 
"Where  the  creditor  parts  with  value,  •  •  •  in  terms  or 
under  circumstances  such  as  to  render  the  party  making  the 
promise  the  principal  debtor,  and  the  person  in  whose  behalf 
it  is  made,  his  surety."  (Rev.  Codes,  sec.  5660.)  By  virtue  of 
what  can  it  be  said  that  Stagnoli  &  Guidi  became  sureties  for 
Leggerini  in  the  purchases  here  involved  t  To  draw  any  such 
inference  from  the  terms  themselves  would  be  an  extravagant 
perversion  of  language.  Assuming,  however,  that  under  this 
statute  an  inquiry  into  the  circumstances  may  be  had,  even 
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thongh  the  terms  be  clear,  the  record  discloses  nothing  to  over- 
come the  plain  purport  of  the  language  imputed  to  Leggerini, 
and  upon  which  the  plaintiff  for  the  most  part  consistently 
acted,  viz.,  that  Leggerini  should  pay  if  the  others  did  not. 

It  is  our  opinion  that  the  plaintiff's  evidence  presents  a 
collateral  undertaking  which  was  not  in  writing,  and  the  motion 
for  nonsuit  should  have  been  sustained.  The  judgment  and 
order  appealed  from  are  therefore  reversed,  and  the  cause  is 
remanded,  with  directions  to  enter  judgment  for  the  defendant. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 


mtmm^l^ 


STANDARD  SEWING-MACHINE  CO.,  Appellant,  v.  SMITH 

ET  AL.,  Respondents. 

(No.  3,550.) 
(Submitted  September  15,  1915.    Decided  October  1,  1915.) 

[152  Pac.  38.] 

Assignment  —  Contracts  —  When  Nonassignable — Principal  and 
Surety — Rights  of  Parties, 

Assignment — When  Contracts  Nonassignable. 

1.  As  a  general  rule,  contracts  between  private  individuals  are  as- 
signable, even  in  the  absence  of  words  making  them  so,  subject,  how- 
ever, to  the  exceptions,  among  others^  that  they  are  not  contracts 
wherein  rights  are  coupled  with  liabilities,  or  for  personal  services,  or 
which  involve  the  relation  of  personal  confidence. 

[As  to  assignability  of  executory  contracts  as  affected  by  element  of 
personal  trust  and  confidence,  see  note  in  Ann.  Gas.  1915D,  291.] 

Same. 

2.  A  contract  granting  an  agency  to  sell  sewing-machines  in  a  city 
and  vicinity  and  prescribing  certain  duties  and  liabilities  on  the  part 
of  the  agent,  accompanied  by  a  bond  guaranteeing  the  fulfillment  of 
his  engagements  by  him,  held  to  fall  within  all  the  exceptions  mentioned 
in  paragraph  1,  suprct,  and  to  be  nonassignable. 

Same — Consent  of  Surety. 

3.  A  contract  in  its  nature  unassignable  by  one  of  the  parties  without 
the  consent  of  the  other  and  to  which  a  bond  was  attached  guaranteeing 
faithful  porformance  by  the  latter,  was  further  incapable  of  assignment 
without  the  consent  of  the  sureties. 
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Buretjship— Rights  of  Parties. 

4.  Engagements  of  suretyship  an  MitieHssimi  juris  and,  when  ad- 
dressed to  particular  persons,  can  be  acted  on  and  enforced  bj  them 
•lone. 

[As  to  release  of  surety  Bj  changing  the  duties  or  obligations  of  the 
principal,  see  note  in  6  Am.  St^  Bep.  458.] 

Appeal  from  District  Court,  Lewis  and  Clarh  County;  J. 
Miller,  Judge, 

Action  by  the  Standard  Sewing-Machine  Company  against 
B.  S.  Smith  and  others.  From  an  adverse  judgment  and  an  order 
denying  it  a  new  trial,  plaintiff  appeals.    Affirmed. 

Messrs.  Wight  d  Pew,  for  Appellant,  submitted  a  brief;  Mr. 
CJias,  E.  Pew  argued  the  cause  orally, 

Mr.  Odell  W.  McConnell,  for  Respondents,  submitted  a  brief 
and  argued  the  case  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  material  facts  in  this  case  are:  On  December  13,  1907, 
one  B.   S.   Smith  entered  into  a  written  contract  with  the 
Standard  Sewing-Machine  Company,  a  Colorado  corporation, 
which  contract  provided,  among  other  things,  the  following: 
That  Smith  should  receive  such  sewing-machines  as  the  com- 
pany should  send  him  from  either  Denver,  Colorado,  or  Cleve- 
land,   Ohio;   that   he   should   at   once   provide   himself    with 
and  keep  a  horse,  harness,  and  suitable  wagon  for  carrying 
sewing-machines;  that  he  should  operate  in  the  territory   of 
"Helena  and  vicinity  only,"  which  territory  he  was  to  diligently 
work,  and  in  the  emplo3anent  of  which  he  was  to  be  protected 
by  the  company  from  incursions  on  the  part  of  its  other  repre- 
sentatives; that  he  should,  for  the  account  of  the  company,  sell 
machines  for  cash,  or  "on  notes  of  responsible  parties,"  or  lease 
them  "on  monthly  payments  to  reliable  parties,"  such  notes 
and  leases  to  be  in  the  name  of  the  company  as  payee  or  lessor ; 
that  he  should  indorse  as  guarantor  all  such  notes  and  leases; 
that  he  should  collect  all  moneys  due  or  to  become  due  for  or  on 
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account  of  all  sales  and  leases,  remitting  the  proceeds  to  the 
eompany;  that  he  should  make  full  weekly  reports  of  his  pro- 
ceedings; that  he  should  not  handle,  sell,  or  leajse  any  other 
machines;  that  he  should  repossess,  at  the  request  of  the  com- 
pany, all  leased  machines  ''on  which  one  or  more  payments  are 
in  arrears'';  that  he  should  aid  any  special  agent  sent  ''to 
check  up  the  business  intrusted  to  him";  that  his  compensation 
should  be  "a  commission  equal  to  the  amount  received  for  said 
machines  in  excess  of  the  following  prices";  and  that  for  a 
violation  of  the  various  duties  and  obligations  assumed  by  him 
he  should,  at  the  option  of  the  company,  suffer  certain  deduc- 
tions and  other  penalties. 

To  this  contract  was  attached  an  instrument  called  a  '*  se- 
curity bond,"  executed  by  the  respondents  at  bar,  and  running 
to  said  company  specifically,  in  which  it  is  recited  that  they 
"jointly  and  severally  guarantee  the  fulfillment  of  the  wlihin 
contract  by  said  B.  S.  Smith  and  the  payment  by  him  to  said 
company  at  maturity  of  all  moneys  due  and  to  becomie  due" 
thereunder.  This  bond,  with  the  contract  to  which  it  was  at- 
tached, was  about  January  10,  1908,  assigned  and  transferred 
to  the  Standard  Sewing-machine  Company  of  Ohio,  a  separate 
and  distinct  corporation. 

Thereafter,  and  on  January  16,  1908,  the  Standard  Sewing- 
machine  Company  of  Ohio  shipped  to  Smith  a  number  of 
sewing-machines  to  the  value  of  $296.  These  machines  were 
received  and  disposed  of  by  Smith,  but  he  "failed  to  collect 
and  remit  to  the  Ohio  company  the  moneys  due  upon  the  same," 
and  "there  is  still  due  on  account  thereof  the  sum  of  $206.50," 
which  amount  the  Ohio  company  seeks  to  recover  from  the 
respondents. 

These  facts,  together  with  others  of  no  present  consequence, 
being  made  to  appear  to  the  district  court,  it  was  concluded, 
as  a  matter  of  law,  that  no  contractual  relation  existed  between 
the  appellant  and  the  respondents  at  bar,  that  they  owed  to  it 
no  debt,  and  that  judgment  should  be  entered  for  their  costs. 
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This  was  done,  and  these  appeals  are  from  that  judgment, 
and  from  an  order  denying  a  new  trial. 

Several  questions  are  sought  to  be  presented,  but  the  vital 
one  is  whether  the  right  result  was  reached  upon  the  facts  dis- 
closed by  the  record.  This  is  to  be  answered  by  determining 
whether  the  Ohio  company  acquired  any  right  of  action  against 
the  present  respondents  because  of  the  assignment  to  it  of  the 
contract  and  bond. 

1.  As  to  the  contract.  There  is  no  word  or  expression  in 
[1,2]  this  instrument  to  evince  an  intention  to  make  it  as- 
signable; but  it  is  a  general  rule,  subject  to  ceii;ain  exceptions, 
that  '*  rights  arising  out  of  agreements  or  contracts  between 
private  individuals  may  be  assigned."  (4  Cyc.  20.)  Unless, 
therefore,  this  instrument  in  some  manner  shows  that  it  is  not 
assignable,  its  assignability  must  be  conceded,  and  the  right 
of  the  assignee  to  proceed  under  it  acknowledged. 

In  the  last  analysis  all  the  exceptions  to  the  rule  of  assign- 
ability arise  out  of  the  nature  of  the  contract,  and  among  them 
are  these:  Contracts  wherein  rights  are  coupled  with  liabilities, 
contracts   for   personal  services,   and   contracts  involving   the 
relation  of  personal  confidence.     (4  Cyc.  22;  Winslaw  v.  Dun- 
dom,  46  Mont.  71,  125  Pac.  136.)     A  glance  at  the  contract 
in  question,  or  the  slightest  consideration  of  the  stipulations 
above  recited,  will,  we  think,  disclose  that  it  is  within  all  these 
exceptions;    especially    docs  it    involve    personal    service  and 
create  the  relation  of  principal  and  agent.    A  fair  test  of  its 
[3]     assignability  by  the  company  is  whether  it  was  assignable 
by  Smith,  and  that  Smith  could  not  have  made  an  effective 
assignment  of  it  without  the  company's  consent  is  too  plain 
for  argument.     There   are  many  letters   in  the   record   from 
the  Ohio  company  to  Smith,  from  which  the  claim  of  that  com- 
pany to  the  benefit  of  the  contract  and  bond  may  be  gathered; 
but  there  is  nothing  to  show  that  Smith  ever  in  fact  knew 
of  the  assignment.     But  whether  he  did  or  not  is  of  no  conse- 
quence to  the  sureties,  since,  if  the  contract  was  in  its  nature 
unassignable  without  his  consent,  their  consent  was  similarly 
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reqtiiaite  to  the  establishment  of  privity  between  the  assignee 
and  them  in  virtue  of  the  same  contract.  They  dealt  with 
the  Colorado  company,  and,  needless  to  say,  the  interpretation 
which  it  might  place  upon  the  various  stipulations  of  the  con- 
tract, the  extent  to  which  it  should  be  disposed  toward  rigorous 
exaction  or  dangerous  indulgence,  were  potentially  at  least 
matters  of  much  concern  to  them.  They  were  entitled  to  the 
benefit  to  be  anticipated  from  the  character  of  the  Colorado 
company  as  they  may  have  considered  it,  and  the  Ohio  com- 
pany could  not  be  thrust  upon  them.  (Arkansas  Valley  Smelt- 
ing Co.  V.  Belden  Min.  Co,,  127  U.  S.  379,  32  L.  Ed.  246,  8 
Sup.  Ct.  Rep.  1308 ;  Ice  Co.  v.  Potter,  123  Mass.  28,  25  Am.  Rep. 
9;  King  v.  Batterson,  13  R.  I.  117,  43  Am.  Rep.  13;  Spr ankle 
V.  Truelove,  22  Ind.  App.  577,  54  N.  E.  461.) 

2.  Considering  the  bond  itself,  there  are  further  reasons 
[4]  why  its  assignment  was  unavailing  to  the  Ohio  company. 
The  sureties  did  not  agree  to  answer  to  anyone  save  the  Colo- 
rado company,  and  then  only  for  such  claims  as  it  might  have 
for  Smith's  failures  under  the  contract.  From  that  company 
Smith  received  nothing;  to  it  he  owed  nothing.  It  is  familiar 
law  that  engagements  of  suretyship  are  strictissimi  juris;  the 
sureties  are  entitled  to  stand  upon  the  exact  letter  of  their 
bond;  they  cannot  be  charged  beyond  its  terms,  and  their  en- 
gagement, when  by  its  nature  or  language  it  is  addressed  to 
a  particular  party,  can  be  acted  on  and  enforced  by  that  party 
alone.  (Sckoonover  v.  Osborne,  108  Iowa,  453,  79  N.  W.  263; 
King  v.  Batterson,  supra;  Brandt,  Suretyship,  sees.  106,  133.) 

We  are  satisfied  that  upon  the  facts  presented  by  this  record 
the  right  rule  was  reached.  The  judgment  and  order  ap- 
pealed from  are  therefore  affirmed. 

Affirmed. 

Mb.  Chiesp  Justice  Bbantlt  and  Mb.  Justice  Hollowat 
ooncur. 
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Thb  Hon.  Theodobx  Bbantly,  Chief  Justice. 

The  Hon.  Sydney  Sanneb,  I  .       *     . 

^^  Associate  Justices. 
The  Hon.  Willum  L.  Holloway,  J 


STATE,  Appellant,  t;.  GUEBIN,  Bbspondbnt. 

(No.  3,553.) 
(Submitted  September  16,  1915.    Decided  November  3,  1915.) 

[152  Pac.  747.] 

Criminal  Law  —  Sodomy  —  Information  —  Suffidenoy — 'Appeal 
and  Error — Argument 

Sodomj — Information — Sufficienej. 

1.  An  information  charging  the  infamous  crime  against  nature,  in 
that  defendant  bj  force  took  into  his  mouth  the  private  member  of 
another  male  person,  held  sufficient,  under  sections  8359  and  8360,  Re- 
vised Codes,  as  against  the  objection  that  inasmuch  as  the  statute  em- 
bodies the  common-law  definition  of  the  crime  of  sodomj,  and  that 
crime  could  be  consummated  with  mankind  only  by  penetration  through 
the  emus,  the  act  charged  against  defendant  did  not  constitute  a  viola- 
tion of  the  statute. 

[As  to  whether  sodomy  may  be  committed  by  penetration  of  mouth, 
§ee  note  in  45  L.  B.  A.  (n.  s.)  473.] 

Criminal  Law — Appeal — Argument — ^Affirmance  and  Beversal. 

2.  (On  Motion  for  Behearing.)  Argument,  whether  written  or  oral,  is 
"argument"  within  the  meaning  of  section  9412,  Bevised  Codes,  provid- 
ing that  the  judgment  in  a  criminal  cause  may  be  affirmed  if  appellant 
fail  to  appear,  but  can  be  reversed  only  after  argument  if  respondent 
fail  to  appear ;  hence  where  such  a  cause  was  submitted  on  the  briefs  of 
eounsel|  oral  argument  having  been  expressly  waived  by  both  sidesi  the 

(250) 
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eontantion  tliat  a  rerersal  of  tlie  judgment  mn,  under  the  statnte  above, 
erroneous  because  oral  argument  had  not  been  made  at  the  time  of  its 
submission,  held  without  merit. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
Chments,  Judge. 

G.  F.  QuEsm,  charged  with  the  commission  of  the  infamous 
erime  against  nature,  interposed  a  general  demurrer,  which  was 
Bostained*    The  state  appealed.    Reversed  and  remanded. 

Cause  submitted  on  briefs  of  counseL 

Iff.  /.  B.  Poindexter,  Attorney  General,  and  Mr.  Wm.  E, 
Poorman,  Assistant  Attorney  General,  for  Appellant. 

Ctting  Honselman  v.  People,  168  lU.  172,  48  N.  B.  304;  Kelly 
V.  People,  192  111.  119,  85  Am.  St.  Eep.  323,  61  N.  B.  425; 
Means  v.  State,  125  Wis.  650, 104  N.  W.  815 ;  State  v.  McGruder, 
125  Iowa,  741, 101  N.  W.  646;  Conmonwealth  v.  IHll,  160  Mass. 
536,  36  N.  E.  472. 

In  Prindle  v.  State,  31  Tex.  Cr.  551,  37  Am.  St.  Rep.  833, 
21  S.  W.  360,  the  supreme  court  appears  to  hold  to  a  view  con- 
trary to  that  enunciated  by  the  cases  cited  supra,  but  on  ex- 
amination of  the  statute  of  that  state  we  find  that  the  legisla- 
toie  has  givea  to  the  phrase  ''infamous  crime  against  nature" 
the  same  meaning  as  is  given  at  common  law  to  sodomy.  In 
People  V.  Boyle,  116  Cal.  658,  48  Pac.  800,  the  court  appears 
to  have  followed  the  Texas  decision,  but  without  any  discus- 
sion and  without  any  attempt  to  distinguish  between  the  stat- 
utes, although  they  are  widely  different. 

Mr.  Wellington  D.  Rankin,  for  Respondent. 

Those  states  having  the  same  and  similar  statutes  hold  the 
facts  of  the  information  at  bar  insufficient  to  constitute  the 
offense.  (See  State  v.  Johnson,  44  Utah,  18,  137  Pac.  632; 
Weawr  v.  Territory,  14  Ariz.  268,  127  Pac.  724;  Rinnan  v. 
State,  86  Neb.  234,  21  Ann.  Gas.  335,  27  L.  R.  A.  (n.  s.)  478, 
125  N.  W.  594 ;  Commonwealth  v.  Poindexter,  133  Ky.  720,  118 
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S.  W.  943 ;  Prindle  v.  State,  31  Tex.  Cr.  551,  37  Am.  St.  Rep. 
833,  21  S.  W.  360 ;  Letins  v.  State,  36  Tex.  Cr.  37,  61  Am.  St 
Rep.  831,  35  S.  W.  372 ;  Mitchell  v.  State,  49  Tex.  Cr.  535,  95 
S.  W.  500;  Harvey  v.  State,  55  Tex.  Cr.  199,  115  S.  W.  1193.) 
The  law  has  long  been  settled  in  England  that  the  facts  alleged 
in  fhe  information  at  bar  are  not  sufficient  to  constitute  **the 
infamous  crime  against  nature.''  {Bex  v.  Jacobs,  Russ.  &  R. 
C.  C.  331.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion 
of  the  court. 

To  an  information  charging  him  with  the  offense  denounced 
by  the  statute  as  the  infamous  crime  against  nature,  the  de- 
fendant interposed  a  general  demurrer  which  the  court  sus- 
tained. Thereupon  judgment  was  rendered  dismissing  the 
prosecution.    The  state  has  appealed. 

We  shall  not  set  forth  the  charge  in  detail.     It  suffices  for 
[1]     present  purposes  to  state  that  it  alleges  that  the  defend- 
ant committed  the  offense  by  taking  into  his  mouth  by  force 
the  private  member  of  another  male  person.     The   learned  dis- 
trict judge  was  of  the  opinion  that  such  an  act  is  not  within 
the  meaning  of  the  statute.     It  declares:  ** Every  person  who 
is  guilty  of  the  infamous  crime  against  nature,  committed  with 
mankind  or  with  any  animal,  is  punishable  by  imprisonment 
in  the  state  prison  not  less  than  five  years."     (Rev.   Codes, 
sec.  8359.)     Section  8360  declares  further:  "Any  sexual  pene- 
tration,   however    slight,  is    suffi'cient  to    complete  the   crime 
against  nature."    The  conclusion  of  the  district  judge  is,  we 
mast  confess,  in  accord  with  the  views  of  text- writers  and  courts 
which  assume  that,  since  the  statute  embodies  the  common-law 
definition  of  the  crime  of  sodomy   (4  Blackstone,  215),  it  de- 
nounces as  crimes  only  those  acts  which  were  'punishable   as 
such  in  England,  and,  inasmuch  as  the  crime  at  common  law 
could  be    consummated    with    mankind  only  by    penetration 
through  the  anu^,  the  act  charged  here  is  not  a  violation  of  the 
statute.     This  view  is  founded  upon  the  case  of  Bex  v.  Jacobs, 
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Buss.  &  B.  C.  C.  331.  In  that  case  the  defendant  had  been 
convicted  upon  proof  that  he  had  consummated  the  act  of 
eopulation  in  the  same  manner  as  that  charged  here.  The 
question  submitted  to  the  judges  was  whether  this  was  sodomy. 
They  declared  that  it  was  not  and  directed  a  pardon  to  be  ap- 
plied for.  The  case  does  not  give  any  information  as  to  why 
this  conclusion  was  reached.  On  the  other  hand,  the  rule  was, 
we  apprehend,  as  stated  by  Hawkins  in  Chapter  IV,  Book  I, 
of  his  Pleas  of  the  Crown,  as  follows:  '*A11  unnatural  carnal 
copulation,  whether  with  man  or  beast,  seem  to  come  under  the 
notion  of  sodomy,  which  was  felony  by  the  ancient  common 
law."  If  this  was  the  rule,  then  not  only  is  the  case  of  Kex 
V.  Jacobs,  but  the  interpretation  given  by  the  courts  of  the  sev- 
eral states  to  their  statutes  which  are  identical,  or  substan- 
tially identical  with  ours,  declaring  that  the  crime  can  only 
be  committed  by  penetration  through  the  arms,  in  direct  conflict 
with  it.  In  denouncing  the  crime,  the  legislature  concluded 
that  it  was  so  well  understood  by  every  intelligent  person  that 
mere  mention  of  it  by  name  would  be  sufficient.  Every  intelli- 
gent adult  person  understands  fully  what  the  ordinary  course 
of  nature  demands  or  permits  for  the  purpose  of  procreation, 
and  that  any  departure  from  this  course  is  against  nature. 
It  therefore  seems  to  be  trifling  with  our  intelligence  to  say 
that  eopulation  accomplished  by  the  use  of  the  aniis  is  against 
nature,  whereas  the  same  act  accomplished  by  the  use  of  the 
mouth  is  not.  This  view  contravenes  common  sense.  It  would 
be  just  as  appropriate  to  say  that  the  term  ** mankind,''  as  used 
in  the  statute,  requires  the  prohibited  act,  in  order  to  be  a 
crime,  to  be  accomplished  upon  a  male  person,  whereas  the 
term  includes  the  female  as  well  as  the  male. 

On  this  subject,  in  State  v.  Start,  65  Or.  178,  46  L.  R.  A. 
(n.  8.)  266,  132  Pac.  512,  the  supreme  court  of  Oregon  said: 
**In  the  order  of  nature  the  nourishment  of  the  human  body 
is  accomplished  by  the  operation  of  the  alimentary  canal,  be- 
ginning with  the  mouth  and  ending  with  the  rectum.  In  this 
process  food  enters  the  first  opening,  the  mouth,  and  residuum 
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and  waste  are  discharged  through  the  nether  opening  of  the 
rectum.  The  natural  functions  of  the  organs  for  the  repro- 
duction of  the  species  are  entirely  different  from  those  of 
the  nutritive  system.  It  is  self-evident  that  the  use  of  either 
opening  of  the  alimentary  canal  for  the  purpose  of  sexual 
copulation  is  against  the  natural  design  of  the  human  body. 
In  other  words,  it  is  an  offense  against  nature.  There  can  be 
no  difference  in  reason  whether  such  an  unnatural  coition  takes 
place  in  the  mouth  or  in  the  fundament — ^at  one  end  of  the 
alimentary  canal  or  the  other.  The  moral  filthiness  and 
iniquity  against  which  the  statute  is  aimed  is  the  same  in  both 
cases.  Each  is  rightfully  included  in  the  true  scope  and  mean- 
ing of  the  common-law  definition  quoted  above  from  Haw- 
kins.'' This  statement  not  only  recognizes  and  applies  the 
rule  as  stated  by  Sergeant  Hawkins,  supra,  but  also  the  dictates 
of  common  sense. 

It  was  well  said  in  Commonwealth  v.  Poindexter,  133  Ky.  720, 
118  S.  W.  943,  in  which  the  question  was  whether  sodomy  could 
be  accomplished  by  penetration  through  the  mouth:  ''We  must 
confess  that  we  are  unable  to  see  why  the  act  with  which  ap- 
pellees stand  charged  is  not  as  much  a  crime  against  nature 
as  if  done  in  the  manner  sodomy  is  ususJly  committed."  After 
this  utterance,  however,  the  court  proceeded  to  say,  in  effect, 
that  it  yielded  its  judgment  to  the  authority  of  precedent  as 
established  by  Rex  v.  Jacohs,  supra,  and  the  text-writers  and 
courts  which  have  recognized  it  as  controlling,  and  held  that 
penetration  by  the  mouth  was  not  criminal. 

We  shall  not  stop  to  comment  upon  the  many  cases  cited  by 
counsel  for  the  defendant.  They  will  be  found  collated  in  State 
v.  Johnson,  4A  Utah,  18,  137  Pac.  132,  and  Rinnan  v.  State,  86 
Neb.  234,  21  Ann.  Cas.  335,  125  N.  W.  594,  with  the  note  thereto 
in  27  L.  B.  A.  (n.  s.)  478.  That  numerically  considered 
they  preponderate  in  favor  of  the  judgment  of  the  district 
court,  we  are,  as  we  have  said,  compelled  to  admit;  but  that 
|hey  commend  themselves  to  a  judgment  founded  on  common 
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sense  enlightened  by  the  observation  and  experience  of  the 
average  man,  we  deny. 

Section  8360  declares  ^'any  sexual  penetration''  is  sufficient, 
which  we  take  to  mean  penetration  to  any  extent  by  any  means. 
It  means  this  if  it  means  anything;  and  conceding  that  section 
8359,  standing  alone,  must  be  interpreted  by  the  rule  applied 
by  the  trial  court,  section  8360  broadens  its  application  so  as  to 
make  it  include  the  act  in  question  here,  without  regard  to  the 
so-called  common-law  rule. 

Several  of  the  courts  have  declined  to  restrict  the  reach  of 
the  statute  and  have  declared  that  it  covers  all  cases  of  sexual 
connection  accomplished  with  mankind  by  any  other  means 
than  that  indicated  by  nature.  In  addition  to  State  v.  Start, 
iupra,  we  cite  and  approve:  Honselman  v.  People,  168  111.  172, 
48  N.  E.  304;  Kelly  v.  People,  192  lU.  119,  85  Am.  St.  Rep. 
323,  61  N.  E.  425 ;  State  v.  WJiitmarsh,  26  S.  D.  426,  128  N.  W. 
580;  Herring  v.  State,  119  Ga.  709,  46  S.  E.  876.  To  our  minds, 
the  reasoning  of  these  cases  is  conclusive.  In  Honselman  v. 
People,  in  which  the  facts  disclosed  that  the  defendant  had  used 
the  same  means  to  consummate  the  sexual  act  as  here,  the  court 
said:  ^'The  method  employed  in  this  case  is  as  much  against 
nature,  in  the  sense  of  being  unnatural  and  against  the  order 
of  nature,  as  sodomy  or  any  bestial  or  unnatural  copulation 
that  can  be  conceived.    It  is  within  the  statute." 

The  judgment  is  reversed,  and  the  cause  remanded  for 
farther  proceedings. 

Reversed  and  remanded, 

Mb.  Justice  Sanner  and  Mb.  Justice  Holloway  concur. 

On  Motion  fob  Reheabing. 

MR.  CHIEF  JUSTICE  BRANTLY  deKvered  the  opinion 
of  the  court. 

In  his  petition  for  a  rehearing,  counsel  for  the  defendant 
earnestly  insists  that  the  court  fell  into  error  in  reversing  the 
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judgment,  and,  to  support  this  contention,  cites  section  9412  of 
[2]  the  Revised  Codes,  relating  to  argument  on  appeals  in 
criminal  cases,  which  declares:  '*The  judgment  may  be  affirmed 
if  the  appellant  fail  to  appear,  but  can  be  reversed  only  after 
argument,  though  the  respondent  fail  to  appear."  In  his  argu- 
ment submitted  with  the  petition  he  says,  ''The  language  of 
the  above  section  is  too  plain  to  admit  of  construction,"  and 
then  proceeds  to  draw  the  conclusion  that,  since  at  the  time 
the  appeal  was  submitted  it  was  not  argued  orally  on  both 
sides,  a  reversal  of  the  judgment  was  erroneous.  As  we  read 
the  statute,  it  declares  nothing  more  nor  less  than  that,  if  the 
appellant  fails  to  disclose  to  the  court  by  appropriate  argument 
wherein  the  district  court  has  committed  prejudicial  error,  the 
judgment  may  be  affirmed  but  not  reversed.  In  other  words, 
if  the  appellant  does  not  deem  it  of  sufficient  importance  to 
himself  to  file  a  brief  or  point  out  in  his  argument  wherein  he 
is  entitled  to  relief,  the  court  must  regard  the  appeal  as 
abandoned  and  treat  it  accordingly.  The  statute  includes  the 
state  as  well  as  the  private  citizen.  It  does  not  designate  the 
kind  of  argument  required,  and  it  has  always  been  deemed 
sufficient  to  impose  upon  this  court  the  duty  to  examine  the 
appeal  upon  its  merits,  if  the  rule  requiring  the  filing  of  a 
brief  by  the  appellant  has  been  complied  with.  The  statute 
contemplates  the  possible  absence  of  the  respondent.  Of  course, 
it  does  not  mean  that,  if  the  state  fails  to  appear  when  it  is 
respondent,  the  convicted  appellant  shall  not  be  relieved,  by 
reversal,  from  the  erroneous  judgment  of  conviction.  Neither 
docs  it  mean  that,  though  the  defendant,  when  he  is  respondent, 
fails  to  appear,  the  state  may  not  have  such  relief  as  the  merits 
of  the  case  permit,  provided  it  appears  and  by  argument  makes 
the  error  of  the  trial  court  apparent.  Otherwise  the  appellant 
in  any  criminal  case  would  be  wholly  at  the  mercy  of  the 
respondent.  Argument,  whether  written  or  oral  and  whether 
participated  in  by  an  adversary  or  not,  is  nevertheless  **  argu- 
ment" within  the  meaning  of  the  statute.  Here  counsel  for 
the  state  and  defendant  both  filed  printed  briefs.    When  the 
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case  was  submitted,  counsel  expressly  waived  oral  argument 
because  of  the  nature  of  the  case,  submitting  it  on  the  argument 
contained  in  their  briefs.  This  they  had  a  right  to  do.  The 
court  was  thereupon  required  to  decide  it  upon  the  merits  and 
reverse  or  affirm  the  judgment,  just  as  it  would  have  done  if 
there  had  been  full  oral  argument.  Counsel  has  not  cited  any 
case  directly  in  point,  but  those  cited  by  him  {People  v.  Albitre, 
153  Cal.  367,  95  Pac.  653 ;  People  v.  Whale]/,  12  Cal.  App.  542, 
107  Pac.  1011;  People  v.  Watson,  19  Cal.  App.  333,  126  Pac. 
177)  assume  that  the  meaning  of  the  statute  is  that  we  have 
assigned  to  it. 

Counsel  insists  that  our  decision  necessarily  overrules  the  case 
of  State  V.  Chandonette,  10  Mont.  280,  25  Pac.  438.  There  is 
nothing  in  that  case  inconsistent  with  the  construction  we  have 
given  the  statute  defining  the  crime  charged.  The  only  ques- 
tion determined  was  whether  the  indictment  was  sufficient.  It 
was  held  that  the  common-law  form  is  sufficient.  This  was 
equivalent  to  saying  merely  that  it  is  sufficient  to  charge  the 
crime  in  the  language  of  the  statute,  and  that  it  is  not  necessary 
to  allege  the  mode  or  manner  of  its  commission.  It  is  settled 
law  in  this  state  that  an  indictment  or  information  charging 
murder  is  sufficient,  though  it  does  not  allege  facts  showing 
how  or  by  what  means  the  homicide  was  accomplished.  {State 
V.  McGowan,  36  Mont.  422,  93  Pac.  552;  State  v.  Hayes,  38 
Mont.  219,  99  Pac.  434;  State  v.  Creamr,  43  Mont.  47,  Ann.  Cas. 
1912C,  424,  114  Pac.  603.)  The  manner  or  means  of  accom- 
plishment is  a  matter  of  proof,  just  as  are  the  elements  of 
deliberation  and  premeditation.  {State  v.  Nielson,  38  Mont. 
451,  100  Pac.  229.)  If  the  manner  or  means  is  a  matter  of 
proof  and  need  not  be  alleged  in  the  one  case,  there  is  no  com- 
pelling reason  why  it  should  be  alleged  in  the  other.  In  either 
case  the  right  of  the  defendant  to  **  demand  the  nature  and 
cause  of  the  accusation"  (Const.,  Art.  Ill,  sec.  16)  has  been  ac- 
corded to  him,  though  a  description  of  the  manner  or  means 
is  not  alleged. 

51  Mont. — 17 
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Counsel  makes  other  points  in  the  petition,  but  these,  we 
think,  have  been  disposed  of  by  the  original  opinion.  A  rehear- 
ing is  denied. 

Behearing  denied. 

Mr.  Justice  Sannbr  and  Mr.  Justice  Hollowat  concur. 


MUERAT,  Respondent,  v.  CITY  OF  BUTTE,  Appellant. 

(No.  3,558.) 
(Submitted  September  17,  1915.     Decided  October  6,  1915.) 

[151  Pac.  1051.] 

Cities  and  Towns — Person-al  Injuries — Defective  Sidenydks — 
Complaint — Sufficiency — Defenses — Another  Action  Pending 
— Burden  of  Proof — Evidence — Instructions — Notice  of  Acci- 
dent— Proof. 

Cities  and  Towns — Defective  Sidewalk — Complaint — Sufficiency. 

1.  Complaint  in  an  action  against  a  city  to  recover  damages  for  per- 
sonal injuries  sustained  by  a  fall  on  a  sidewalk  rendered  dangerous  by 
an  accumulation  of  snow  and  ice  which  formed  a  rough,  ridged,  slippery 
and  slant  surface,  etc^  held  sufficient  to  state  a  cause  of  action. 

[As  to  when  ice  on  sidewalks  constitutes  a  defect  in  streets,  see  notes 
in  7  Am.  Rep.  206;  45  L.  R.  A.  (n.  s.)  75.] 

Same — Defenses — Another  Action  Pending — Burden  of  Proof. 

2.  The  plea  that  another  action  is  pending  is  one  in  abatement,  the 
burden  of  maintaining  which  is  upon  the  pleader. 

[As  to  abatement  of  one  action  by  another  pending  in  same  state,  Bee 
note  in  84  Am.  Dec.  452.] 

Same — Evidence — Competency. 

3.  Rejection  of  an  offer  of  proof,  in  an  action  of  the  kind  referred  to 
in  paragraph  1,  supra,  that  the  sidewalk  on  which  plaintiff  fell  had  been 
kept  clear  of  snow  and  ice  by  the  occupant  of  the  premises,  up  to  within 
a  week  of  the  accident,  was  error;  the  testimony  was  competent  as  tend- 
ing to  show  that  reasonable  care  had  always  been  exercised  to  keep  the 
walk  in  a  reasonably  safe  condition. 

8ame — Instructions — Parties — Witnesses — Credibility. 

4.  Where  no  instruction  whatever  had  been  given  the  jury  touching 
the  credibility  of  witnesses,  one  to  the  effect  that  in  determining  the 
credibility  of  parties  when  testifying  as  witnesses  they  might  taJke  into 
account  the  fact  that  they  are  interested  in  the  result  of  the  action, 
was  not  objectionable;  h€ld,  however,  that  the  better  practice  is  to  give 
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one  genera]  instruetion  npon  the  subject  applicable  to  witnesses  of  all 
classes. 

Game-^Instmctions — Credibility  of  Witnesses. 

5.  In  instructing  the  jury  as  to  the  manner  in  which  they  should  exer- 
cise their  power  of  judging  the  effect  of  evidence,  the  court  should  be 
guided  by  the  provisions  of  section  8028,  Bevised  Codes,  which  are  au- 
thoritative and  sufficient. 

Same— Notice  of  Injury — Sufficiency. 

6.  Where  from  the  description  of  the  place  at  which  an  accident  due 
to  a  defective  sidewalk  happened,  given  in  the  notice  to  the  city  council 
required  by  statute,  it  inferentially,  though  not  in  terms,  appeared  that 
the  injury  occurred  within  the  city  limits,  it  was  sufficient ;  the  members 
of  the  council  being  presumed  to  know  the  limits  of  their  jurisdiction. 

Same — ^Notice  of  Injury — Evidence — Insufficiency. 

7.  Under  Eection  3289,  Revised  Codes,  the  giving  of  notice  of  a  per- 
sonal injury  due  to  defective  sidewalks  is  a  fact  which  must  be  affirm* 
atively  established;  hence  where  no  testimony  whatever  was  presented 
as  to  who  filed,  presented  or  received  it,  it  was  fatal  to  a  judgment  in 
favor  of  plaintiff. 

Same — ^Notice  of  Injury — ^Proof. 

8.  (On  Motion  for  Rehearing.)  To  prove  the  giving  of  the  notice  to 
a  city  required  by  section  32SD,  Revised  Codes,  neither  indorsement  nor 
signature  by  the  city  clerk  is  essential.  The  fact  may  be  established 
by  any  competent  evidence;  such  as  that  the  filing  mark  was  in  the 
handwriting  of  the  city  clerk  or  one  of  his  deputies,  that  it  was  made 
at  his  office,  or  that  the  notice  had  been  called  to  the  attention  of  the 
council. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J".  Lynch, 
Judge. 

Action  by  Mrs.  Frank  Murray  against  the  City  of  Bntte. 
From  a  judgment  for  plaintiff  and  an  order  denying  it  a  new 
trial,  defendant  city  appeals.    Reversed  and  remanded, 

Mr,  Wm.  F,  Davis  and  Mr.  N.  A,  Rotering,  for  Appellant,  sub- 
mitted a  brief ;  Mr,  Rotering  argued  the  cause  orally. 

Mr,  WUliam  Meyers,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Action  for  personal  injuries.  The  complaint  was  filed  May 
21,  1913.  It  recites  the  capacity  of  the  defendant,  its  posses- 
sion,  control,  and  supervision  of  the  streets,  sidewalks,  etc.,  of 
the  city,  and  alleges: ''That  the  defendant  •  •  •  did  negli- 
gently, carelessly,  and  knowingly  allow  and  permit  on  the  25th 
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day  of  December,  1912,  and  for  a  long  time  immediately  prior 
to  the  25th  day  of  December,  1912,  to-wit,  for  a  period  of  five 
days  or  more,  snow  and  ice  to  accumulate  and  remain  to  a  depth 
of  several  inches  on  and  across  the  sidewalk  on  the  west  side  of 
North  Idaho  Street  in  front  of  and  adjacent  to  the  northern  part 
of  the  lot  upon  which  the  dwelling-house  numbered  123  and  125 
North  Idaho  Street  is  located;  that  said  snow  and  ice  covered 
a  space  of  more  than  15  feet  along  the  said  sidewalk  north  and 
south;  that  said  snow  and  ice  thereon  accumulated  and  re- 
mained, formed  a  rough,  rounded,  ridged,  uneven,  slippery,  and 
slant  surface  extending  the  width  of  the  said  sidewalk  and  along 
the  said  sidewalk  for  more  than  15  feet,  and  which  was  a  source 
of  danger  to  pedestrians  passing  along  said  sidewalk ;  that  dur- 
ing all  of  the  time  that  said  ice  and  snow  was  allowed  to  exist 
thereon  said  sidewalk  was  not  protected  by  any  guards,  lights, 
barriers,  or  signals  of  danger  to  notify  persons  traveling  along 
said  sidewalk  of  the  danger  caused  thereby;  that  during  all  of 
said  time  the  said  sidewalk  was  traveled  by  a  great  number  of 
persons,  the  said  sidewalk  being  one  of  the  principal  thorough- 
fares of  the  City  of  Butte,  and  •  •  •  was  at  this  particular 
point  used  by  pedestrians  traveling  thereon  both  day  and  night; 
that  at  all  times  herein  mentioned  the  defendant  had  full  knowl- 
edge of  all  the  facts  herein  alleged;  that  on  or  about  the  said 
25th  day  of  December,  1912,  at  about  the  hour  of  2  A.  M.,  the 
plaintiflf  was  traveling  on  foot  and  in  a  careful  manner  along 
the  west  side  of  the  said  street  and  on  said  sidewalk  hereinbefore 
mentioned,  and  at  the  said  point  immediately  east  of  the  north- 
em  part  of  said  lot  upon  which  is  located  the  dwelling-house 
numbered  123  and  125  North  Idaho  Street,  when,  owing  to  the 
said  rough,  ridged,  rounded,  uneven,  slanting,  and  slippery  ice 
and  snow  carelessly  and  negligently  permitted  and  allowed  to 
accumulate  and  remain  in  said  dangerous  condition  on  the  said 
sidewalk  at  the  said  point  on  the  25th  day  of  December,  1912, 
and  for  more  than  five  days  prior  thereto,  this  plaintiff  slipped 
and  fell  in  such  a  manner  that  as  a  result  thereof  her  right  arm 
was  broken  and  fractured,  and  her  right  hip,  back,  and  head 
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were  injured."  Succeeding  paragraphs  set  forth  the  character 
and  particulars  of  the  damage  claimed,  and  notice  to  the  defend- 
ant under  the  requirements  of  the  statute. 

To  this  complaint  a  demurrer  was  interposed  attacking  the 
complaint  generally,  and  also  asserting  it  to  be  indefinite,  uncer- 
tain and  ambiguous,  because  ''it  does  not  state  whether  the  plain- 
tiff fell  by  reason  of  snow  on  the  walk,  or  by  reason  of  snow  on 
the  ice,  or  by  reason  of  the  slipperiness  of  the  ice,  or  by  reason  of 
the  roughness  of  the  ice,  or  by  reason  of  the  ice  being  ridged,  or 
by  reason  of  the  ice  being  rounded,  or  by  reason  of  the  ice  being 
uneyen,  or  by  reason  of  the  ice  being  slanting." 

The  demurrer  being  overruled,  the  defendant  answered,  ad- 
mitting the  corporate  character  of  the  City  of  Butte,  denying 
all  the  other  allegations  of  the  complaint,  and  pleading:  ''That 
on  the  27th  day  of  January,  1913,  the  plaintiff  commenced  an 
action  No.  A — 4809  against  the  defendant  in  the  district  court  of 
the  second  judicial  district  of  the  state  of  Montana  in  and  for 
the  county  of  Silver  Bow,  in  which  said  action  the  said  plaintiff 
sued  the  said  defendant  upon  the  same  and  identical  alleged  and 
pretended  cause  of  action  that  is  sued  upon  herein ;  that  in  said 
action  the  said  plaintiff  demanded  the  same  relief  as  is  demanded 
againat  this  defendant  in  the  above-entitled  action;  •  •  • 
that  in  said  action  No.  A — 1809  a  judgment  in  the  sum  of  $8  in 
favor  of  the  defendant  and  against  the  plaintiff  was  duly  given, 
made,  rendered  and  entered,  and  the  same  has  not  been  paid  or 
satisfied;  that  the  said  action  No.  A — 4809  is  now  pending  in  the 
district  court  of  the  second  judicial  district  of  the  state  of  Mon- 
tana in  and  for  the  county  of  Silver  Bow." 

The  plaintiff  replied,  denying  that  the  judgment  pleaded  in 
the  answer  had  not  been  satisfied,  and  alleged  that  it  had  been 
fully  paid  and  duly  satisfied  of  record. 

Trial  was  to  a  jury,  who  returned  a  verdict  for  plaintiff  in  the 
sum  of  $1,000.  Judgment  was  entered  accordingly,  and  a  motion 
for  new  trial  was  denied ;  hence  these  appeals. 
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The  questions  presented  and  argued  in  the  briefs  relate  to: 
(1)  The  sufficiency  of  the  complaint;  (2)  the  effect  of  the  plea 
of  former  action  pending;  (3)  the  rejection  of  an  offer  of  proof; 
(4)  the  refusal  of  certain  offered  instructions;  (5)  the  giving  of 
a  certain  instruction;  and  (6)  the  sufficiency  of  the  evidence  to 
justify  the  verdict.    These  we  consider  briefly  as  follows : 

1.  We  think  the  complaint  definite  enough  to  apprise  the 
[1]  defendant  of  the  nature,  scope  and  limitations  of  the  cause 
of  action  sought  to  be  presented.  That  it  states  a  cause  of  ac- 
tion is  no  longer  open  to  doubt.  (Townsend  v.  City  of  Butte,  41 
Mont.  410,  109  Pac.  969 ;  Starm  v.  City  of  Butte,  35  Mont.  385, 
89  Pac.  726.) 

2.  The  plea  of  another  action  pending  was  a  plea  in  abate- 
[2]  ment.  {Peterson  v.  City  of  Butte,  44  Mont.  129,  120  Pac. 
231.)  Its  essential  was  an  unsatisfied  judgment  which  defend- 
ant averred  and  the  plaimtiff  denied.  The  defendant  therefore 
was  not  entitled  to  prevail  upon  the  pleadings,  nor  upon  the  evi- 
dence, because  the  duty  of  maintaining  such  a  plea  is  on  the 
pleader  {Croft  v.  Bain,  49  Mont.  484,  143  Pac.  960;  1  Corpus 
Juris,  107,  sec.  165),  and  the  record  entirely  fails  to  show  an 
unsatisfied  judgment  in  the  other  action. 

3.  The  offer  of  proof  which  the  trial  court  rejected  was  to  the 
[3]  effect  that  up  to  December  17,  1912,  the  sidewalk  in  ques- 
tion had  been  kept  clear  by  the  occupant  of  the  premises.  Its 
purpose  was,  in  connection  with  the  other  proof  in  the  case,  to 
show  that  reasonable  care  had  always  been  exercised  to  keep  the 
sidewalk  in  a  reasonably  safe  condition,  and  we  think  the  evi- 
dence was  competent,  though  its  connection  with  the  true  subject 
of  inquiry  was  somewhat  tenuous.  We  do  not  regard  its  rejec- 
tion as  reversible  error,  however,  for  the  reason  that  the  essence 
of  it  amply  appears  elsewhere  in  the  record. 

4.  The  instructions  the  refusal  of  which  is  now  urged  as  error 
[4]  are  numbered  12A,  20A,  23A  and  25A.  Instruction  12A 
is  as  follows:  **The  jury  are  instructed  that,  while  our  statute 
renders  parties  to  a  suit  competent  witnesses  and  allows  them  to 
testify,  still  the  jury  are  the  judges  of  the  credibility  and  weight 
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of  such  testimony,  and  in  determining  such  weight  and  credi- 
bility the  fact  that  such  witnesses  are  interested  in  the  result  of 
the  suit,  if  it  so  appears  from  the  evidence,  may  be  taken  into 
account  by  the  jury,  and  they  may  give  such  testimony  only  such 
weight  as  they  think  it  fairly  entitled  to  under  all  the  circum- 
stances of  the  case,  and  in  view  of  the  interest  of  such  witnesses. ' ' 
The  cases  cited  to  support  the  refusal  of  this  instruction  are  not 
in  point.  We  are  unable  to  see  any  fatal  objection  to  it,  in  view 
of  the  fact  that  no  instruction  whatever  was  given  touching  the 
credibility  of  witnesses.  The  better  practice,  however,  is  to  give 
one  general  instruction  upon  the  subject  applicable  to  witnesses 
of  all  classes. 

Concerning  instruction  20A  it  will  suffice  to  say  that  similar 
ones  have  been  repeatedly  condemned  by  this  court.  {State  v. 
Lee,  34  Mont.  584,  87  Pac.  977 ;  State  v.  Penna,  35  Mont.  535,  90 
Pac.  787 ;  State  v.  Tracey,  35  Mont.  552,  90  Pac.  791 ;  State  v. 
De  Lea,  36  Mont.  531,  93  Pac.  814.)  The  manner  in  which  the 
[5]  jury  should  exercise  its  power  of  judging  the  effect  of  evi- 
dence is  set  forth  in  section  8028,  Revised  Codes,  and  the  atten- 
tion of  the  profession  is  again  called  to  those  provisions  as  au- 
thoritative and  sufficient. 

An  inspection  of  the  record  discloses  that  the  court  fully  and 
fairly  instructed  the  jury  upon  the  substantive  law  applicable 
to  cases  of  this  character ;  and  whatever  there  was  of  value  in 
instructions  23A  and  25A  is  covered  by  the  instructions  which 
were  given  to  the  jury. 

5.  Instruction  No.  3  is  claimed  to  have  been  prejudicially 
erroneous  under  the  decision  of  this  court  in  McEiianey  v.  City 
of  Butte,  43  Mont.  526,  117  Pac.  893,  but  we  think  that,  taken 
in  connection  with  the  other  instructions,  notably  6A,  it  is  not 
open  to  the  objection  ursred  against  it. 

6.  Challenging  the  suflBciency  of  the  evidence,  the  defendant 
insists  that  there  is  no  proof  of  the  filing  or  presentation  of  the 
notice  required  by  the  statute,  and  that  the  case  otherwise  made 
by  the  plaintiff  does  not  establish  any  liability  on  the  part  of 
the  defendant.    As  to  the  latter  specification,  the  argument 
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is  that  the  evidence  does  not  show  but  that  the  snow  and  ice 
on  which  the  plaintiff  fell  was  smooth,  level  and  parallel  to  the 
sidewalk,  in  which  case  it  is  assumed,  and  the  jury  were  in- 
structed, that  no  liability  would  exist.  It  is  a  fair  inference, 
however,  from  the  testimony  presented  on  behalf  of  the  plain- 
tiff, that  the  condition  of  the  snow  and  ice  at  the  place  where 
the  accident  occurred  was,  and  for  four  or  five  days  had  been, 
such  as  to  amount  to  an  obstruction  under  the  rule  recognized 
in  the  Storm  and  Towiisend  Cases,  above  referred  to.  We  note, 
however,  that  when  the  motion  for  nonsuit  was  made,  there 
was  no  evidence,  save  the  lapse  of  five  or  six  days  and  the  state 
of  the  weather,  that  the  city  knew,  or  with  ordinary  diligence 
could  have  known,  the  condition  of  the  sidewalk  in  time  to 
correct  it.  Upon  the  sufficiency  of  this  we  do  not  pass,  because 
the  defendant's  evidence  shows  actual  knowledge  of  whatever 
the  condition  was;  but  we  call  attention  to  the  matter  at  this 
time  in  view  of  a  retrial  of  the  cause. 

The  contention  upon  the  notice  is  that  the  description  of  the 
[6]  place  of  the  accident  is  too  vague  to  be  effective,  and  that 
the  notice  is  not  shown  to  have  been  filed  for  presentation,  or 
presented,  to  the  city  council.  While  the  description  of  the 
location  of  the  accident  does  not  in  terms  place  it  within  the 
corporate  limits  of  the  city  of  Butte,  it  is  quite  apparent  from 
the  document,  taken  as  a  whole,  that  such  was  the  claim  intended 
to  be  made,  and  it  is  also  admitted  of  record  that  such  was  the 
fact  at  the  time.  The  members  of  the  city  council  may  fairly 
be  presumed  to  know  the  limits  of  their  jurisdiction,  and  the 
notice,  if  brought  to  their  attention,  was  sufficient.  But  we 
are  forced  to  say  that  the  record  is  barren  of  any  testimony 
[7]  to  show  a  filing  or  presentation  of  the  notice.  No  one 
testified  that  he  filed  it,  or  presented  it,  or  received  it.  The 
notice,  as  offered  in  evidence,  bore  somewhere  upon  it  the  legend : 
'*No.  636.  Claim  of  Mrs.  Frank  Murray.  Re  Personal  In- 
juries. Office  of  the  City  Clerk  of  the  City  of  Butte.  Filed 
at  45  minutes  past  9  A.  M.,  Jan.  16,  1913."  Who  made  these 
marks,  when,   how  and  under  what  circumstances  they   were 
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made,  is  not  revealed,  and  therefore  no  probative  value  can  be 
given  to  them.  The  giving  of  notice  is  a  fact  which  must  be 
affirmatively  established  or  the  claimant  cannot  prevail,  no  mat- 
ter how  meritorious  his  claim  may  be.  Such  is  the  statute  of 
this  state.  (Rev.  Codes,  sec.  3289 ;  Tonn  v.  City  of  Helena,  42 
Mont.  127,  36  L.  R.  A.  (n.  s.)  1136,  111  Pac.  715.) 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  for  a  retrial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantlt  and  Mr.  Justice  Hollowat 
concur. 

On  Motion  for  REHEARiNa. 

MR.  JUSTICE  SANNBR  delivered  the  opinion  of  the  court. 

Counsel  for  respondent  so  entirely  misconceives,  and  thereby 
suggests  that  others  may  misunderstand,  the  purport  of  the 
foregoing  opinion  that  we  deem  it  proper  to  take  more  than 
formal  notice  of  his  motion  for  rehearing.  He  assumes  this 
court  to  have  held  that  the  giving  of  the  notice  required  by 
Code  section  3289,  cannot  be  shown  by  the  indorsement  of  the 
city  clerk,  or,  if  it  can,  that  the  signature  of  the  city  clerk 
is  necessary  to  prove  such  indorsement.  In  view  of  the  state- 
ment in  the  opinion  that  no  one  testified  to  the  filing,  present- 
ing or  receiving  of  the  notice,  and  that  there  was  no  evidence 
to  show  when,  by  whom,  or  under  what  circumstances  the  so- 
called  indorsement  was  made,  thia  assumption  must  be  char- 
acterized as  wholly  gratuitous.  There  cannot  be  the  slightest 
[8]  doubt  that  to  prove  the  giving  of  the  notice  neither  in- 
dorsement nor  signature  by  the  city  clerk  is  essential.  The  fact 
may  be  established  by  any  competent  evidence;  and  if,  in  the 
present  case,  there  had  been  testimony  that  the  so-called  in- 
dorsement was  in  the  handwriting  of  the  city  clerk  or  any  of  his 
deputies,  or  that  it  was  made  at  his  office,  or  that  the  notice  had 
come  from  his  files,  or  had  ever  been  called  to  the  attention 
of  the  city  council,  an  altogether  different  situation  would  have 
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appeared.  Aa  the  record  stands,  however,  there  is  nothing  at 
all  to  suggest  a  filing  or  presentation  of  the  notice,  save  the 
legend  quoted  in  the  opinion,  and  this,  because  it  does  not  pur- 
port to  have  been  made  by  the  city  clerk  or  any  of  his  deputies, 
and  may  have  been  made  by  anyone  else,  can  be  given  no  pro- 
bative value.  We  say,  again,  therefore,  that  the  record  is  bar- 
ren of  any  evidence  to  show  the  giving  of  the  notice. 
Motion  for  rehearing  denied. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Hollowat 
concur. 


MONTANA  ELECTRIC   CO.,  Respondent,  v.  NORTHERN 

VALLEY  MIN.  CO.,  Appellant. 

(No.  3,575.) 
(Submitted  September  16,  1915.    Decided  October  11,  1915.) 

[153  Pac.  1017.] 

Realty — What  are  Fixtures — Bona  Fide  Purchaser — Principal 
and  Agent — Estoppel — Contract  of  Hiring — Filing — Record- 
ing. 

Fixtures — ^Rule  for  Determining,  What  are. 

1.  Whether  what  would  otherwise  be  personal  property  has  become  a 
fixture  by  reason  of  its  attachment  to  the  soil  is  primarily  a  question  of 
intention  on  the  part  of  the  person  attaching  it. 

Same. 

2.  The  attachment  of  personal  property  to  the  soil  in  the  manner  indi- 
cated by  sections  4427  and  4428,  Revised  Codes,  raises  a  disputable  pre- 
sumption that  the  one  who  made  the  attachment  intended  the  thing 
affixed  to  become  a  part  of  the  realty. 

Same. 

3.  As  a  general  rule,  in  addition  to  the  intention  of  the  person  affixing 
a  thing  to  land,  the  manner  in  which  it  is  affixed  and  its  adaptability 
to  the  use  to  which  the  land  is  applied,  determine  whether  the  thing 
affixed  is  realty  or  personalty;  the  relation  of  the  parties  to  the  prop- 
erty may,  however,  affect  the  application  of  the  rule. 

[As  to  when  and  against  whom  fixtures  may  retain  character  of  per- 
sonal property,  see  note  in  84  Am.  St.  Rep.  877.] 

Same — Case  at  Bar — Bona  Fide  Purchaser. 

4.  Where  the  owner  of  a  mining  claim,  before  selling  it,  explained  to 
the  buyer  that  an  electric  hoist  which,  though  placed  upon  a  substantial 
foundation  on  the  claim,  could  be  removed  without  material  injury  to 
either  claim  or  hoist,  and  had  been  used  in  mining  operations  under  a 
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lease  at  a  fixed  rental  per  month,  to  be  returned  to  the  owner  at  the 
expiration  of  the  term  of  hiring,  did  not  belong  to  him,  but  had  been 
installed  at  the  instance  of  a  company  which  had  been  working  the 
claim  under  an  option  to  purchase,  and  that  he  was  merely  holding  it 
as  security  for  money  due  him  from  such  company,  the  buyer  was  not 
a  Jfona  fide  purchaser,  but  one  with  notice,  and  therefore  not  entitled  to 
claim  the  machinery  as  a  fixture. 

Principal  and  Agent — Corporations — Knowledge  of  Agent,  When  Imputable 
to  Principal. 

5.  Knowledge  acquired  by  one  of  the  principal  officers  of  a  corporation 
which  had  been  organized  by  him,  relative  to  a  matter  concerning  the 
purchase  of  a  mining  claim,  was  imputable  to  the  company  and  de- 
prived it  of  the  right  to  claim  as  an  innocent  purchaser  without  notice. 

[As  to  imputation  of  knowledge  of  bank  officers  to  bank,  where  offi- 
cers are  personally  interested,  see  note  in  49  L.  B.  A.  (n.  s.)  764.] 

Ilxtnres — Estoppel. 

6.  Under  the  circumstances  as  detailed  in  paragraph  4  above,  the 
owner  of  the  hoist  was  not  estopped  to  assert  a  claim  of  ownership. 

Personalty — Contract  of  Hiring — Filing  or  Recording  not  Necessary, 

7.  One  who  lets  personal  property  for  hire  is  not,  under  the  present 
state  of  the  statute,  required  to  file  or  record  the  instrument  which  evi- 
dences the  contract  of  hiring. 

Appeal  from  District  Court,  Jefferson  County;  J.  B.  Poiiv- 
dexter,  Judge. 

Action  by  the  Mountain  Electric  Company  against  the 
Northern  Valley  Mining  Compaay.  From  a  judgment  in  favor 
of  plaintiff  and  an  order  denying  it  a  new  trial,  defendant 
appeals.    A£Srmed. 

■ 

Cause  submitted  on  briefs  of  counsel. 

Mr.  James  A.  Walsh,  for  Appellant. 

Under  the  facts,  the  provisions  of  our  Code,  and  the  deci- 
sions of  the  courts,  the  hoist  in  question  here  became  an  appur- 
tenant to  the  property,  passed  under  the  deeds  from  Myhre 
to  MaUette,  and  from  Mallette  to  the  appellant,  and  the  re- 
spondent, by  failing  to  record  the  lease,  is  estopped  from 
asserting  any  claim  to  the  hoist.  In  Hoison  v.  Oorange,  12 
Eng.  Bui.  Cas.  208,  Hobson  leased  an  oil  engine  and  ap- 
pliances to  one  King,  the  owner  of  the  building.  The  engine 
was  set  on  a  concrete  foundation,  and  bolts  imbedded  in  the 
concrete  passed  up  through  the  engine,  holding  it  firmly  in 
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place.  Gorange  had  a  mortgage  upon  the  property.  Default 
was  made  in  the  payments  on  the  lease^  and  Hobson  brought 
action  to  recover  the  engine.  The  court  held  that  the  engine 
became  a  fixture.  (See,  also,  Arnold  v.  Ooldfield  Third  Chance 
Min.  Co.,  32  Nev.  447,  109  Pac.  718;  Washburn  v.  Inter- 
Mountain  Min.  Co.,  56  Or.  578,  Ann.  Cas.  1912C,  357,  109  Pac, 
382;  Muir  v.  Jones,  23  Or.  332,  19  L.  E.  A.  441,  31  Pac.  646.) 

It  is  held  in  innumerable  cases,  when  machinery  or  other 
articles  are  attached  to  real  estate  in  such  a  manner  as  to  be- 
come a  fixture,  that  as  against  a  mortgagee  then  holding  or 
thereafter  acquiring  a  mortgage,  or  against  a  lienholder  or 
purchaser,  the  fixture  becomes  a  part  of  the  real  estate,  and 
cannot  be  removed.  {Or eat  Western  Mfg.  Co.  v.  Bathgate, 
15  Okl.  87,  79  Pac.  903 ;  Wentworth  v.  8.  A.  Woods  Machinery 
Co.,  163  Mass.  28,  39  N.  E.  414;  FtUler-Warren  Co.  v.  Barter, 
110  Wis.  80,  84  Am.  St.  Rep.  867,  53  L.  B.  A.  603,  85  N.  W. 
698 ;  KendaU  Mfg.  Co.  v.  Bundle,  78  Wis.  150,  47  N.  W.  364 ; 
Porter  v.  Pittsburg  Bessemer  Steel  Co.,  120  U.  S.  649,  30  L.  Ed. 
830,  7  Sup.  Ct.  Rep.  741 ;  Conde  v.  Sweeney,  16  Cal.  App.  157, 
116  Pac.  319 ;  Union  Bank  &  Trust  Co.  v.  Fred  W.  Wolf  Co., 
114  Tenn.  255,  108  Am.  St.  Rep.  903,  4  Ann.  Cas.  1070,  86 
S.  W.  310.)  Engine  and  other  machinery  sold,  under  a  condi- 
tional bill  of  sale  and  attached  to  realty.  Owner  gave  a  mort- 
gage upon  the  realty  and  it  was  foreclosed.  A  suit  in  replevin 
was  brought  for  the  property.  Held  that  the  title  to  the  mort- 
gagee was  good  as  against  the  conditional  bill  of  sale.  {Oun- 
derson  v.  Swarthovi,  104  Wis.  186,  76  Am.  St.  Rep.  860,  80 
N.  W.  465;  Watson  v.  Alberts,  120  Mich.  508,  79  N.  W. 
1048.)  A  steam  pump  sold  under  conditional  sale,  was  attached 
to  realty.  A  man  bought  the  farm  without  notice  of  condi- 
tional sale.  It  was  held  as  a  part  of  the  realty,  and  the  title 
passed  to  the  purchaser.  {Knowlton  v.  Johnson,  37  Mich.  47.) 
A  person  agreed  to  erect  a  mill  and  furnish  material.  An  en- 
gine was  put  in  under  a  contract,  the  title  to  which  was  to 
remain  in  seller  until  paid  for.  The  land  was  sold  and  the 
court  held  that  the  title  to  all  property  passed.     {Ice,  Light 
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<fe  Water  Co.  v.  Lone  Star  Engine  dk  Boiler  Works,  15  Tex, 
Civ.  694,  41  S.  W.  836 ;  see,  also,  McFadden  v.  Allen,  134  N.  Y. 
489,  19  L.  R.  A.  446,  32  N.  E.  21 ;  Ridgeway  Stove  Co.  v.  Way, 
141  Mass.  557,  6  N.  E.  714;  First  National  Bank  v.  Adams, 
138  HI.  483,  28  N.  B.  955 ;  Pomeroy  v.  Bell,  118  Cal.  635,  50 
Pac.  683 ;  Conde  v.  Sweeney,  16  Cal.  App.  157,  116  Pac.  319 ; 
Horn  V.  Clark  Hardware  Co.,  54  Colo.  522,  45  L.  R.  A.  (n.  s.) 
100,  131  Pac.  405;  Mollie  Gibson  Consol.  Min.  dk  MiU.  Co.  v. 
McNichols,  51  Colo.  54,  116  Pac.  1041 ;  Meagher  v.  Hayes,  152 
Mass.  228,  23  Am.  St.  Rep.  819,  25  N.  E.  105.) 

Messrs.  Maury,  Templeman  &  Davies,  for  Respondent. 

The  three-conditioned  test  to  be  applied  to  determine  whether 
what  was  once  clearly  personalty  has  been  changed  into  realty 
through  annexation  was  first  enunciated,  we  believe,  by  the 
supreme  court  of  Ohio  in  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59 
Am.  Dec.  634.  The  case  is  generally  conceded  a^s  leading  upon 
the  subject  of  fixtures.  Speaking  of  the  third  condition,  the 
intention,  the  court  held  that  intention  to  make  an  article  a 
permanent  accession  to  the  realty  must  affirmatively  and  plainly 
appear  to  change  the  nature  and  legal  qualities  of  a  chattel 
into  those  of  a  fixture ;  and  if  it  be  a  matter  left  in  doubt  and 
uncertainty,  the  legal  qualities  of  the  article  are  not  changed, 
and  it  must  be  deemed  a  chattel.  (See  Devlin  on  Real  Property 
(3d  ed.),  sec.  121;  Alberson  v.  Elk  Creek  Min.  Co.,  39  Or. 
552,  65  Pac.  978;  HenJde  v.  Dillon,  15  Or.  610,  17  Pac.  148; 
Gasawa/y  v.  Thomas,  56  Wash.  77,  20  Ann.  Cas.  1337,  105  Pac. 
168.)  This  court  has  never  had  occasion  to  say  with  precision 
just  what  the  conditions  are  going  to  make  up  a  fixture ;  it  has, 
however,  laid  particular  stress  upon  the  condition  of  intent 
in  the  following  cases :  Eisenhauer  v.  Qvdnn,  36  Mont.  368,  122 
Am.  St.  Rep.  370,  14  L.  R.  A.  (n.  s.)  435,  93  Pac  38;  Mattison 
V.  Connerly,  46  Mont.  103,  126  Pac.  861. 

Appellant's  main  contention  is,  that  notwithstanding  the 
intention  of  the  bailor,  as  expressed  in  the  written  lease,  the 
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chattel  became  irrevocably  lost  to  the  bailor  the  moment  the 
chattel  became  affixed  to  the  optioned  property,  on  the  theory 
that  the  hoist  was  affixed  to  the  soil  and  became  a  part  of  the 
realty,  and  is  subject  to  the  same  rules  of  law  as  the  soil  itself. 
Upon  like  facts,  viz.,  leases  of  mining  machinery,  the  supreme 
court  of  California  repudiated  opposing  counsel's  contention 
in  Eendy  v.  Dinkerhoff,  57  Cal.  3,  40  Am.  Rep.  107 ;  Jordan  v. 
Myres,  126  Cal.  565,  58  Pac.  1061;  Western  Union  Tel  Co.  v. 
Modesto  Irr.  Co.,  149  Cal.  662,  9  Ann.  Cas.  1190,  87  Pac.  190, 
and  Besi  Mfg.  Co.  v.  Cohn,  3  Cal.  App.  657,  86  Pac.  829. 

The  absence  of  unity  of  titles  or  ownerships  is  regarded  as 
salient  in  determining  the  question,  fixture  or  not,  by  many 
courts,  and  rightly  so  in  this  case,  since  it  may  not  be  supposed 
that  the  bailor  here  ever  intended  any  enhancement  in  value  of 
Myhre's  realty  by  the  hoist  attachment.  (See  Fischer  v.  John- 
son, 106  Iowa,  181,  76  N.  W.  658;  Adams  v.  Lee,  31  Mich.  440; 
Schellenberg  v.  Detroit  Heating  &  Lighting  Co.,  130  Mich.  439, 
97  Am.  St.  Rep.  489,  57  L.  R.  A.  632,  90  N.  W.  47 ;  Bronson  on 
Fixtures,  272.) 

The  alleged  innocent  purchaser,  placing  no  reliance  upon  the 
fact  that  the  hoist  was  a  part  of  the  realty  when  making  the  pur- 
chase, cannot  claim  estoppel.  {Morsch  v.  Lessig,  45  Colo.  168, 
100  Pac.  431 ;  Sanford  v.  Gates,  Townsend  dc  Co.,  21  Mont.  277, 
53  Pac.  749 ;  Angell  v.  Hopkins,  79  Cal.  181,  21  Pac.  729 ;  Kemp- 
ner  v.  Thompson,  45  Tex.  Civ.  267,  100  S.  W.  351,  note  to 
estoppel  of  owner,  25  L.  R.  A.  (n.  s.)  770.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  November,  1909,  the  Amazon-Montana  Development  Com- 
pany held  an  option  to  purchase  from  Samuel  Myhre  the  Silver 
Star  quartz  lode  mining  claim.  It  hired  an  electric  hoist  from 
the  Montana  Electric  Company  at  a  rental  of  $50  per  month, 
and  agreed  to  return  it  to  the  owner  in  Butte  at  the  expiration 
of  the  term  of  hiring.  The  hoist  was  shipped  to  Amazon,  placed 
upon  a  substantial  foundation  on  the  Silver  Star  claim,  an  en- 
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gine-honse  or  shed  was  placed  over  it,  and  it  was  thereafter  used 
in  the  prospecting  operations  carried  on.  The  Amazon  com- 
pany failed  to  make  the  payments  as  prescribed  in  the  option  con- 
tract, and  some  time  in  1911  ceased  its  activities.  In  October, 
1911,  Myhre  sold  the  Silver  Star  claim  to  Mallette  for  the  use  and 
b^efit  of  the  Northern  Valley  Mining  Company,  which  was 
organized  about  the  same  time.  Early  in  1912,  when  the 
Montana  Electric  Company  undertook  to  regain  possession  of 
the  hoist,  it  was  made  aware  of  the  mining  company's  claim  of 
ownership  and  this  action  followed.  The  trial  of  the  cause  re- 
sulted in  favor  of  plaintiff,  and  the  defendant  has  appealed  from 
the  judgment  and  from  an  order  denying  its  motion  for  a  new 
trial. 

The  question  before  us  is :  Did  the  hoist  become  a  fixture  and 
pass  by  deed  from  Myhre  to  Mallette,  and  from  Mallette  to  the 
Mining  Company  f  Section  4424,  Bevised  Codes,  classifies  all 
property  as  real  or  personal.  Section  4425  defines  real  property 
as  consisting  of  land,  that  which  is  afSxed  to  land,  that  which 
is  incidental  or  appurtenant  to  land,  and  that  which  is  immov- 
able by  law.  Section  4427  specifies  the  manner  in  which  a  thing 
may  be  afBxed  to  land,  within  the  meaning  of  section  4425 ;  and 
section  4428  declares:  ''Sluice-boxes,  fiumes,  hose,  pipes,  rail- 
way tracks,  cars,  blacksmith-shops,  mills  and  all  other  machinery 
or  tools  used  in  working  or  developing  a  mine  are  to  be  deemed 
afSxed  to  the  mine."  These  provisions  are  identical  with  like 
provisions  found  in  the  Civil  Code  of  California  since  1872, 
and,  with  the  exception  of  section  4428,  were  copied  from  the 
proposed  draft  of  a  Civil  Code  prepared  for  the  state  of  New 
York  by  David  Dudley  Field  and  his  collaborators.  The  pur- 
pose of  the  Code  was  not  to  introduce  new  rules  or  definitions 
into  the  law,  but  rather  to  reduce  to  concise  form  the  rules  of 
law  as  they  were  then  recognized  and  applied  by  the  courts. 
Reference  to  New  York  and  California  decisions  aids  in  deter- 
mining the  scope  which  the  provisions  of  our  Code  above,  were 
intended  to  have,  and  from  those  decisions  we  deduce  the  fol- 
[1-3]    lowing:  (1)  Whether  what  would* otherwise  be  personal 
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property  has  become  a  fixture  by  reason  of  its  attachment  to 
the  soil,  is  primarily  a  question  of  intention  on  the  part  of  the 
person  attaching  it;  (2)  the  attachment  in  the  manner  indi- 
cated in  our  Code  sections  above,  raises  a  presumption  that  the 
one  who  made  the  attachment  intended  the  thing  affixed  to 
become  a  part  of  the  realty ;  this  presumption,  however,  is  a  dis- 
putable one;  (3)  as  a  general  rule,  the  manner  in  which  the 
attachment  is  made,  the  adaptability  of  the  thing  attached  to 
the  use  to  which  the  realty  is  applied,  and  the  intention  of  the 
one  making  the  attachment,  determine  whether  the  thing  at- 
tached is  realty  or  personalty.  {Ford  v.  Cohb,  20  N.  Y.  344; 
Voorhees  v.  McOinnis,  48  N.  Y.  278 ;  Tifft  v.  Horton,  53  N.  Y. 
377,  13  Am.  Rep.  537.)  The  California  courts  have  quite  uni- 
formly followed  the  New  York  decisions.  {Hendy  v.  Dinker- 
hoffy  57  Cal.  3,  40  Am.  Rep.  107;  Lavenson  v.  Standard  Soap 
Co.,  80  Cal.  245,  13  Am.  St.  Rep.  147,  22  Pac.  184;  MMer  v. 
Waddingham,  91  Cal.  377,  13  L.  R.  A.  680,  27  Pac.  750 ;  Jordan 
V.  My  res,  126  Cal.  565,  58  Pac.  1061.)  The  same  test  has  also 
been  applied  in  Oregon  {Alberson  v.  Elk  Creek  Min,  Co.,  39  Or. 
552,  65  Pac.  978),  and  in  Washington  (Gasaway  v.  Thomas,  56 
Wash.  77,  20  Ann.  Cas.  1337,  105  Pac.  168) ,  and  appears  to  be 
recognized  generally  (19  Cyc.  1033;  13  Am.  &  Eng.  Ency,  Law 
(2ded.),594). 

That  the  mere  attachment  in  the  manner  indicated  by  the 
statute  will  not  always  determine  the  character  of  the  thing 
attached  is  apparent.  A  cannot,  by  wrongfully  attaching  B's 
personal  property  to  his  (A's)  realty,  thereby  acquire  B's  prop- 
erty, if  it  can  be  removed  without  destroying  it.  {EisenJiauer 
V.  Quinn,  36  Mont.  368,  122  Am.  St.  Rep.  370, 14  L.  R.  A.  (n.  s.) 
435,  93  Pac.  38.)  In  that  case  we  said:  '*The  question.  When 
does  a  chattel  become  a  part  of  realty  so  that  it  passes  as  a  part 
of  such  realty?  is  one  most  difficult  of  solution.  It  depends 
upon  such  a  variety  of  considerations  that  every  case  must  neces- 
sarily depend  upon  its  own  state  of  facts."  In  Mattison  v. 
Connerly,  46  Mont.  103,  126  Pac.  851,  we  gave  recognition  to 
the  element  of  intention  in  the  following  language:  **The  intcn- 


51  Mont.]    Montana  E.  Co.  i).  KoRTHEftN  Val.  Min.  Co.      273 

tion  with  which  the  fixture  is  attached  or  affixed  to  realty  is 
always  a  pertinent  inquiry  in  determining  the  status  of  what 
seems  to  be  realty  or  personalty,  as  the  case  may  be."  The  re- 
lation of  the  parties  to  the  property  may  affect  the  application 
[4]  of  the  rule  stated  above.  The  innocent  purchaser  or  mort- 
gagee who  acquires  an  interest  in  the  realty  after  the  thing  has 
been  attached  may  be  entitled  to  consideration  not  accorded  to 
others.  In  the  present  instance,  however,  we  are  relieved  of  any 
difficulty  which  such  a  condition  might  present.  Upon  the  evi- 
dence before  it,  the  court  was  warranted  in  finding  that  Myhre, 
the  owner  of  the  Silver  Star,  did  not  assume  to  own  the  hoist. 
Before  he  disposed  of  the  claim  he  explained  to  Mallette  fully 
the  conditions  under  which  the  Amazon  company  had  been  oper- 
ating at  the  Silver  Star  claim;  that  the  Amazon  company  had 
installed  the  machinery,  and  that  he  (Myhre)  was  merely  hold- 
ing the  hoist  as  security  for  money  which  he  deemed  to  be  owing 
to  him  from  the  Amazon  company.  These  findings  are  sufficient 
to  strip  the  mining  company  of  the  claim  that  it  was  an  innocent 
purchaser  without  notice.  A  bona  fide  purchaser  is  defined  to 
be  **one  who  at  the  time  of  his  purchase  advances  a  new  con- 
sideration, surrenders  some  security,  or  does  some  other  act 
which  leaves  him  in  a  worse  position  if  his  purchase  should  be 
set  aside,  and  purchases  in  the  honest  belief  that  his  vendor  had 
a  right  to  sell,  without  notice,  actual  or  constructive,  of  any  ad- 
verse rights,  claims,  interest,  or  equities  of  others  in  and  to  the 
property  sold. ' '  {Foster  v.  Winstanley,  39  Mont.  314,  102  Pac. 
574.)  '*It  is  a  general  rule  that  whatever  puts  a  party  on  in- 
quiry amounts  in  judgment  of  law  to  notice,  provided  the  in- 
quiry becomes  a  duty,  and  would  lead  to  a  knowledge  of  the  facts 
by  the  exercise  of  ordinary  intelligence  and  understanding.'' 
(29  Cyc.  1114.)  The  facts  disclosed  by  Myhre  were  sufficient 
[6]  to  put  Mallette  on  inquiry,  and  the  knowledge  which  Mal- 
lette possessed  will  be  imputed  to  the  Northern  Valley  Mining 
Company,  which  was  organized  by  him  who  owned  the  entire 
capital  stock  until  a  portion  was  transferred  to  Myhre  in  part 
payment  of  the  property  purchased  by  Mallette  to  be  turned 
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over  to  the  mining  company.  Mallette  was  one  of  the  principal 
oflSicers  of  the  newly  formed  company,  and  his  knowledge,  under 
the  circumstances,  was  the  knowledge  of  the  company.  {State 
Bank  v.  Forsyth,  41  Mont.  249,  28  L.  R.  A.  (n.  s.)  501,  108  Pac. 
914 ;  10  Cyc.  1059 ;  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal 
&  Iron  Co.,  16  Md.  456,  77  Am.  Dec.  311.)  As  between  the 
original  owner  of  the  hoist  and  a  subsequent  purchaser  with 
notice,  the  former  was  rightfully  awarded  the  property. 

The  manner  in  which  the  hoist  was  attached  to  the  mining 
claim  is  not  of  consequence  (sec.  4428,  above).  It  could  be  re- 
moved without  material  injury  to  the  realty  and  without  injury 
to  the  hoist  itself.  Applying  to  our  Code  sections  above,  the 
rule  of  construction  adopted  in  New  York  and  California,  and 
the  correctness  of  the  court's  conclusion  cannot  be  questioned. 
The  element  of  intention  to  cause  the  hoist  to  become  a  part  of 
the  mining  daim  is  altogether  wanting.  The  agreement  between 
the  electric  company  and  the  Amazon  company  is  susceptible  of 
but  one  construction — that  it  was  not  the  intention  of  either  that 
the  hoist  should  become  a  part  of  the  mining  claim.  It  belonged 
to  the  electric  company,  which  was  not  interested  in  the  mining 
claim.  It  was  hired  by  the  Amazon  company  for  temporary 
use,  to  be  returned  to  the  owner  upon  the  expiration  of  the  term 
of  hiring. 

Some  contention  is  made  by  appellant  that  the  electric  com- 
[6]  pany  is  estopped  to  assert  a  claim  of  ownership.  The  find- 
ing that  the  defendant  knew,  or  was  chargeable  with  knowledge 
of,  plaintiff's  outstanding  claim  of  ownership  disposes  of  this 
[7]  contention.  We  do  not  know  of  any  statute  which  requires 
one  who  lets  personal  property  for  hire  to  file  or  record  the 
instrument  which  evidences  the  contract  of  hiring.  The  judg- 
ment and  order  are  affirmed. 

Aifirm^d^ 

Mb.  Chiep  Justice  Brantlt  and  Mb.  Justice  Sanneb  concur. 
Rehearing  denied  January  5,  1916,. 
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ELLINGHOUSE,  Appellant,  v.  AJAX  LIVESTOCK  CO., 

Bespondent. 

'  (No.  3,537.) 
(Submitted  September  14,  1915.    Decided  October  13,  1915.) 

[152  Pfcc.  481.] 

Master  and  Servant  —  Personal  Injuries  —  Complaint  —  Suffi' 
cienc^ — Attack  on  Appeal — Fellow-servant  Doctrine — Inap- 
plicdbility — Loan  of  Servant — Temporary  Abandonment  of 
Employment — Effect — Liaiility  of  Master — When  Qttrcstion 
of  Law — When  Jury  Question. 

Appeal  and  Error— Complaint — Sufficiency. 

1.  Though  the  suffitciency  of  a  complaint  may  be  questioned  for  the 
first  time  on  appeal,  and,  if  found  fatally  defective,  a  judgment  ren- 
dered thereon  for  the  plaintiff  will  be  reversed,  every  reasonable  de- 
duction will  be  drawn  from  the  facts  stated  in  order  to  uphold  it  when  bo 
attacked. 

Same — Complaint — Sufficiency — Attack  on  Appeal. 

2.  A  complaint  will  be  held  sufficient,  if  attacked  for  the  first  time 
on  appeal,  if  the  defect  made  the  basis  of  the  objection  is  not  a 
matter  going  to  the  root  of  the  cause  of  action,  but  ia  such  as  might 
have  been  remedied  by  an  amendment. 

Same — Complaint — ^When  Deemed  Amended. 

3.  A  complaint,  though  deficient  in  omitting  tn  state  a  particular 
fact  necessary  to  make  out  a  cause  of  action,  will  be  deemed  amended 
by  an  answer  which  contains  allegations  supplying  the  omission,  or 
which  assumes  that  the  complaint  contains  the  allegation  in  question. 

Same. 

4.  Where  a  trial  has  been  had  upon  evidence  introduced  without 
objection,  a  judgment  will  not  be  reversed  for  a  defective  complaint, 
but  the  pleading  will  be  regarded  as  having  been  amended  in  the  trial 
court,  unless  the  defect  is  of  such  a  character  that  it  cannot  be  re- 
moved by  amendment. 

Personal   Injuries — Complaint — ^When  Insufficient. 

6.  A  complaint  in  a  personal  injury  action  which  fails  to  disclose, 
either  directly  or  by  fair  inference  from  the  facts  alleged,  a  legal 
duty  owing  by  defendant  to  protect  plaintiff  from  the  injury  com- 
plained of,  a  breach  of  that  duty,  and  an  injury  to  plaintiff  proximately 
caused  by  defendant's  delinquency,  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Same — Concurrent    Negligent   Acts — Effect. 

6.  Where  the  negligence  of  two  parties  concurs  in  bringing  about 
a  personal  injury,  neither  party  is  exculpated  by  reason  of  the  negli- 
gence of  the  other. 

[As  to  the  effect  of  intervening  act  on  recovery  for  personal  injury, 
note  in  48  L.  B.  A.  (n.  s.)  105.] 
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Same — Fellow -serYant  Doctrine— When  Inapplicable. 

7.  The  fellow-servant  doctrine  has  no  application  to  a  case  in  which 
the  injury  complained  of  was  caused  by  the  servant  of  a  stranger 
to  the  common  employment,  even  though  such  servant  was  at  the 
time  engaged  in  the  same  general  operation  as  the  injured  servant. 

[As  to  fellow-servant  rule  in  case  of  injury  from  saw,  see  note  in 
Ann.  Cas.   1913C,   137.] 

Same— Relation  of  Master  and  Servant — How  Determinable. 

8.  Whether  at  the  time  he  was  injured  plaintiff  was  acting  as  the 
servant  of  defendant  was  determinable  by  ascertaining  whether  he 
was  then  subject  to  the  latter's  orders  and  control,  and  liable  to  dis- 
charge by  him  for  disobedience  or  for  misconduct. 

[As  to  who  are  and  who  are  not  fellow-servants,  see  notes  in  67 
Am.  Dec.  588;  16  Am.  Bep.  595;  53  Am.  Bep.  45.] 

Same — Case  at  Bar. 

9.  Where  a  ranch  foreman  assisted  of  his  own  motion  in  the  work  of 
cutting  firewood  which  was  being  done  by  the  owners  of  a  portable  saw- 
mill under  a  contract,  but  in  doing  so  did  not  submit  himself  to  their 
control,  and  while  so  working  negligently  caused  a  personal  injury  to 
an  employee  of  the  sawmill  owners,  neither  he  nor  two  of  his  subordi- 
nates who  also  lent  their  help,  became,  under  the  rule  supra,  the  fellow- 
servants  of  the  injured  employee. 

Same — Servant   Temporarily   Lent   to   Another — Effect. 

10.  Where  a  servant  is,  with  his  consent,  lent  by  his  master  to  an- 
other for  a  particular  service,  he  becomes  for  the  time  being  the 
ser^'ant  of  the  person  to  whom  he  is  lent. 

Same — Temporary   Abandonment   of   Employment — Effect. 

11.  A  servant  may  abandon  his  master's  employment  for  the  time 
to  accomplish  some  purpose  of  his  own,  and,  if  in  so  doing  be  in- 
juries another,  the  master  is  not  liable. 

Same — Servant  Acting  Within  Scope  of  Employment — ^Liability  of  Master. 

12.  So  long  as  the  servant  is  doing  some  act  in  furtherance  of  his 
master's  business,  he  will  be  regarded  as  acting  within  its  scope,  and 
the  master  will  not  be  excused  because  of  a  mere  deviation  from  his 
directions  by  the  servant,  or  on  the  ground  that  he  did  not  authorize 
or  know  of  the  particular  act,  or  that  in  doing  it  the  servant  ex- 
ceeded his  authority,  or  was  at  a  place  where  lus  duty  did  not  call 
him. 

Same — Liability  of  Master — ^When  Question  of  Law — When  Jury  Question. 

13.  Where,  in  an  action  for  personal  injuries  against  a  master,  the 
facts  present  no  conflict  and  support  but  one  inference,  and  that 
favorable  to  him,  his  freedom  from  liability  is  determinable  by  the 
court  as  a  question  of  law,  otherwise  the  master's  liability  is  an  iasne 
to  be  determined  by  the  jury. 

Appeal  from  District  Court,  Beaverhead  County;  J.  B.  Poin- 
dexter,  Judge. 

Action  by  Richard  Ellinghouse  against  the  Ajax  Livestock 
Company.  Prom  a  judgment  for  defendant,  and  an  order  deny- 
ing him  a  new  trial,  plaintiff  appeals.    Reversed  and  remanded. 
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Messrs.  McCaffety  A  Tyler,  Messrs.  Robison  <&  OUberi  and 
Messrs.  Maury,  Templeman  &  Davies,  for  Appellant ;  Mr,  J.  0, 
Davies  argued  the  cause  orally. 

What  acts  of  a  servant  are  within  the  course  of  his  employ- 
ment must  be  determined  by  general  and  broad  principles  of 
law  in  each  particular  case.  No  hard-and-fast  rule  can  be  laid 
down.  A  dear  rule  to  determine  whether  a  servant's  acts  are 
within  or  without  the  course  of  his  employment  can  be  found 
in  Labatt,  Master  &  Servant  (2d  ed.)  sec.  2274;  see,  also, 
sections  2276  and  2277;  Shearman  &  Redfield  on  Negligence 
(6th  ed.),  sees.  146,  147;  Barmore  v.  Vicksburg  etc.  Ry, 
Co.,  85  Miss.  426,  3  Ann.  Cas.  594,  70  L.  R.  A.  627,  38  South. 
210.  If  there  is  a  conflict  in  the  testimony,  or  if  diflferent 
Inferences  can  be  drawn  from  the  testimony,  the  question 
whether  or  not  the  servant's  particular  act  at  the  time  of  the 
injury  was  within  the  course  of  his  employment  is  a  question  of 
fact  for  the  jury,  (Labatt,  Master  &  Servant  (2d  ed.),  sec. 
2275.) 

We  have  in  this  case  the  specific  declaration  of  Mr.  Louk  that 
he  was  acting  for  and  on  behalf  and  in  the  interest  of  his 
employer,  the  defendant,  and  we  have  a  rule  of  law  to  the 
effect  that  the  intention  of  the  servant  in  doing  an  act  is  of  far 
greater  weight  in  determining  whether  the  act  is  one  within 
the  scope  of  his  employment  than  the  means  or  method  employed 
by  the  servant  to  accomplish  the  act.  **The  intent  with  which 
an  act  is  done  affords  a  more  reliable  test  as  to  whether  it  is 
within  the  scope  of  the  servant's  employment  than  do  the 
methods  of  its  accomplishment."  {Conchin  v.  El  Paso  etc. 
R.  R.,  13  Ariz.  259,  28  L.  E.  A.  (n.  s.)  88,  108  Pac.  260.)  In 
KeUy  V.  Tyra,  103  Minn.  176,  17  L.  R.  A.  (n.  s.)  334,  114  N.  W. 
750,  115  N.  W.  636,  we  find  the  following  statement:  '* Where 
the  servant  of  one  master  has  an  interest  in  the  work  of  any 
proper  capacity,  and  at  the  request  or  with  the  consent  of  an- 
other servant  undertakes  to  assist  in  the  work,  he  does  not  do  so 
at  his  own  risk,  and  if  he  is  injured  by  their  carelessness  their 
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master  is  responsible  in  tort."  And  of  course  the  same  prin- 
ciple would  apply  vice  versa. 

The  record  is  conclusive  that  Louk  was  acting  for  the  de- 
fendant in  its  regular  business  of  conducting  the  Ajax  ranch, 
and  it  is  our  contention  that  the  plaintifif  having  proved  this, 
that  the  burden  then  fell  upon  the  defendant  to  show  that  the 
particular  act  which  Louk  was  performing  at  the  time  of  the 
plaintiff's  injury  was  not  within  the  course  of  his  employment. 
(Thompson  on  Negligence,  sec.  613.) 

While  we  do  not  believe,  under  the  evidence  in  this  case,  that 
a  court  would  be  justified  in  finding  that  plaintiff's  master  had 
any  control  or  direction  whatever  over  Mr.  Louk,  nevertheless, 
if  the  court  should  find  that  plaintiff's  master  had  some  slight 
control  or  direction  over  Mr.  Louk  and  the  defendant's  other 
servant  assisting  in  the  sawing  of  the  wood,  that  fact  would 
not  change  the  situation  or  make  Mr.  Louk  a  servant  of  plain- 
tiff's master.  (Coggin  v.  Central  R,  Co,,  62  Ga.  685,  35  Am.  Rep. 
132 ;  The  SUgshy,  120  Fed.  748,  57  C.  C.  A.  52 ;  The  Gladestry, 
128  Fed.  591,  63  C.  C.  A.  198.) 

Messrs.  Rodger s  &  Gilbert,  for  Respondent,  submitted  a  brief; 
Mr.  Henry  0.  Rodgers  argued  the  cause  orally. 

The  test  as  to  whose  servant  a  man  engaged  in  certain  work 
is  while  so  engaged  is  answered  by  the  answer  to  the  question: 
Under  whose  direction  and  control  is  the  work  being  done! 
Or,  as  stated  in  Higgins  v.  Western  Union  Tel.  Co.,  156  N.  Y. 
75,  ^  Am.  St.  Rep.  537,  50  N.  E.  500,  in  ascertaining  who  is 
responsible  for  a  servant's  negligence:  **The  true  test  in  such 
cases  is  to  ascertain  who  directs  the  movements  of  the  person 
committing  the  injury."  That  we  are  correct  in  our  conten- 
tion that  Louk,  as  well  as  all  others  engaged  in  sawing  the  wood, 
were  at  the  time  of  the  accident  complained  of  servants  of  the 
contractors,  we  believe  is  fully  borne  out  by  the  authorities. 
(See  Pendleton  v.  The  Martin  Kalhfteisch,  55  Fed.  336,  5  C.  C.  A. 
120;  Samiielian  v.  American  Tool  &  Machine  Co.,  168  Mass.  12, 
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46  N.  E.  98 ;  Parkhursi  v.  8mft,  31  Ind.  App.  521,  68  N.  E.  620; 
Higgins  v.  Westeni  Union  Tel  Co,,  156  N.  Y.  75,  66  Am.  St.  Rep. 
537,  50  N.  E.  500;  Wyllie  v.  Palmer,  137  N.  Y.  248,  19  L.  E.  A. 
285,  33  N.  E.  381.) 

The  complaint  is  insufficient.  It  does  not  show  the  existence 
of  a  duty  on  the  part  of  the  defendant  at  the  time  of  the  injury 
complained  of  to  protect  the  plaintiff  from  the  injury.  That  it 
is  necessary  that  the  complaint  show  a  duty  existing  upon  the 
part  of  defendant,  and  that  that  duty  cannot  be  shown  by  mere 
conclusions  of  law,  but  that  the  facts  must  be  stated,  are  the 
rules  laid  down  in  the  following  cases :  Paris  v.  Hoberg,  134  Ind. 
269,  39  Am.  St.  Rep.  261,  33  N.  E.  1028 ;  Thiele  v.  McManus, 
3  Ind.  App.  132, 28  N.  E.  327;  Chicago  &  A.  B.  B,  Co.  v.  Clausen, 
173  111.  100,  50  N.  E  680;  Angus  v.  Lee,  40  111.  App.  304;  West 
Chicago  Street  B.  B.  Co.  v.  James,  69  111.  App.  609. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Plaintiff  brought  this  action  for  damages  for  the  loss  of  his 
right  hand  through  the  alleged  negligence  of  the  defendant.  At 
the  trial  the  court  sustained  defendant's  motion  for  nonsuit. 
Judgment  was  entered  accordingly.    Plaintiff  has  appealed. 

At  the  time  of  the  accident  plaintiff,  with  four  others,  was 
employed  by  C.  H.  Strowbridge  and  Fred  H.  Holman  in  the 
operation  of  an  ordinary  circular  woodsaw  which  was  propelled 
by  steam.  Strowbridge  and  Holman  had  contracted  with  the 
defendant,  through  Jacob  Louk,  the  foreman  in  charge  of  the 
ranch,  to  saw  a  quantity  of  logs  into  lengths  rendering  them 
suitable  for  use  as  stovewood  on  defendant's  ranch.  They  were 
to  furnish  their  own  machine  and  servants,  and  to  receive  $2.50 
per  hour.  Strowbridge  was  not  present.  Holman  was  operat- 
ing the  machine.  The  logs  were  passed  from  left  to  right.  To 
plaintiff  was  assigned  the  duty  of  operating  the  saw,  which  re- 
quired him,  as  a  log  was  passed,  to  force  the  carriage  back  with 
his  left  hand  to  bring  the  log  in  contact  with  the  saw,  and  at  the 
same  time  to  hold  the  log  steady  by  placing  his  right  hand  on  it, 
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a  few  inches  to  the  left  of  the  saw.  To  one  of  the  other  em- 
ployees was  assigned  the  task  of  carrying  away  the  lengths  or 
blocks  as  fast  as  they  were  cut  off.  To  the  remaining  three 
was  assigned  the  task  of  bringing  the  logs  up  and  putting  them 
upon  the  carriage  or  table  of  the  machine.  One  of  them  (Wor- 
cester) was  required  also  to  act  as  guard  by  standing  at  the 
left  of  plaintiff,  and,  besides  assisting  to  place  the  logs  upon  the 
carriage,  to  pass  them  along  or  feed  them  to  the  saw.  It  was 
also  his  duty,  when  a  log  was  being  placed  upon  the  carriage, 
to  see  that  it  was  not  thrust  against  the  log  upon  which  plain- 
tiff was  engaged,  and  thus  to  prevent  the  obstruction  of  his 
part  of  the  work  and  to  guard  him  against  the  danger  of  hav- 
ing his  right  hand  forced  into  contact  with  the  saw.  After  the 
work  had  proceeded  for  a  short  time  Louk  voluntarily  took  the 
place  of  Worcester,  saying,  as  he  did  so,  that  he  wanted  to  do 
the  feeding;  that  theretofore  the  wood  had  been  cut  too  long, 
and  that  he  wanted  to  see  that  it  was  cut  short.  On  prior  oc- 
casions Strowbridge  and  Holman  had  cut  wood  for  defendant. 
Two  other  subordinate  employees  of  the  defendant  were  en- 
gaged with  Strowbridge  and  Holman 's  employees  in  bringing 
up  and  placing  logs  upon  the  carriage.  Whether  they  were 
doing  this  at  the  instance  of  Louk  or  not  does  not  appear 
except  injferentially  from  the  fact  that  they  were  in  the  employ 
of  the  defendant  and  Louk  was  its  foreman.  Holman  had  not 
requested  their  services,  nor  was  he  to  pay  them  any  compensa- 
tion. A  few  minutes  after  Louk  took  the  place  of  Worcester 
a  log  was  thrust  against  the  end  of  a  short  piece  of  another  in 
which  plaintiff  was  about  to  make  the  last  cut.  This  forced 
plaintiff's  hand  upon  the  saw,  with  the  result  that  it  was  so 
badly  lacerated  that  amputation  of  it  at  the  wrist  was  necessary. 
Holman  and  Strowbridge  were  equipped  with  help  sufficient  to 
enable  them  to  carry  out  the  contract  without  assistance  from 
Louk  and  his  subordinates.  They  therefore  did  not  need  any  as- 
sistance. Plaintiff  did  not  see  Louk  or  either  of  his  subordi- 
nates have  hold  of  the  log  at  the  time  he  was  hurt,  because  his 
attention  was  directed  to  the  operation  of  the  saw.    Apart  from 
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displacing  "Worcester,  Louk  did  not  assume  to  control  the  con- 
duct of  the  work,  Holman  continuing  otherwise  in  control. 

The  complaint  charges  that  while  the  plaintiff  was  engaged 
in  the  work  of  feeding  the  logs  to  the  saw,  under  his  employment 
aforesaid,  the  servants  of  the  defendant  negligently  shoved 
against  the  log  which  plaintiff  was  feeding  to  the  saw,  another 
log  which  they  were  about  to  put  upon  the  carriage,  thus  push- 
ing the  former  and  forcing  plaintiff's  hand  upon  the  saw, 
whereby  it  was  cut  off  at  the  wrist.  The  answer,  besides  deny- 
ing all  the  allegations  of  the  complaint,  alleges  as  special  defenses 
that  the  plaintiff  assumed  the  risk,  and  that  the  injury  was 
caused  by  the  negligence  of  his  fellow-servants.  All  the  evi- 
dence tendered  by  plaintiff  was  admitted  without  objection. 

At  the  outset  we  are  met  with  the  contention  by  counsel  for 
the  defendant  that  the  complaint  does  not  state  a  cause  of  ac- 
tion, and  that,  however  meritorious  the  case  disclosed  by  plain- 
tiff's evidence,  the  judgment  must  be  affirmed  for  this  reason. 
The  sufficiency  of  the  complaint  was  not  challenged  in  the  trial 
court  either  by  demurrer  or  by  objection  to  the  admission  of 
evidence,  and,  though  one  of  the  grounds  of  the  motion  for  non- 
suit was  that  the  pleadings  are  not  sufficient  to  support  a  judg- 
ment, this  ground  was  apparently  not  seriously  urged  upon  the 
attention  of  the  court.  The  order  sustaining  the  motion  is 
couched  in  general  terms,  but  the  court  seems  to  have  proceeded 
upon  the  theory  that  the  evidence  is  insufficient  to  make  a  case 
for  the  jury. 

It  is  well  settled  by  the  decisions  of  this  court  that  the 
[1]  sufficiency  of  a  complaint  may  be  questioned  for  the  first 
time  on  appeal,  and  that,  if  found  fatally  defective,  a  judgment 
rendered  thereon  for  the  plaintiff  will  be  reversed.  {Foster  v, 
Wilson,  5  Mont.  53,  2  Pac.  310 ;  Tracy  v.  Harmon,  17  Mont.  465, 
43  Pac.  500 ;  Shober  v.  Blackford,  46  Mont.  194,  127  Pac.  329 ; 
Cole  V.  Helena,  L.  cfc  Ry.  Co.,  49  Mont.  443,  143  Pac.  974.) 
These  cases  merely  give  force  to  the  rule  declared  by  the  statute 
(Rev.  Codes,  sec.  6539),  that  a  failure  to  question  the  sufficiency 
of  a  complaint  by  demurrer  in  the  trial  court  does  not  amount 
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to  a  waiver  of  the  right  to  question  it  thereafter.  When,  how- 
ever, the  point  is  made  in  this  court  for  the  first  time  on  appeal, 
the  objection  is  regarded  with  disfavor,  and  every  reasonable 
deduction  will  be  drawn  from  the  facts  stated  in  order  to  uphold 
[2]  the  pleading.  So,  also,  will  the  pleading  be  held  sufficient 
if  the  defect  made  the  basis  of  the  objection  is  not  a  matter 
going  to  the  root  of  the  cause  of  action,  but  is  such  as  might 
have  been  remedied  by  an  amendment.  Again,  though  it  be 
[3]  deficient,  in  its  omission  to  state  a  particular  fact  neces- 
sary to  make  out  a  cause  of  action,  it  will  be  deemed  amended 
by  the  answer  when  the  latter  contains  allegations  which  supply 
the  omission  {WUson  v.  Harris  21  Mont.  374,  54  Pac.  46),  or 
assumes  that  the  complaint  contains  the  allegation  in  question. 
(Lynch  v.  Bechtel,  19  Mont.  548,  48  Pac.  1112;  Hefferlin  v. 
Karlman,  29  Mont.  139,  74  Pac.  201;  Stephens  v.  Cordey,  48 
Mont.  352,  Ann.  Cas.  1915D,  958,  138  Pac.  189.)  And  when  a 
[4]  trial  has  been  had  upon  the  evidence  which  has  been  intro- 
duced without  objection,  a  judgment  for  plaintiff  will  not  be 
reversed  for  a  defective  complaint,  but  the  complaint  will  be 
regarded  as  having  been  amended  in  the  trial  court,  if  this  is 
necessary  to  sustain  the  judgment.  (Moss  v.  Ooodhart,  47 
Mont.  257,  131  Pac.  1071.)  When,  under  the  same  condition  of 
the  case,  the  judgment  is  for  the  defendant,  whether  on  motion 
for  nonsuit  or  on  the  merits,  the  point  that  the  complaint  is 
not  suffi.cient  will  not  be  entertained,  but  the  case  will  be  con- 
sidered on  the  merits  and  disposed  of  as  if  the  proper  amend- 
ment had  been  made  upon  request  of  plaintiff  or  by  order  of 
the  trial  court,  unless  .the  defect  is  of  such  a  character  that  it 
cannot  be  removed  by  an  amendment.  (Post  v.  Liberty,  45 
Mont.  1,  121  Pac.  475 ;  Lackman  v.  Simpson,  46  Mont.  518,  129 
Pac.  325.)  The  rule  applies  also  to  the  answer  of  the  defend- 
ant. (Lackman  v.  Simpson,  supra.)  Of  course  if  the  sufficiency 
of  the  pleading  has  been  challenged  in  the  trial  court  by  appro- 
priate method,  the  ruling  thereon  properly  presents  a  question 
for  consideration  by  this  court,  and  it  will  review  the  action 
of  the  trial  court  thereon  and  determine  the  rights  of  the  par- 
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tics  accordingly,  subject  to  the  injunction  found  in  section  6593 
of  the  Revised  Codes :  '  *  The  court  must,  in  every  stage  of  an 
action,  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  does  not  affect  the  substantial  rights  of  the 
parties,  and  no  judgment  shall  be  reveraed  or  affected  by  reason 
of  such  error  or  defect.*' 

It  is  elementary  that,  when  a  plaintiff  seeks  recovery  for 
[6]  actionable  negligence,  his  complaint  must  allege  facts  show- 
ing  these  three  elements:  (!)•  That  the  defendant  was  under  a 
legal  duty  to  protect  him  from  the  injury  of  which  he  com- 
plains; (2)  that  the  defendant  failed  to  perform  this  duty;  and 
(3)  that  the  injury  was  proximately  caused  by  defendant's 
delinquency.  All  of  these  elements  combined  constitute  the 
cause  of  action ;  and  if  the  complaint  fails  to  disclose,  directly 
or  by  fair  inference  from  the  facts  alleged,  the  presence  of  all 
of  them,  it  is  insufScient,  for  it  fails  to  state  the  facts  con- 
stituting a  cause  of  action.  The  rule,  broadly  stated,  has 
application  only  to  cases  in  which  seasonable  attack  has  been 
made  upon  the  pleading  in  the  trial  court.  If  this  is  not  done, 
and  the  defendant — as  was  the  case  here — allows  the  plaintiff 
to  submit  the  case  to  a  trial  without  objection,  and  permits  him 
to  establish  by  his  evidence  the  presence  of  all  the  elements 
of  his  cause  of  action  which  the  complaint  shadows  forth  but 
fails  to  state  as  definitely  as  it  might  have  done,  even  the  trial 
court  should  not  nonsuit  plaintiff  because  of  the  defective  plead- 
ing, but  direct  it  to  be  amended  so  as  to  remove  the  defect. 
As  already  said,  when  the  case  reaches  this  court,  it  will  be 
presumed  that  the  trial  court  has  done  its  duty,  and  the  defect 
will  be  disregarded.  "We  have  referred  to  the  requirements  to 
be  observed  in  formulating  a  complaint  in  an  action  for  wrong 
caused  by  negligence  because  the  case  at  bar  is  one  of  that  kind. 
The  rule  applies  as  well  to  any  other  kind  of  action. 

We  shall  not  quote  the  complaint  in  extenso.  It  is  defective 
in  that  it  does  not  state  what  was  the  relation  of  the  defendant 
to  Strowbridge  and  Holman.  It  does  not  allege  that  they  were 
sawing  wood  for  the  defendant  or  that  they  were  upon  its  prem- 
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ises ;  nor  does  it  allege,  except  by  way  of  conclusion,  that  Louk 
and  his  two  subordinates  were  defendant's  servants,  or  were 
not  servants  of  Strowbridge  and  Holman.  In  the  absence  of 
a  statement  of  facts  disclosing  the  relation  existing  between  the 
defendant  and  Strowbridge  and  Holman,  and  the  capacity  in 
which  Louk  and  his  subordinates  were  acting,  a  liability  on  the 
part  of  the  defendant  is  not  made  apparent,  because  it  does  not 
appear  that  defendant  owed  any  duty  to  plaintiflF.  Under  the 
rule  of  the  cases  cited  supra,  however,  the  question  before  us  is 
not  one  of  pleading,  but  one  arising  upon  the  pleading  and  evi- 
dence; in  other  words,  whether  the  direction  of  nonsuit  was 
proper  is  to  be  determined  upon  the  pleading  as  aided  by  the 
evidence. 

It  appears  from  the  above  summary  of  the  evidence  that 
Strowbridge  and  Holman  had  an  independent  contract  to 
saw  a  quantity  of  wood  for  the  defendant,  and  were  upon  its 
premises  for  that  purpose.  They  were  furnishing  their  own 
employees,  and  needed  no  assistance.  Louk,  with  his  two  sub- 
ordinates, who  inferentially  acted  under  his  direction,  volun- 
teered to  assist  in  the  accomplishment  of  the  work.  It  does  not 
appear  whether  Loul?  had  hold  of  the  log  which  pushed  plain- 
tiff's hand  upon  the  saw,  but,  inasmuch  as  he  had  assumed  to 
perform  Worcester's  duty,  and  this  duty  required  him  to  assist 
in  putting  logs  upon  the  carriage  and  to  pass  them  to  the  saw, 
the  fact  that  the  injury  occurred  while  he  was  engaged  in  doing 
this  warrants  the  inference  that  he  either  alone  or  by  the  aid 
of  his  subordinates,  in  assisting  the  employees  of  Strowbridge 
and  Holman  in  bringing  up  the  log,  negligently  thrust  it  forward 
too  rapidly,  and  thus  caused  the  plaintiff's  injury.  That  the 
employees  of  Strowbridge  and  Holman  were  negligent  and  their 
[6]  negligence  concurred  with  that  of  defendant's  servants 
would  not  exculpate  the  defendant.  {Freeman  v.  Sand  Coulee 
Coal  Co.,  25  Mont.  194,  64  Pac.  347.)  The  evidence  is  there- 
fore suflBcient  to  show  prima  facie  that  the  injury  was  caused 
by  Louk's  negligence,  and  hence  that  he  became  personally 
liable.    Whether  this  wrong  is  imputable  to  the  defendant  de- 
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pends  upon  the  further  inquiry  whether,  by  assuming  the  posi- 
tion he  did,  he  became  the  fellow-servant  of  the  plaintiff  for  the 
time,  and,  if  not,  he  was  acting  within  the  scope  of  his  employ- 
ment by  defendant. 

We  understand  the  accepted  rule  to  be  that  the  fellow-servant 
doctrine  has  no  application  to  a  case  in  which  the  injury 
[7]  complained  of  was  caused  by  the  servant  of  a  stranger  to 
the  common  employment,  even  though  such  servant  was  at  the 
time  engaged  in  the  same  general  operation  as  the  injured  ser- 
vant. In  such  a  case  the  injured  servant  will  not  be  held  to  have 
assumed  the  risks  incident  to  the  negligence  of  the  other,  any 
more  than  he  would  the  risks  incident  to  the  negligence  of  a 
stranger;  and  if  the  other  at  the  time  of  the  injury  is  acting 
within  the  general  scope  of  his  duty  to  his  master,  his  master 
is  liable  under  the  rule  of  the  maxim  respondeat  superior.  On 
this  subject  Mr.  Labatt  says:  ''In  cases  where  a  third  person 
is  sued  for  injuries  caused  by  the  negligence  of  his  servants, 
it  is  considered  that  the  fact  of  their  having  been  at  the  time 
of  the  accident  engaged  in  the  same  general  operation  as  the 
injured  servant  is  not  a  suf&cient  ground  for  putting  him  upon 
a  footing  different  from  that  upon  which  any  other  stranger 
would  stand  in  an  action  against  the  same  defendant  for  in- 
juries caused  by  the  negligence  of  his  servants.  That  is  to  say, 
as  the  mere  general  knowledge  that  the  servants  of  a  person 
with  whom  a  stranger  is  brought  into  contact  in  the  transaction 
of  every-day  life  may  act  negligently  has  never  been  considered 
to  involve  the  corollary  that  he  accepted  the  risks  of  the  situa- 
tion, 80  the  rule  is  now  well  settled,  both  in  this  country  and  in 
England,  that,  'unless  the  person  sought  to  be  rendered  liable 
for  the  negligence  of  his  servant  can  show  that  the  person  so 
seeking  to  make  him  liable  was  himself  in  his  service,  the  defense 
of  common  employment  is  not  open  to  him.*  In  brief,  the  doc- 
trine of  common  employment  'applies  only  where  the  action  is 
brought  for  an  injury  to  a  servant  or  agent  against  the  prin- 
cipal by  whom  such  servant  was  himself  employed.'  The  ra- 
tionale of  this  rule  is  that  a  defense  which    •    •    •    is  based 
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upon  the  hypothesis  that,  as  accessory  to  the  contract  of  hiring, 
there  is  implied  on  the  servant's  part  an  agreement  to  assume 
the  risk  of  being  injured  by  the  negligence  of  his  coemployees, 
cannot  properly  be  invoked  where  he  is  suing  a  person  with 
whom  he  has  no  ccmtractual  relations.''  (4  Labatt  on  Master 
and  Servant,  sec.  1414.) 

That  Louk  and  his  subordinates  were  not  the  servants  of 
[8,9]     Strowbridge  and  Holman  is  apparent.    Louk's  declared 
purpose  at  the  time  he  displaced  Worcester  indicates  this;  for 
he  took  the  place  not  merely  to  assist  the  work,  but  to  see  that 
it  was  done  to  meet  his  approval,  thus  indicating  that  he  was 
not  submitting  himself  to  the  control  of  Holman,  and  that  he 
was  assuming,  for  this  purpose,  to  control  the  conduct  of  the 
work.    Under  the  rule  recognized  by  the  authorities  generally, 
he  did  not  become  the  plaintiff's  fellow-servant;  nor  did  his  sub- 
ordinates become  such,  for  they  were  acting  under  his  direction. 
**The  real  test  by  which  to  determine  whether  a  person  is  acting 
as  the  servant  of  another  is  to  ascertain  whether  at  the  time 
the  injury  was  inflicted  he  was  subject  to  such  person's  orders 
and  control  and  was  liable  to  be  discharged  by  him  for  dis- 
obedience of  orders  or  misconduct."     (Wood,  Law  of  Master 
find  Servant,  sec.  317;  see,  also,  4  Thompson's  Com.  on  the  Law 
of   Negligence,   49%;  1    Shearman  &   Redfield  on   Negligence 
(5th  ed.),  sec.  225 ;  United  States  Board  <&  Paper  Co.  v.  Landers 
(Ind.  App.) ,  92  N.  E.  203 ;  V^iion  Pac.  By.  Co.  v  BiUeter,  28  Neb. 
422,  44  N.  W.  483).    "The  rule  quoted  by  the  greatest  number 
of  adjudged  cases  is  that  all  who  serve  a  common  master,  work 
under  the  same  control,  derive  authority  and  compensation  from 
the  same  common  source,  and  are  engaged  in  the  same  general 
business,  though  it  may  be  in  different  grades  or  departments 
of  it,  are  fellow-servants,  who,  under  the  rule  under  considera- 
tion, are  deemed  to  take  the  risk  of  each  other's  negligence.     It 
is  said  that  subjection  to  control  and  direction  by  the   same 
general  master  in  the  same  common  object,  and  not  the  fact  that 
employees  are  paid  by  the  same  general  master,  is  the  test  of 
fellow  service."     (4  Thompson's  Com.  on  the  Law  of  Negligence, 
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sec.  4917.)  Under  this  test,  Louk  and  his  subordinates  were  act- 
ing upon  his  initiative,  or  else  for  the  benefit  of  the  defendant 
under  their  employment  by  it. 

The  servant  of  one  master  may  temporarily  enter  the  service 
[10]  of  another  and  for  the  time  become  the  servant  of  the 
other;  as  when  the  servant  is  lent  by  his  master  to  the  other 
for  the  particular  employment  and  becomes  subject  to  the  con- 
trol of  the  other.  For  anything  done  in  that  employment  he 
becomes,  for  the  time  being,  the  servant  of  the  person  to  whom 
he  is  lent,  provided  he  has  consented  to  be  lent.  {Johnson  v. 
Lindsay,  [1891]  App.  Cas.  371,  L.  J.  Q.  B.  (n.  s.)  90;  RourU 
v.  White  Moss  Colliery  Co.,  2  C.  P.  D.  (L.  R.)  205;  Delaware 
etc.  By.  Co.  v.  Hardy,  59  N.  J.  L.  35,  34  Atl.  9S6;  Delory  v. 
Blodgett,  185  Mass.  126,  102  Am.  St.  Rep.  328,  64  L.  R.  A.  114, 
69  N.  E.  1078.)  The  evidence  in  this  case  does  not  suggest  that 
Louk  and  his  subordinates  were  lent  to  Strowbridge  and  Holman 
by  the  defendant.  So  far  as  the  evidence  justifies  any  inter- 
ference, it  implies  that  for  the  time  Louk  was  the  alter  ego  of 
the  defendant.  Louk  was  therefore  a  stranger  to  the  plaintiff. 
So,  also,  were  his  subordinates;  and,  since  it  appears  that  they 
were  engaged  with  Louk  in  assisting  in  the  bringing  up  and  plac- 
ing the  logs  in  position  to  be  sawed,  they  presumably  contributed 
to  hifl  injury.  But  it  would  not  affect  the  result  if  blame  could 
not  attach  to  them,  but  to  Louk  exclusively.  All,  however,  were 
prima  facie  strangers  to  the  plaintiff,  and  if  it  should  be  made 
to  appear  that  any  one  of  the  three  only  caused  hia  injury,  this 
would  be  sufficient  to  fix  liability  upon  him. 

It  remains,  then,  to  inquire  whether  they  were  acting  within 
the  scope  of  their  employment.  In  determining  this  question  the 
inquiry  is  not.  Was  the  servant  at  the  particular  time  acting 
in  obedience  to  the  direction  of  the  master?  but,  Was  he  acting 
[11,12]  in  furtherance  of  his  master's  business?  A  servant 
may  abandon  his  master's  employment  for  the  time  to  accomplish 
some  purpose  of  his  own.  If  in  accomplishing  this  purpose  he 
does  an  injury  to  another,  his  master  is  not  liable;  but  a  mere 
deviation  from  the  master's  directions  with  reference  to  the 
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business  in  which  he  is  employed  is  not  an  abandonment  of  his 
employment  and  so  long  as  he  is  doing  some  act  in  furtherance 
thereof,  he  will  be  regarded  as  acting  within  its  scope,  and  the 
master  will  not  be  excused  on  the  ground  that  he  did  not  au- 
thorize the  particular  act,  or  that  he  had  no  knowledge  of  it, 
or  that  in  doing  it  the  servant  exceeded  his  authority,  or,  again, 
that  he  did  it  at  a  place  to  which  his  duty  did  not  call  him. 
{Barmore  v.  Yicksbxvrg  etc.  By,  Co,,  85  Miss.  426,  3  Ann.  Cas. 
594,  70  L.  R.  A.  627,  38  South.  210 ;  Geraty  v.  Nat,  Ice  Co,,  16 
App.  Div.  174,  44  N.  Y.  Supp.  659 ;  Higgins  v.  Watervliet  T,  & 
R,  Co,,  46  N.  Y.  23,  7  Am.  Rep.  293 ;  Bounds  v.  Delaware,  L,  *  W. 
B,  Co,,  64  N.  Y.  129,  21  Am.  Rep.  597 ;  EvansvUle  &  T,  H,  B.  Co. 
V.  McKee,  99  Ind.  519,  50  Am.  Rep.  102.)  "The  rationale  of 
the  master's  liability  for  tortious  acts  which  'come  within  the 
scope  of  the  servant's  general  duty,  although  in  doing  the  par- 
ticular act  complained  of  he  may  have  exceeded  his  authority,' 
is  that,  in  most  cases  where  a  duty  is  to  be  performed  or  an  act 
done  by  a  servant,  some  discretion  must  be  vested  in  him  to 
whom  the  doing  of  it  is  committed;  and,  where  this  is  so,  the 
master  cannot  enjoy  the  benefit  of  his  servant's  acts  which  in- 
volve this  discretion  without  being  responsible  for  their  result. 
The  rule  is  held  especially  applicable  *  where  the  master  is  absent, 
and  the  duty  to  be  performed  vicariously  is  general  in  character, 
as  in  the  case  of  conductors  of  public  vehicles,  railway  servants 
and  the  like.'  "  (6  Labatt  on  Master  and  Servant,  6868.) 
Louk  was  in  charge  of  the  ranch.  He  had  let  the  contract  for 
the  work,  and  it  seems  clear  that  it  was  his  duty  to  see  that  it 
was  properly  done  without  loss  of  time. 

As  the  solution  of  the  question  turns  in  each  case  upon  the 
proper  inference  to  be  drawn  from  the  facts,  if  they  present 
no  conflict  and  furnish  the  basis  for  but  a  single  inference,  and 
[13]  that  favorable  to  the  master,  his  freedom  from  liability  is 
to  be  determined  by  the  court  as  a  question  of  law.  If  there  is  a 
conflict  in  the  evidence,  or  more  than  one  inference  may  be  drawn 
from  it,  the  liability  of  the  master  is  an  issue  to  be  determined 
by  the  jury.     (6  Labatt  on  Master  and  Servant,  sec.  2275.) 
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We  are  of  the  opinion  that  the  evidence  here  justifies  a  prima 
facie  conclusion  that  Louk  and  his  subordinates  were  within  the 
line  of  their  employment  as  servants  of  defendant,  and  thus 
a  case  was  made  for  the  jury. 

The  judgment  is  reversed  and  the  cause  remanded  for  trial 
on  the  merits. 

Reversed  and  remanded. 

Mb.  Justice  Sanneb  concurs. 

Mr.  Justice  Hollowat  :  I  concur  in  the  result  reached  above. 
As  I  understand  the  general  rule  announced  in  Moss  v.  OoodJiart 
and  Lackman  v.  Simpson,  to  which  reference  is  made,  it  is  that, 
when  a  cause  has  been  tried,  and  evidence  has  been  admitted 
without  objection  which  tends  to  prove  a  material  fact  which 
should  have  been  pleaded,  but  was  not,  the  deficient  pleading 
will  be  deemed  to  have  been  amended  to  conform  to  such  proof. 


MOREHOUSE    et  al.,  [Appellants,  v.   BYNUM  et  al., 

Respondents. 

(No.  3,562.) 
(Submitted  September  18,  1915.    Decided  October  13, 1915.) 

[152  Pac.  477.] 

Default  Judgments  —  Vacation  —  Proposed  Answer  —  Presump- 
tions— Bill  of  Exceptions — Policy  of  Law — Trial  on  Merits — 
Date — Immaterial  Error. 

Default  Judgments — "Vacation — Evidence — Sufficiency. 

1.  An  order  setting  aside  a  default  judgment  will  be  allowed  to 
stand  in  the  absence  of  a  showing  that  the  evidence  presented  was 
insufficient  to  warrant  the  relief. 

Same — Vacation — Limitation  of  Time — Inapplicability. 

2.  The  provision  of  section  6589,  Revised  Codes,  that  a  motion  to 
vaeate  a  default  judgment  must  be  presented  within  six  months  ''after 
inch  judgment  was  taken,"  applies  only  to  the  case  of  one  who  seeks 
relief  from  the  consequences  of  his  own,  not  someone  else's,  mistake, 
inadvertence,   surprise   or   excusable  neglect. 

[As  to  vacation  of  judgment  on  account  of  negligence  or  mistake 
of  attorney,  see  note  in  96  Am.  St.  Bep.  108.] 
61  Mont. — 19 
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Appeal  and  Error — Technicalities. 

3.  Distinctions  of  useless  nicety  in  the  use  of  words  are  not  Tiewed 
with  favor  by  the  supreme  court  on  appeal. 

Default  Judgments — Proposed  Answer — Bill  of  Exceptions— Presumptions. 

4.  Where  the  hill  of  exceptions  on  appeal  from  an  order  vacating 
a  default  judgment  recited  that  defendant's  proposed  answer  was  sub- 
mitted to  the  court  at  the  time  the  motion  was  heard,  it  will  be  pre- 
sumed on  appeal,  in  its  absence  from  the  bill,  that  the  answer  was 
sufficient  to  present  a  defense  upon  the  merits,  and  that  defendant 
would  be  injuriously  affected  by  the  judgment  if  permitted  to  stand. 

Same — ^Vacation — When  Motion  to  be  Granted. 

5.  A  motion  to  set  aside  a  default  judgment,  if  made  promptly 
and  supported  by  a  showing  which  convinces  the  court  of  its  merits, 
or  which  leaves  the  court  in  doubt,  or  upon  which  reasonable  minds 
might  differ,  should  be  granted. 

[As  to  necessity  that  defendant  in  equitable  action  to  set  aside  a 
judgment  should  have  a  meritorious  defense,  see  note  in  Ann.  Oas. 
1913B,   124.] 

Same — Policy  of  Law — Trial  on  Merits. 

6.  It  is  the  policy  of  the  law  that  every  action  or  proceeding  be  heard 
upon  its  merits. 

Same — Godefendants — Error  in  Order. 

7.  Where  one  of  two  defendants  against  whom  a  default  judgment 
had  been  entered  did  not  ask  for  relief  by  way  of  setting  it  aside,  his 
inclusion  in  an  order  vacating  the  judgment  was  error. 

Same — Mistake — Date — Immaterial   Error. 

8.  A  mistake  as  to  the  date  on  which  a  default  judgment  was  ren- 
dered, made  in  an  order  granting  a  motion  to  vacate  it,  is  not  of 
sufficient  importance  to  render  it  of  no  effect. 

[As  to  mere  forget  fulness  as  ground  for  setting  aside  default,  see 
note  in  43  L.  B.  A.  (n.  s.)  930.] 

Appeal  from  District  Court,  Teton  Cotmty;  JT.  JT.  Swing, 
Judge, 

Action  by  Annie  C.  Morehouse  and  otters  against  Edward  T. 
Bynum  and  others.  From  an  order  vacating  a  default  against 
defendants  Lewis  D.  Matheson  and  Lee  Bayliss,  plaintiffs  appeal. 
Modified  and  afSrmed. 

Mr.  James  Sulgrove  and  Mr,  John  W,  Stanton,  for  Appel- 
lants, submitted  a  brief ;  Mr,  Stanton  argued  the  cause  orally. 

Mr,  Fletcher  Maddox  and  Mr,  James  Donovan,  for  Respond- 
ents, of  the  bar  of  Los  Angeles,  Gal.,  submitted  a  brief;  Mr.  Mad- 
dox argued  the  cause  orally. 
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MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  a  suit  to  quiet  title,  pending  in  Teton  county,  service  of 
snmmons  was  made  upon  some  of  the  defendants,  but  not  upon 
Lewis  D.  Matheson,  who  resided  in  California.  Charles  Q. 
Bynum  employed  Bair  &  Verge,  attorneys  at  Chouteau,  and 
through  some  misunderstanding  these  attorneys  were  led  to  be- 
lieve that  they  were  retained  to  enter  a  general  appearance  for 
all  the  defendants.  After  demurrer  had  been  overruled,  an 
answer  was  prepared  and  filed  on  behalf  of  the  defendants,  ex- 
cept Matheson  and  Lee  Bayliss,  and  on  September  3,  1913,  the 
default  of  these  two  was  entered.  In  January  following  proof 
was  submitted  and  a  decree  entered  agreeable  to  the  prayer  of 
the  complaint.  In  May,  1914,  Matheson  moved  the  court  to 
vacate  the  decree  and  set  aside  the  default  as  against  him,  and 
in  the  notice  specified,  among  other  grounds,  that  he  had  not 
been  served  with  summons,  had  not  appeared,  or  authorized  or 
ratified  any  appearance  on  his  behalf.  The  motion  was  noticed 
for  hearing  upon  the  affidavits  of  Matheson,  Charles  G.  Bynum 
and  John  G.  Bair,  the  proposed  answer  of  Matheson,  and  the 
files  in  the  case.  After  a  hearing  the  court  granted  the  motion 
in  an  order  as  follows:  ''It  appearing  to  the  satisfaction  of  the 
court  that  the  defendants  Lewis  D.  Matheson  and  Lee  Bayliss 
have  never  been  served  with  process  in  said  action,  and  they 
have  never  authorized  any  attorney  to  appear  for  them,  or 
either  of  them,  and  neither  of  them  has  appeared  himself :  It  is 
hereby  ordered  that  the  decree  heretofore  entered  herein  on  the 
19th  day  of  May,  1914,  against  the  defendants  Lewis  D.  Mathe- 
son and  Lee  Bayliss,  be  and  the  same  is  hereby  vacated  and  set 
aside,  and  the  default  of  said  defendants  Lewis  D.  Matheson 
and  Lee  Bayliss  be  and  the  same  is  hereby  vacated,  and  the  said 
defendant  Lewis  D.  Matheson  is  hereby  given  leave  to  file  his 
proposed  answer,  which  was  submitted  to  the  court  at  the  time 
said  motion  was  heard."    From  that  order  plaintiffs  appealed. 

Wc  shall  not  attempt  to  account  for  the  numerous  contradic- 
[1]     tions  which  appear  in  the  record.    It  was  incumbent  upon 
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the  <50urt  below  to  pass  upon  and  determine  the  credibility  of 
the  witnesses  whose  affidavits  were  used  upon  the  hearing,  and 
its  conclusion  thereon  will  be  accepted  by  this  court  in  the  ab- 
sence of  a  showiDg  that  the  evidence  was  insufficient  to  warrant 
the  conclusion.  (Smiling  v.  Cottonwood  Land  Co.,  44  Mont. 
339,  119  Pac.  1102.)  The  affidavits  offered  in  support  of  the 
motion  were  competent  under  express  statutory  authority. 
(Bfev.  Codes,  sees.  7987,  7992.) 

The  period  of  six  months  mentioned  in  section  6589  within 
[2]  which  motion  to  vacate  must  be  presented,  applies  in 
terms  only  to  the  case  of  one  who  seeks  relief  from  the  conse- 
quence of  his  mistake,  inadvertence,  surprise  or  excusable  neglect 
It  cannot  apply  to  one  who  has  never  been  served  with  summons, 
and  who  has  not  appeared,  but  whose  default  has  been  entered 
through  the  inadvertence  of  someone  else.  It  is  unnecessary 
to  decide  whether,  under  the  concluding  sentence  in  section  6589, 
Matheson  was  entitled  to  move  at  any  time  within  a  year  from 
the  rendition  of  the  judgment  against  him.  For  the  purposes 
of  this  appeal  it  is  sufficient  to  hold  that  the  trial  court  was  fully 
justified  in  finding  that  he  had  not  delayed  his  application  un- 
necessarily after  he  became  aware  that  the  decree  had  been  ren- 
dered against  him. 

It  is  insisted  that  the  affidavit  of  Matheson  does  not  sufficiently 
negative  the  idea  that  he  had  authorized  an  attorney  to  appear 
for  him.  This  court  does  not  view  with  favor  distinctions  of 
[3]  useless  nicety.  In  his  affidavit  Matheson  declares:  That 
**he  did  not  employ  Bair  &  Verge,  or  any  other  attorneys,  to 
appear  for  him  in  said  action ;  that  he  did  not  authorize  anyone 
to  employ  counsel  for  him  or  to  authorize  anyone  to  appear  in 
his  behalf  in  said  suit ;  •  •  •  that  he  employed  James  Dono- 
van as  his  attorney  to  appear  for  him  in  said  cause  on  or  about 
January  22,  1914;  and  that  said  Donovan  is  the  only  attorney 
that  has  ever  been  employed  by  this  affiant  to  look  after  the 
interests  of  the  affiant  in  said  action.'*  We  think  this  a  sufficient 
showing  that  the  appearance  made  for  this  defendant  was  unau- 
thorized. 
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It  is  insisted,  also,  that  the  court  erred  in  setting  aside  the 
[4]  default,  in  the  absence  of  a  proposed  answer  or  an  affidavit 
of  merits.  The  argument  could  be  fortified  by  numerous  deci- 
sions of  this  court,  if  the  premise  upon  which  it  is  founded  were 
true.  The  order  setting  aside  the  default  is  a  part  of  the  bill 
of  exceptions,  and  in  it  the  court  recites  that  defendant  Mathe- 
fion's  proposed  answer  was  submitted  to  the  court  at  the  time 
the  motion  was  heard.  We  entertain  no  doubt  that  the  learned 
judge  of  the  trial  court  spoke  accurately  in  this  recital,  and  if 
the  proposed  answer  was  insufficient  to  present  a  defense  upon 
the  merits,  it  was  incumbent  upon  the  appellants  to  incorporate 
it  in  the  bill  of  exceptions  and  present  it  to  this  court  for  review. 
In  its  absence  we  indulge  the  most  liberal  presumptions  in  favor 
of  the  trial  court's  action.  We  will  assume  that  the  answer, 
if  before  us,  would  disclose  a  defense  upon  the  merits,  and  that 
defendant  Matheson  would  be  injuriously  affected  by  the  decree 
if  permitted  to  stand.  It  is  the  policy  of  the  law  that  every 
[6,6]  action  or  proceeding  be  heard  upon  its  merits,  and 
therefore  this  court  has  uniformly  adhered  to  the  rule  that  if 
the  motion  to  set  aside  the  default  is  made  promptly  and  is  sup- 
ported by  a  showing  which  convinces  the  court  of  its  merits, 
or  which  leaves  the  court  in  doubt,  or  upon  which  reasonable 
minds  might  differ,  the  court  should  grant  the  motion.  {Nash 
V.  Treat,  45  Mont.  250,  Ann.  Cas.  1913E,  451,  122  Pac.  745; 
Canning  v.  Fried,  48  Mont.  560,  139  Pac.  448.) 

The  trial  court  was  in  error,  however,  in  setting  aside  the 
[7]  default  and  vacating  the  decree  as  against  the  defendant 
Lee  Bayliss.  Bayliss  did  not  ask  for  the  relief  granted,  or  for 
any  relief.  So  far  as  the  record  discloses,  he  is  satisfied  with 
the  decree  against  him.  There  is  not  any  showing  in  the  record 
that  he  did  not  authorize  his  appearance  to  be  entered,  and  in 
the  absence  of  such  a  showing  the  court  should  not  have  included 
a  reference  to  him  in  the  order. 

The  court  refers  to  the  decree  as  entered  May  19,  1914.  The 
[8]  decree  against  Matheson  and  Bayliss  was  rendered  January 
6,  1914,  and  filed  January  8,  1914.    The  notice  of  motion  cor- 
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rectly  describes  it,  and  the  hearing  ^as  directed  to  that  decree, 
and  to  none  other.  The  mistake  in  the  order,  if  mistake  it  was, 
ought  not  to  deprive  this  defendant  of  the  benefit  to  which 
he  is  entitled.  The  order  would  have  been  sufScient  without 
attempting  to  give  the  date  of  the  decree.  Indeed,  it  is  possible 
that  a  decree  filed  with  the  clerk  on  January  8  was  not  entered 
until  May  19.  The  entry  of  a  judgment  is  its  recordation  in 
the  judgment-book  mentioned  in  section  6804,  Revised  Codes. 

The  cause  is  remanded  to  the  district  court,  with  direction 
to  reform  the  order  by  excluding  therefrom  all  reference  to  de- 
fendant Lee  Bayliss,  and,  as  thus  modified,  it  will  stand  affirmed. 
The  appellants  will  pay  the  costs  of  the  appeal. 

Modified  and  affirmed. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Sanneb  concur. 


STATE  ex  eel.  CARROLL,  Relator,  v.  DISTRICT  COURT 

et  al.,  Respondents. 

(No.  3,689.) 
(Sabmitted  September  20,  1915.     Decided  October  13,  1915.) 

[151  Pac.  1051.] 

Writs — Supervisory  Control — Moot  Questions — Dismissal. 

1.  Where,  after  the  submission  of  an  application  for  a  writ  of 
supervisory  control  by  relator  in  his  capacity  as  the  guardian  of  an 
incompetent,  he  ceased  to  be  such  guardian,  another  being  appointed 
in  his  place,  the  question  presented  by  the  application  thus  becoming 
a  moot  one,  dismissal  will  follow. 

Original  application  by  the  State  on  the  relation  of  Jos.  J. 
Carroll,  for  writ  of  supervisory  control  to  set  aside  an  order  of 
District  Court  of  the  First  Judicial  District,  J.  M.  Clements, 
Judge  presiding,  made  on  June  16, 1915.    Proceeding  dismissed. 

Messrs.  Oalen  &  Mettler  and  Mr.  E.  D.  Phelan,  for  Relator. 

Mr.  W.  D.  Rankin,  for  Respondents. 
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MR.  JUSTICE  HOLLO  WAY  deUvered  the  opinion  of  the 
court. 

Since  the  application  was  made  to  this  court,  Joseph  J.  Car- 
roll has  ceased  to  be  the  guardian  of  the  person  and  estate  of 
Mary  Murphy,  incompetent.  Another  guardian  has  been  ap- 
pointed and  has  qualified.  The  order  of  which  complaint  is 
made  has  become  fuTictus  and  the  only  question  now  involved  is 
a  moot  one.    For  these  reasons  the  proceeding  is  dismissed. 

Dismissed. 

Mb.  Chiep  Justice  Brantlt  and  Mb.  Justice  Sanneb  concur. 


PEEK,  Respondent,  v.  NORTHERN  PACIFIC  RY.  CO.  et  al.. 

Appellants. 

(No.  3,417.) 
(Submitted  September  23,  1915.    Decided  October  18,  1915.) 

[152  Pac.  421.] 

Railroads  —  Employees^  Beneficial  Associations  —  Conspiracy  — 
Physicians  and  Surgeons  —  Injury  to  Business  —  Failure  of 
Proof. 

Eailroada — ^Beneficial  Associations — Conspiracy — ^Physicians  and  Surgeons-^ 
Injury  to  Business. 

1.  A  railway  employees'  beneficial  association,  organized  to  furnish 
medical  and  surgical  aid  to  its  members,  retained  physicians  at  various 
points  on  the  line,  and  its  rules  required  members  needing  medical 
or  surgical  aid  at  the  association's  expense  to  call  the  nearest  au- 
thorized physician,  except  that  in  emergencies  other  services  for  first 
attention  might  be  procured.  Its  president  wrote  the  general  superin- 
tendent of  the  railway,  calling  attention  to  the  expense  caused  by  the 
disposition  of  certain  employees  to  call  on  plaintiff,  who  was  not  one 
of  the  association's  physicians,  and  such  superintendent  wrote  to 
division  superintendents  stating  the  president's  grievance,  to  the 
end  that  the  practice  mentioned  might  not  be  resorted  to  except  in 
emergency  cases.  One  of  the  division  superintendents  issued  a  cir- 
cular quoting  the  association's  rules  and  expressing  the  hope  that  it 
would  not  be  necessary  to  again  call  attention  to  the  embarrassment 
to  the  railway  company  and  the  association  through  failure  to  comply 
with  the  instructions.  He  also  verbally  told  a  yardmaster  that  it  was 
his  desire  to  have  the  company  physician  called  in  all  cases  in  prefer- 
ence to  plaintiff  or  any  other  doctor.     By  the  yardmaster's  direction 
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a  notice  twls  posted  in  effect  directing  all  yard  employees  not  to  call 
plaintiff  under  any  circumstances,  but,  if  the  authorized  doctor  could 
not  be  located,  to  have  the  injured  party  sent  to  the  hospital.  Held, 
that  the  yardmaster  and  the  railway  company  were  liable  for  the 
injury  caused  plaintiff  by  the  publication  of  the  notice  not  to  em- 
ploy him  under  any  circumstances;  the  former  because  his  act  was 
wrongful  and  in  exccBs  of  his  orders,  the  latter  under  the  maxim  of 
respondeat  superior. 

Same — Directing  Employees  not  to  Employ  Physician — ^Damages — Failure 
of  Proof. 

2.  Plaintiff  physician  having  based  his  injury  upon  the  loss  of  such 
emergency  practice  chargeable  to  the  beneficial  association  as  would 
have  come  to  him  but  for  the  notice  complained  of  supra,  there  was 
a  failure  of  proof  where  his  evidence  failed  to  disclose  what  portion 
of  the  loss  occasioned  came  within  the  class  of  emergency  cases  for 
which  liability  was  claimed,  and  he  was  therefore  entitled  to  nominal 
damages  only. 

Appeal  from  District  Court,  Lewis  and  Clark  Count}/;  J. 
Miller  Smith,  Judge. 

Action  by  William  A.  Peek  against  the  Northern  Pacific  Rail- 
way Company,  M.  M.  Fowler,  Fred  Kennedy  and  others.  From 
a  judgment  for  plaintiff,  the  defendants  named  appeal.  Re- 
manded, with  directions. 

Messrs.  Ounn,  Kasch  &  Hall,  for  Appellants ,  submitted  a  brief, 
as  well  as  one  in  reply  to  that  of  Respondent;  Mr.  Carl  Easch 
argued  the  cause  orally. 

The  plaintiff  failed  to  make  a  case  entitling  him  to  any  re- 
covery. (See  Banks  v.  Eastern  By,  &  Lumber  Co.,  46  Wash. 
610,  11  L.  R.  A.  (n.  s.)  485,  90  Pac.  1048;  Union  Labor  Hospital 
Assn.  V.  Vajice  Bedwood  Lumber  Co.,  158  Cal.  551,  33  L.  R.  A. 
(n.  8.)  1034, 112  Pac.  886 ;  Orrv.  Home  Mut.  Ins.  Co.,  12  La.  Ann. 
255,  68  Am.  Dec.  770;  Bobison  v.  Texas  Pine  Land  Assn.  (Tex. 
Civ.  App.),  40  S.  W.  843 ;  Guethler  v.  AWnan,  26  Ind.  App.  587, 
84  Am.  St.  Rep.  313,  60  N.  B.  355;  Master  Builders'  Assn.  v. 
Dom/iscio,  16  Colo.  App.  25,  63  Pac.  782 ;  Brewster  v.  Miller,  101 
Ky.  368,  38  L.  R.  A.  505,  41  S.  W.  301;  Baker  v.  Metropolitan 
Life  Ins.  Co.,  23  Ky.  Law  Rep.  1174,  55  L.  R.  A.  271,  64  S.  V7. 
913 ;  Boyson  v.  Thorn,  98  Cal.  578,  21  L.  R.  A.  233,  33  Pac.  492 ; 
Payne  v.  Western  etc.  B.  Co.,  13  Lea  (Tenn.),  507,  49  Am.  Rop. 
666;  Hey  wood  v.  Tillson,  75  Me.  225,  46  Am.  Rep.  373;  BoUn 
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Mfg,  Co.  V.  nollis,  54  Minn.  223,  40  Am.  St.  Rep.  319,  21  L.  R.  A. 
337,  55  N.  W.  1119;  Macauley  v.  Tiemey,  19  R.  I.  255,  61  Am. 
St.  Rep.  770,  37  L.  R.  A.  455,  33  All.  1;  Lindsa^y  &  Co,,  Lid,,  v. 
Montana  Federation  of  Labor,  37  Mont.  264,  127  Am.  St.  Rep. 
722, 18  L.  R.  A.  (n.  s.)  707,  96  Pac.  127;  Parkinson  Co.  v.  Build- 
ing  Trades  Cou7icil,  154  Cal.  581,  16  Ann.  Cas.  1165,  21  L.  R.  A, 
(n.  8.)  550,  98  Pac.  1027.) 

Mr.  Wellington  D.  Rankin,  for  Respond^it,  submitted  a  brief; 
Iff.  Beverly  S.  Dudley,  o£  Counsel,  argued  the  case  orally. 

The  complainant  states  a  good  cause  of  action.  (Graham  v. 
St.  Charles  St  Ry.  Co.,  47  La.  Ann.  214,  49  Am.  St.  Rep.  366, 
27  L.  R.  A.  416,  16  South.  806 ;  Delx  v.  Winfree,  80  Tex.  400, 
26  Am.  St.  Rep.  755, 16  S.  W.  Ill ;  Ertz  v.  Produce  Exchange  of 
Minneapolis,  79  Minn.  140,  79  Am.  St.  Rep.  433,  48  L.  R.  A.  90, 
81  N.  W.  737 ;  International  <&  O.  N.  Ry.  Co.  v.  Greenwood,  2 
Tex.  Civ.  App.  76,.  21  S.  W.  559 ;  Olive  v.  Van  Patten,  7  Tex. 
Civ.  App.  630,  25  S.  W.  428;  8  Cyc.  654;  Quinn  v.  Leatham,  70 
L.  J.  P.  C.  (n.  s.)  76;  Old  Dominion  8.  8.  Co.  v.  McKenna,  30 
Fed.  48.) 

The  general  rule  of  law  is,  that  wherever  one  injures  a  man's 
business,  profession  or  occupation,  he  is  liable  for  the  damages 
he  inflicts,  and  the  exception  to  this  rule  is  that,  where  the  in- 
jury is  caused  by  competition  in  trade  or  the  lawful  exercise  of 
a  right,  then  the  injury  is  justifiable.  But  where  such  injury 
is  inflicted,  the  presumption  always  is  that  the  rule  and  not  the 
exception  applies,  and  the  inflictor  of  the  damage  must  show 
that  he  falls  within  the  exception.  (Keehle  v.  Heckeringill,  11 
East,  574, 103  Eng.  Reprint,  1127 ;  Carrington  v.  Taylor,  11  Bast, 
571,  103  Eng.  Reprint,  1126 ;  Mogul  8.  8.  Co.  v.  McGregor,  L.  R. 
21  Q.  B.  Div.  544.)  As  establishing  the  law  that  an  act  done 
for  the  purpose  of  damaging  the  business  of  another  creates  a 
liability,  unless  justified,  and  that  maliciousness  may  make  an 
act  otherwise  lawful  to  be  unlawful,  see,  also,  Barr  v.  Essex 
Traders'  Council,  53  N.  J.  Eq.  101,  30  Atl.  881 ;  Hopkins  v.  Oxley 
Stove  Co.,  83  Fed.  912,  28  C.  C.  A.  99 ;  Ertz  y.  Produce  Exchange, 
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79  Minn.  140,  79  Am.  St.  Rep.  433,  48  L.  R.  A.  90,  81  N.  W. 
737;  Plant  v.  Wood,  176  Mass.  492,  79  Am.  St.  Rep.  330,  51 
L.  R.  A.  339,  57  N.  E.  1011;  Doremus  v.  Hennessy,  176  HI.  608, 
68  Am.  St.  Rep.  203,  43  L.  R.  A.  797,  52  N.  E.  924,  54  N.  B.  524; 
Mason  v.  Mansfield,  4  Cranch  C.  C.  580,  Fed.  Cas.  No.  9243 ; 
Temperton  v.  Russell,  1  Q.  B.  (1893)  715;  Chiatovitch  v.  Han- 
chett,  88  Fed.  873 ;  Boutwell  v.  Marr,  71  Vt.  1,  76  Am.  St.  Rep. 
746,  43  L.  R.  A.  803,  42  Atl.  607. 

The  trend  of  modem  decision  is  away  from  the  principles  laid 
down  in  the  older  cases  of  Payne  v.  Western  &  A,  B.  Co.  and 
Hey  wood  v.  TUlson,  cited  by  appellants.  (See  Dtmshee  v. 
Standard  OH  Co.,  152  Iowa,  618,  36  L.  R.  A.  (n.  s.)  263,  132 
N.  W.  371.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  amended  complaint  in  this  action  alleges:  That  the  de- 
fendants Northern  Pacific  Railway  Company,  a  corporation, 
C.  L.  Nichols,  its  general  superintendent,  M.  M.  Fowler,  its  divi- 
sion superintendent,  F.  E.  Kennedy,  its  yardmaster  at  Helena, 
and  J.  M.  Welsh,  its  assistant  yardmaster,  conspiring  to  injure 
plaintiff  in  his  profession  as  a  physician,  did  publish  and  bring 
to  the  notice  of  the  employees  of  said  company  the  following : 

**  Helena,  Mont.,  Mar.  3,  1911, 
**A11  Yard  Employees: 

**In  case  of  accident  to  an  employee  where  medical  attention 
is  needed  at  once,  do  not  in  any  case  call  Dr.  Peek.  If  company 
doctor  cannot  be  located,  order  ambulance  and  have  party  sent 
to  hospital. 

*'  [Signed]     F.  E.  Kennedy, 
** General  Yardmaster." 

That  said  notice  was  maliciously  intended  to  and  did  injure 
the  plaintiff  in  his  business.  That  by  it  many  of  the  employees 
of  the  defendant  company  who  would  otherwise  have  dealt  with 
the  plaintiff  were  prevented  from  doing  so,  in  consequence  of 
which  he  lost  business  to  his  damage. 
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Issue  being  joined,  the  cause  was  tried  to  a  jury,  evidence 
on  the  part  of  plaintiff  only  being  received.  According  to  the 
[1]  evidence,  the  Northern  Pacific  Beneficial  Association  is  an 
organization  of  employees  of  the  defendant  railway  company 
for  the  purpose  of  furnishing  medical  and  surgical  aid  to  its 
members,  under  certain  rules  and  regulations.  To  this  end  it 
operates  hospitals  and  retains  physicians  or  surgeons  at  various 
points  along  the  line  of  the  Northern  Pacific  Railway,  two  of 
duch,  viz,,  Drs.  Treacy  and  Cooney,  being  located  at  Helena. 
The  rules  and  regulations  of  the  association  provide  that,  when 
its  members  require  medical  or  surgical  aid  at  the  expense  of  the 
association,  the  nearest  authorized  physician  or  surgeon  must 
always  be  called,  save  that  in  sudden  emergencies  arising  from 
accident  in  the  discharge  of  duty,  other  services  for  first  atten- 
tion may  be  procured  pending  the  arrival  of  the  authorized  sur- 
geon. Membership  in  the  association  and  assent  to  its  rules  and 
regulations  by  all  officials  and  regular  employees  of  the  railway 
company — except  those  on  temporary  duty,  those  whose  monthly 
compensation  is  less  than  $25,  and  those  afflicted  with  chronic 
disease  before  entering  the  service — is  made  a  condition  of  em- 
ployment with  that  company.  The  funds  to  carry  out  the  pur- 
poses of  the  association  are  obtained  from  fixed  dues  imposed 
upon  its  members  in  proportion  to  the  monthly  wage  or  salary 
received ;  and,  if  these  are  inadequate,  the  deficit  is  made  up  by 
donation  from  the  railway  company.  The  association,  however, 
has  a  separate  entity  from  the  railway  company,  possesses  its 
own  board  of  managers,  and  conducts  its  own  business  through 
an  executive  committee  of  which  its  president  is  the  head.  On 
January  17,  1911,  M.  C.  Kimberly,  its  then  president,  wrote  to 
defendant  Nichols,  as  general  superintendent,  directing  atten- 
tion to  the  fact  that  much  annoyance  and  some  expense  had  been 
caused  to  the  association  on  account  of  a  disposition  on  the  part 
of  certain  employees  at  Helena  to  call  upon  Dr.  Peek  for  medical 
and  surgical  service  without  any  proper  effort  being  made  to 
secure  one  of  the  association's  authorized  surgeons,  and  ** with- 
out much  regard  for  N.  P.  B.  A.  rules,"    In  illustration  of  the 
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conditions  it  was  pointed  out  that  Dr.  Peek  had*  recently  pre- 
sented a  bill  for  $1,600  for  services  rendered,  including  an  opera- 
tion which  it  was  believed  had  been  unnecessary,  and  the  hope 
was  expressed  that  Mr.  Nichols  would  do  what  he  could  to  im- 
prove the  situation.  In  conformity  with  this,  Mr.  Nichols  on 
January  20,  1911,  wrote  to  the  division  superintendents  within 
his  jurisdiction,  including  the  defendant  Fowler,  stating  Mr. 
Kimberly's  grievance,  **in  order  that  the  practice  [of  calling 
outside  physicians]  may  be  carefully  watched  and  not  resorted 
to  except  in  emergency  cases,*'  and  directing  that  the  matter  be 
taken  up  with  that  object  in  view.  Ten  days  later  Mr.  Fowler 
issued  the  following  circular: 

**  Northern   Pacific   Railway    Company.    Office   of   Division 

Superintendent. 

''Missoula,  January  30, 1911. 

•'Notice. 
"All  Concerned: 

**0n  page  8  of  current  time-table  the  following  instructions 
with  reference  to  the  calling  of  surgeons  and  physicians  appears : 
'Railway  officials  are  required  to  call  on  the  nearest  authorized 
surgeons  whenever  practicable,  when  surgical  or  medical  ser- 
vices are  needed.    Where  such  are  accessible,  the  association  will 
not  be  responsible  for  bills  or  medical  services  rendered  by  any 
other  physician.     In  the  event  of  a  sudden   emergency,  arising 
from  accident,  if  necessary  proper  surgical  aid  should  be  pro- 
cured  until  the  arrival  of  a  regularly  appointed  surgeon,  when 
the  case  should  be  placed  in  his  charge,  and  in  no  case  should 
the  services  of  any  other  but  an  authorized  company  surgeon 
be  continued  at  the  expense  of  the  railway  company  or  the  as- 
sociation after  such  surgeon  is  able  to  assume  charge  of  the 
case.'    In  view  of  the  prominence  of  the  above  instructions,  it 
would  hardly  seem  necessary  that  special  attention  should  be 
called  to  them;  yet  the  company  has  recently  been  presented 
with  bills  aggregating  $1,600  to  cover  a  case  of  an  injured  em- 
ployee where  an  outside  physician  was  called,  and  it  is  believed 
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annecessarily;  fhe  employeeB  handling  the  case  neglecting  to  see 
that  an  authorized  surgeon  was  subsequently  placed  in  charge 
of  the  case  with  as  little  delay  as  possible,  in  accordance  with 
the  above  instructions.  I  hope,  therefore,  it  will  not  be  neces- 
sary to  again  call  the  attention  of  anyone  to  the  fact  that  the 
railway  company  and  the  N.  P.  B.  A.  have  been  embarrassed 
through  neglect  in  proper  compliance  with  instructions;  cer- 
tainly there  is  no  reasonably  good  excuse  in  view  of  the  promi- 
nence of  the  plain  instructions  to  govern. 

"M.  H.  FowiiEB, 

*  *  Superintendent.  * ' 

!  Some  time  later,  but  before  the  posting  of  the  notice  com- 

I         plained  of,  Mr.  Fowler  spoke  to  the  defendant  Kennedy  on  the 
same  subject,  the  occasion  being  an  accident  to  an  employee  for 
whose  care  Dr.  Peek  had  been  called,  instead  of  the  association 
physician,  and  in  that  conversation  Mr.  Fowler  again  referred 
I         to  the  rules,  and  said  that  it  was  his  desire  to  have  the  company 
I         physician  called  in  all  cases,  in  preference  to  Dr.  Peek  or  any 
I         other  doctor.    Thereafter  the  defendant  Welsh,  at  the  direction 
I         of  Mr.  Kennedy,  posted  the  notice  complained  of  on  the  wall 
of  one  of  the  rooms  of  the  company's  yard  office  at  Helena. 
Nichols,  Kennedy  and  Welsh,  who  were  called  as  plaintiff's  wit- 
nesses, disclaimed  any  malice  or  ill  will  toward  the  plaintiff  or 
any  desire  to  injure  him  in  his  business. 

On  the  subject  of  damages  the  only  evidence  was  the  testimony 
of  Burt  Ward  and  the  plaintiff.  Dr.  Peek.  Ward  testified  that 
after  the  notice  in  question  was  posted,  and  while  he  was  in  the 
employ  of  the  railway  company  as  extra  switchman  he  fell 
off  a  flat  car  and  hit  his  head  on  the  ground,  but  did  not  call 
Dr.  Peek,  on  account  of  the  notice,  did  get  Dr.  Cooney  on  the 
phone,  went  to  Dr.  Cooney 's  office,  saw  him,  and  immediately 
returned  to  work.  Dr.  Peek  testified:  **Q.  Prior  to  March  3, 
1911,  what  have  you  to  say  as  to  the  extent  of  your  medical 
practice  with  yard  employees  of  the  Northern  Pacific  in  com- 
parison with  the  practice  you  had  with  the  yard  employees  of 
the   Northern    Pacific    Railway    Company    after    March    3d? 
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A.  There  has  heen  a  visible  loss  of  about  $70  per  month ;  would 
average  about  $70;  and  the  invisible  amount  I  could  not  say. 
Q.  And  that  extends  up  to  the  present  time?  A.  It  extends 
to  the  present  time.  Well,  I  should  judge  it  is  about  the  same, 
what  I  am  doing  now  as  compared  with  the  business  prior  to  that. 
Q.  And  that  is  with  the  yard  employees?    A.  Yes,  sir." 

At  the  close  of  the  evidence  defendants  moved  for  a  nonsuit, 
which  was  denied.  They  elected  to  offer  no  evidence,  but  moved 
for  a  directed  verdict,  which  was  also  refused.  Whereupon  the 
court  submitted  the  case  to  the  jury,  giving  them,  at  plaintiff's 
request,  the  following  instructions,  among  others : 

* '  You  are  instructed  that,  if  you  further  find  from  the  evidence 
that  the  notice  set  out  in  plaintiff's  complaint  was  posted  by 
defendant  J.  M.  Welsh  in  obedience  to  the  commands  of  his  su- 
perior, Fred  Kennedy,  and  that  said  Kennedy,  in  commanding 
said  J.  M.  Welsh  to  post  said  notice,  was  acting  within  the 
scope  of  his  employment  with  the  defendant  Northern  Pacific 
Railway  Company,  and  that,  as  a  direct  result  of  said  posting  of 
said  notice,  plaintiff  sustained  damages  to  his  practice  as  a  physi- 
cian and  surgeon  by  reason  of  yard  employees  failing  to  call  the 
plaintiff  in  cases  of  accident  to  themselves,  received  while  en- 
gaged in  their  work  as  yard  employees,  where  medical  attention 
was  needed  at  once,  and  it  was  impracticable  to  call  an  authorized 
physician,  and  plaintiff  would  have  been  called,  then  your  ver- 
dict should  be  for  the  plaintiff  and  against  such  defendants  as 
you  find  from  the  evidence  took  part  in  or  sanctioned  the  posting 
of  said  notice. 

**You  are  instructed  that,  if  you  find  from  the  evidence  and 
the  instructions  given  you  by  the  court  that  plaintiff  is  entitled 
to  recover,  then,  in  assessing  his  damages,  you  will  award  him 
such  an  amount  as  will  fully  compensate  him  for  the  loss  of 
patronage,  if  any  he  sustained,  of  yard  employees  who  had  re- 
ceived injuries  where  medical  attention  was  needed  at  once, 
and  it  was  impracticable  to  call  an  authorized  physician,  and 
plaintiff  would  have  been  called,  but  for  the  posting  of  the  notice 
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referred  to  in  plaintiff's  complaint  from  the  date  of  the  posting 
of  said  notice  until  the  present  time." 

The  jnry  returned  a  verdict  exonerating  Nichols  and  Welsh, 
but  finding  for  the  plaintiff  and  against  the  other  defendants 
In  the  sum  of  $700.  Judgment  on  the  verdict  was  entered,  and 
a  motion  for  new  trial  was  denied.     Hence  these  appeals. 

From  the  instructions  just  quoted  it  is  clear  that  the  plaintiff 
prosecuted  his  case  upon  the  theory — ^which  was  entirely  cor- 
rect— ^that  his  right  of  action  was  not  for  the  loss  of  general 
practice  among  employees  of  the  defendant  company,  but  for 
loss  of  such  emergency  practice  chargeable  to  the  beneficial  asso- 
ciation as  would  have  come  to  him  but  for  the  notice  complained 
of;  in  other  words,  that  the  defendants  had  and  could  have  no 
authority  to  say  that  the  beneficial  association  would  not  deal 
with  Dr.  Peek  in  any  case.  That  the  beneficial  association  could, 
under  proper  circumstances,  have  lawfully  signified  to  its  mem- 
bers by  any  proper  means  its  indisposition  to  have  any  dealings 
whatever  with  Dr.  Peek,  is,  we  think,  beyond  dispute  {Lindsay  & 
Co,,  Ltd.,  v.  Montana  F.  &  i.,  37  Mont.  264,  127  Am.  St.  Rep. 
722,  18  L.  R.  A.  (n.  s.)  709,  96  Pac.  127) ;  but  that  it  did  not 
do  or  authorize  anything  of  the  kind  is  equally  clear  from  the 
evidence  of  record.  The  letter  of  Mr.  Kimberly  was  ample  war- 
rant for  defendants  to  proceed  according  to  its  purport,  but  it 
did  not  go  beyond  the  request  for  suitable  steps  to  enforce  the 
rule  of  the  association  restricting  the  call  of  outside  surgeons  to 
cases  of  emergency  and  pending  the  arrival  of  the  authorized 
surgeon.  From  this  the  notice  in  question  was  a  material  de- 
parture, and  the  question  is :  Whose  is  the  liability  and  to  what 
extent  is  that  liability  established  T 

The  exoneration  of  Mr.  Nichols  by  the  jury  was  entirely  just. 
His  only  participation  in  the  matter  was  his  letter  to  the  division 
superintendents,  and  that  letter  was  well  within  the  range  of 
Mr.  Kimberly 's  request.  For  the  same  reasons  the  defendant 
Fowler  should  also  have  prevailed.  Nothing  written  or  said 
by  Mm  exceeded  the  scope  of  Mr.  Nichols'  letter  or  constituted 
any  order  to  the  defendant  Kennedy  to  go  beyond  what  the  rules 
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of  the  association  require.  Mr.  Kennedy,  however,  was  liable, 
notwithstanding  his  alleged  want  of  actual  malice.  The  rules 
were  called  to  his  attention,  and  he  was  told  that  preference 
was  due  to  the  authorized  surgeon  in  every  case;  but  he  was  not 
directed  to  publish,  as  in  effect  he  did,  that  under  no  circum- 
stances should  Dr.  Peek  be  called.  To  that  extent,  and  in  that 
sense,  his  action  was  wrongful,  and  malice,  if  necessary,  might 
be  implied.  The  company  was  also  liable,  though  upon  other 
grounds.  Mr.  Kennedy  was  its  yardmaster  at  Helena,  and  it 
was  within  the  general  scope  of  his  employment  to  publish  suit- 
able notices  to  such  of  the  company's  employees  as  were  under 
his  direction,  including,  when  authorized,  such  notices  as  the 
one  complained  of.  Had  the  railway  company  directed  the  pub- 
lication, unauthorized  by  the  beneficial  association  as  it  was,  its 
liability  would  be  obvious.  So  in  permitting  its  channels  to  be- 
come the  medium  through  which  the  beneficial  association  should 
speak  to  its  employees,  it  undertook  to  answer  for  wrongs  com- 
mitted in  that  process.  {Ororud  v.  Lossl,  48  Mont.  274, 136  Pac 
1069.) 

We  cannot  agree,  however,  that  liability  in  any  amount  has 
been  established  against  any  of  the  defendants.  Under  his  own 
[2]  theory  of  the  case  plaintiff  was  entitled  to  enjoy  only  that 
practice  chargeable  to  the  beneficial  association  which,  save  for 
the  notice,  would  have  come  to  him  in  emergency  cases.  His 
testimony — unsatisfactory  at  best — ^touches  only  his  entire  activi- 
ties among  yard  employees.  No  figures  are  given,  no  circum- 
stances stated,  upon  which  cross-examination  might  be  based  or 
a  determination  reached  as  to  what  portion  of  the  whole  loss 
came  within  the  class  for  which  liability  was  claimed.  So  far  as 
damages  are  concerned,  there  is  a  total  failure  of  proof,  and 
the  plaintiff  must  be  relegated  to  his  right  to  nominal  damages 
only. 

So  far  as  the  defendant  Fowler  is  concerned,  the  judgment 
and  order  appealed  from  are  reversed,  and  the  cause  is  remanded 
to  the  district  court,  with  directions  to  enter  judgment  in  his 
favor.    As  regards  the  other  appealing  defendants,  the  order 
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appealed  from  is  aflSrmed,  but  the  cause  is  remanded  to  the  dis- 
trict court,  with  directions  to  correct  the  judgment  to  award 
damages  in  the  sum  of  $1.  Each  party  to  these  appeals  wHl 
pay  his  own  costs  of  appeal. 

Mb.  Chiep  Justice  Brantly  and  Mb.  Justice  Hollowat 
concur. 


STATE  EX  BEL.  BITTER  ROOT  VALLEY  IRR.  CO.,  Relatob, 
V.  DISTRICT  COURT  bt  al.,  Respondents. 

(No.  3,732.) 
(Submitted  September  21,  1915.    Decided  October  18,  1915.) 

[152  Pac.  745.] 

Prohibition  —  District  Judges  —  Imputed  Bias  or  Prejudice  — 
Disqu^difying  Affidavit — Statutory  Construction, 

Difitrict  Judges — ^Disqualifying  Affidavit — Wbo  may  Make. 

1.  Held,  that  the  disqualifying  affidavit  imputing  bias  or  prejudice 
to  a  district  judge  provided  for  by  section  6315,  Bevised  Codes,  as 
amended  (Laws  1909,  Chap.  114),  under  which  he  must  not  sit  or 
act  further  in  the  cause  after  such  an  affidavit  has  been  filed,  except 
to  arrange  the  calendar,  call  in  another  judge,  etc.,  need  not  be  made 
by  or  on  behalf  of  all  the  plaintiffs  or  all  the  defendants  who  may 
constitute  "either  party,**  but  may  be  made  by  any  one  of  several 
eoplaintiffs  or  codefendants. 

[As  to  construction  of  word  "party"  in  statute  disqualifying  judge 
related  to  party,  see  note  in  Ann.  Cas.  1914C,  972.] 

Statutory  Construction — Eule. 

2.  In  construing  a  statute,  every  word,  phrase  and  term  thereof 
must  be  considered,  and  none  held  to  be  meaningless  if  it  is  possible 
to  give  it  effect. 

[As  to  rules  for  construing  statutes,  see  note  in  12  Am.  St.  Bep.  826.] 

Same. 

3.  Where  one  part  of  a  statute  is  susceptible  of  two  constructions, 
and  the  language  of  another  part  is  clear  and  definite  and  is  con- 
sistent with  one  of  such  constructions  and  opposed  to  the  other,  that 
construction  must  be  adopted  which  will  render  all  clauses  harmonious. 

Same. 

4.  Where  the  same  word  or  phrase  is  used  in  different  parts  of  a 
statute,  it  will  be  presumed  to  be  used  in  the  same  sense  throughout; 
and  where  its  meaning  in  one  instance  is  clear,  this  meaning  will  be 
attached  to  it  elsewhere,  unless  it  clearly  appears  from  the  whole  stat- 
ute that  it  was  the  intention  of  the  legislature  to  use  it  in  different 
senses. 

61  Mont.— 20 
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Original  application  for  writ  of  prohibition  by  the  State,  on 
relation  of  the  Bitter  Boot  Valley  Irrigation  Company,  against 
the  District  Court  of  the  Fourth  Judicial  District  in  and  for 
the  County  of  Ravalli  and  the  Judge  thereof.  Peremptory  writ 
issued. 

Mr.  F.  A.  Roberts  and  Messrs,  O'Hara  <fe  Madeen,  for  Relator, 
submitted  a  brief ;  Mr,  B.  A.  0  'Ear a  and  Mr.  CTias.  N.  Madeen 
argued  the  cause  orally. 

Mr.  B.  F.  Oaines,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  a  suit  pending  in  Ravalli  county,  to  which  there  were  several 
defendants,  an  affidavit,  imputing  bias  and  prejudice  to  Hon. 
[1]  R.  Lee  McCulloch,  presiding  judge,  was  prepared  and  filed 
by  one  of  the  defendants,  the  Bitter  Root  Valley  Irrigation 
Company.  Judge  McCulloch  disregarded  the  affidavit  upon  the 
theory  that  to  be  effective  for  any  purpose  under  section  6315, 
Revised  Codes,  as  amended  (Chap.  114,  Laws  of  1909),  such  affi- 
davit must  be  made  by  all  the  defendants,  or,  if  made  by  one, 
it  must  be  for  or  on  behalf  of  all.  The  correctness  of  that  theory 
is  challenged  in  this  proceeding.  Paraphrased  to  meet  the  ques- 
tion thus  presented,  subdivision  4  of  the  statute  above  reads: 
Any  district  judge  must  not  sit  or  act  as  such  in  any  action 
when  either  party  makes  and  files  an  affidavit,  as  hereinafter 
provided,  that  he  has  reason  to  believe  and  does  believe  he  can- 
not have  a  fair  and  impartial  hearing  by  reason  of  the  bias  or 
prejudice  of  such  judge.  Such  affidavit  may  be  made  by  any 
party  to  an  action,  motion  or  proceeding,  personally  or  by  his 
attorney.  It  is  contended  that  ** either  party,"  as  used  in  the 
statute,  must  be  held  to  include  all  who  are  plaintiffs  or  defend- 
ants, as  the  case  may  be. 

Subdivision  4  is  not  free  from  ambiguity,  and  will  not  earn 
distinction  as  a  model  of  chaste  English.     When,  however,  it  la 
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considered  in  its  entirety,  and  with  the  other  provisions  of  the 
section,  the  legislative  purpose  may  be  discerned  with  reasonable 
accuracy.  It  is  an  elementary  rule  of  construction  that  every 
[2]  word,  phrase  and  term  of  a  statute  shall  be  considered,  and 
none  shall  be  held  to  be  meaningless  if  it  is  possible  to  give  it 
effect.  (Stadler  v.  City  of  Helena,  46  Mont.  128,  127  Pac.  454.) 
To  adopt  the  theory  of  respondents  involves  a  violation  of  this 
rule;  for  if  the  disqualifying  affidavit  must  be  made  by  or  on 
behalf  of  everyone  who  is  a  defendant,  it  was  unnecessary  for 
the  legislature  to  undertake  to  elucidate  the  subject.  The  bare 
statement  that  the  affidavit  is  to  be  made  by  either  party  would 
suffice.  That  the  lawmakers  deemed  such  an  expression  insuffi- 
cient to  disclose  their  intention  is  apparent  from  the  fact  that, 
after  limiting  the  number  of  judges  to  be  disqualified  in  an  action 
or  proceeding  to  two,  they  concluded  subdivision  4  as  follows: 
"And  this  limitation  shall  apply  however  many  parties  or  per- 
sons in  interest  may  be  plaintiffs  or  defendants  in  such  action 
or  proceeding."  The  adoption  of  the  construction  suggested  by 
respondents  would  necessitate  a  disregard  of  this  language  as 
meaningless. 

The  entire  section  [6315]  has  to  do  with  the  subject:  ** Dis- 
qualification of  Judges.''  **The  words,  phrases  and  sentences  of 
a  statute  are  to  be  understood  as  used,  not  in  any  abstract  sense, 
but  with  due  regard  to  the  context,  and  in  that  sense  which  best 
harmonizes  with  all  other  parts  of  the  statute.  In  expounding 
one  part  of  a  statute,  therefore,  resort  should  be  had  to  every 
other  part.  •  •  •  And  where  one  part  of  the  statute  is  sus- 
ceptible of  two  constructions,  and  the  language  of  another  part 
[3, 4]  is  clear  and  definite  and  is  consistent  with  one  of  such 
constructions,  and  opposed  to  the  other,  that  construction  must  be 
adopted  which  will  render  all  clauses  harmonious.  Where  the 
same  word  or  phrase  is  used  in  different  parts  of  a  statute,  it 
will  be  presumed  to  be  used  in  the  same  sense  throughout ;  and 
where  its  meaning  in  one  instance  is  clear,  this  meaniQg  will  be 
attached  to  it  elsewhere,  unless  it  clearly  appears  from  the  whole 
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statute  that  it  was  the  intention  of  the  legislature  to  use  it  in 
diflPerent  senses."     (36  Cyc.  1131.) 

The  introductory  clause  and  subdivisions  1,  2  and  3  of  section 
6315  above,  as  amended,  follow : 

"Sec.  6315.  Any  justice,  judge  or  justice  of  the  peace  must 
not  sit  or  act  as  such  in  any  action  or  proceeding : 

1.  To  which  he  is  a  party,  or  in  which  he  is  interested. 

2.  When  he  is  related  to  either  party  by  consanguinity  or 
afiSnity  within  the  sixth  degree,  computed  according  to  the  rules 
of  law. 

'*3.  When  he  has  been  attorney  or  counsel  for  either  party 
in  the  action  or  proceeding,  or  when  he  rendered  or  made  the 
judgment,  order  or  decision  appealed  from." 

It  must  be  apparent  to  anyone  that  the  word  ''party*'  is  not 
used  in  any  of  these  subdivisions  as  a  collective  noun.  If  the 
presiding  judge  is  one  of  several  plaintiffs,  or  one  of  several 
defendants,  the  objection  that  he  ought  not  to  try  his  own  lawsuit 
could  be  interposed  as  forcefully  as  though  he  were  the  sole  plain- 
tiff or  defendant.  The  meaning  of  subdivision  2  is  equally  as 
obvious.  It  could  not  be  insisted  that  the  judge  must  be  related 
to  everyone  who  is  plaintiff  or  defendant,  as  the  case  may  be, 
in  order  to  work  his  disqualification.  If  the  wife  of  the  judge 
were  one  of  the  several  defendants,  he  would  be  disqualified  to 
try  the  cause,  even  though  he  were  not  related  at  all  to  any  other 
defendant.  The  same  reasoning  applies  to  tie  provisions  of 
subdivision  3. 

As  used  in  subdivisions  2  and  3,  the  word  "party"  is  coupled 
with  the  word  "either,"  and  yet  that  it  is  not  employed  as  a 
collective  noun  is  beyond  controversy.  Having  thus  repeatedly 
used  the  term  "party"  in  the  first  three  subdivisions  of  the 
section  to  indicate  anyone  who  is  a  plaintiff  or  defendant,  it 
would  appear  to  be  the  only  legitimate  inference  that  the  same 
meaning  was  intended  when  the  same  term  was  used  in  subdivi- 
sion 4,  in  connection  with  the  concluding  language  quoted  above, 
and  the  further  significant  phrase,  "such  affidavit  may  be  made 
by  any  party,"  etc.    It  is  not  an  argument  against  this  deduc^ 
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tion  that  elsewhere  in  the  Codes  the  term  ''party"  may  be  ased 
as  a  collective  noun  under  entirely  different  circumstances,  as 
was  held  in  MuUery  v.  Chreat  Northern  Ry.  Co,,  50  Mont.  408, 148 
Pac.  323. 

Upon  the  filing  of  this  afiSdavit  Judge  McCuUoch  was  divested 
of  authority  to  proceed  further  in  the  action,  except  to  arrange 
the  calendar,  regulate  the  order  of  business,  call  in  another  judge 
to  act,  or  transfer  the  cause  to  some  other  court.  {State  ex  rel. 
First  T.  dk  S.  Bayik  v.  District  Court,  50  Mont.  259, 146  Pac.  539.) 

The  motion  to  quash  is  overruled,  and  the  peremptory  writ 
wiU  issue  conforming  to  the  views  herein  expressed. 

Writ  granted, 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Sanner  concur. 

Rehearing  denied  November  16,  1915. 


STATE  BX  KEL.  BITTER  ROOT  VALLEY  IRR.  CO.,  Relator, 
V.  DISTRICT  COURT  et  al.,  Respondents. 

(No.  3,758.) 

(Submitted  September  21,  1915.    Decided  October  18,  1915.) 

[152  Pac.  747.] 

(Per  Byllabus,  see  State  ex  rel.  Bitter  Boot  Valley  Irr.  Co,  v.  District  Cowri^ 

ante,  p.  305.) 

Original  application  for  writ  of  review  by  the  State,  on  relation 
of  the  Bitter  Root  Valley  Irrigation  Company,  against  the  Dis- 
trict Court  of  the  Fourth  Judicial  District  in  and  for  the  County 
of  Ravalli  and  the  Judge  thereof.  Orders  complained  of 
annulled. 

MR.  JUSTICE  HOLLOW  AY  delivered  the  opinion  of  the 
court 

The  statement  of  facts  in  No.  37:]2,  ante,  p.  305,  152  Pac.  745, 
suffices  in  this  proceeding.    After  the  affidavit  of  disqualification 
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had  been  filed,  Judge  McCulloeh  presiding  in  the  cause,  on  Sep- 
tember 16,  1915,  made  an  order  approving  the  bond  tendered  by 
plaintiffs  and  a  further  order  continuing  in  force  a  temporary 
restraining  order.  Upon  the  authority  of  State  ex  rel.  Bitter 
Boot  Valley  Itr.  Co.  v.  District  Court,  ante,  p.  305,  152  Pac.  745 
(No.  3732),  just  decided,  the  orders  above  inentioned  are 
annulled. 

Mb.  Cheep  Justice  Bbantlt  and  Me.  Justice  Sanneb  concur. 
Eehearing  denied  November  16, 1915. 


STATE  EX  REii.  MANNIX,  Relatoe,  v.  DISTBICT  COURT 

et  al.,  Respondents. 

(No.  3,701.) 
(Submitted  September  20,  1915.    Decided  October  21,  1915.) 

[152  Pac.  753.] 

District  Judges — Powers — Jurisdiction — Supervisory  Control — 
When  Writ  Lies. 

District  Judges — Powers  in  District  Other  Than  Their  Own. 

1.  A  judge  of  one  judicial  district  was  called  by  a  judcre  presirling 
over  another  district — though  the  latter  was  not  disqualified — to  act 
for  him  in  the  disposition  of  matters  not  in  any  wise  connected  with 
the  administration  of  an  estate  then  pending  in  his  court.  While 
thus  sitting  the  substituted  judge  did  make  an  order  pertaining  to 
such  estate,  and  after  returning  to  his  own  district  made  further 
orders  at  his  chambers  in  the  matter,  although  there  had  been  no 
change  of  venue.  Held,  on  supervisory  control,  that  the  orders  made 
outside  the  district  in  which  the  administration  was  pending  were  yoid 
as  made  without  jurisdiction. 

[As  to  disqualification  of  judge  interested  in   decedent's  estate  to 
act  in  estate  matter,  see  note  in  Ann.  €as.  19120,  1165.] 

Same — Eeviewing  Action  of  Another — Powers. 

2.  An  exception  to  the  rule  that  one  judge  may  not  review  the  ac- 
tion of  another  judge  of  co-ordinate  jurisdiction,  is  where  the  judg> 
ment  or  order  made  by  the  first  is  without  jurisdiction. 

Same— Control  Over  Proceedings  of  Court. 

3.  A  district  judge  can  grant  relief  from  a  void  or  voidable  jndg- 
ment  or  order  made  by  him,  or  by  a  judge  who  for  the  time  being 
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was  acting  for  Mm;  his  action  in  this  respect  being  but  the  exercise 
of  a  legitimate  control  over  the  proceedings  of  his  court. 

Same — Status  of  Judge  Called  in. 

4.  A  judge  of  one  district,  called  into  another  district  to  dispose 
of  a  motion  to  vacate  an  order  made  by  one  for  the  time  being  per- 
forming the  functions  of  the  judge  of  that  district,  acts  as  the  judge 
of  that  district,  and  not  as  a  judge  reviewing  the  action  of  a  judge  of 
co-ordinate  jurisdiction. 

Supervisory  Control — ^When  Writ  Lies. 

5.  Where  much  confusion  had  been  injected  into  the  administration 
of  an  estate  pending  in  court  for  several  years,  by  a  number  of  orders 
made  without  jurisdiction,  a  motion  to  set  aside  which  had  been  denied, 
and  an  appeal  not  being  available,  a  writ  of  supervisory  control  will 
issue,  to  the  end  that  the  estate  shall  not  be  wasted  by  needless  litiga- 
tion. 

Supervisory  control  by  the  State,  on  the  relation  of  Con  Man- 
nix,  against  the  District  Court  of  the  Fourteenth  Judicial  Dis- 
trict in  and  for  the  county  of  Broadwater  and  others.  Writ 
granted* 

Messrs.  Walsh,  NoUm  d;  SccHlon,  for  Relator,  submitted  a  brief; 
Mr.  C.  B.  NoUm  argued  the  cause  orally. 

Mr,  n,  0,  Mclntire,  for  Eespondents,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Supervisory  control.  W.  B.  Dolenty  died  testate  in  Broad- 
water county  in  1910,  and  on  November  22  of  that  year  the  dis- 
trict court  of  the  fourteenth  district,  sitting  at  Townsend,  in 
Broadwater  county,  having  jurisdiction  of  the  estate,  admitted 
the  will  to  probate,  and  in  accordance  with  the  wish  of  the  dece- 
dent as  expressed  therein,  appointed  Isabel  Dolenty,  the  sur- 
viving wife,  executrix.  As  required  by  the  order  of  appoiut- 
ment,  she  gave  bond  in  the  sum  of  $50,000.  Since  that  time  the 
estate  has  been  in  process  of  administration.  Though,  as  shown 
by  the  report  of  the  appraisers,  the  value  of  the  estate  was 
$109,345.26,  the  testator  was  greatly  in  debt,  to  such  an  extent, 
in  fact,  as  is  apparent  from  the  several  reports  of  the  executrix 
made  from  time  to  time  exhibiting  the  claims  of  creditors  and 
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the  expenses  of  administration  already  incurred  and  estimated 
as  hereafter  necessary,  that  the  assets  of  the  estate  are  not  suffi- 
cient to  pay  the  unsecured  creditors  in  full.  The  estate  is  there- 
fore insolvent.  On  October  14,  1913,  the  executrix  presented 
her  petition  to  the  court,  exhibiting  the  condition  of  the  estate, 
and  asking  for  an  order  authorizing  her  to  sell  all  of  the  prop- 
erty, real  and  personal,  belonging  to  the  estate,  in  such  manner 
as  the  court  might  direct,  to  pay  such  of  the  claims  as  still 
remain  outstanding,  some  of  the  secured  claims  having  in  the 
meantime  been  paid.  Such  proceedings  were  had  that  on  De- 
cember 1  the  court  made  the  order  prayed  for.  It  authorized 
the  executrix  to  sell  for  cash  all  the  property  at  public  or  private 
sale  as  she  might  deem  best  for  the  interest  of  the  estate.  It 
directed  that  the  sale  be  made  not  later  than  April  1,  1914, 
and  required  the  executrix  to  give  a  supplemental  bond  in  the 
sum  of  $25,000.  It  further  directed  that,  if  the  sale  could  not 
be  made  prior  to  April  1, 1914,  the  executrix  should  sell  the  prop- 
erty at  public  auction  not  later  than  June  1.  This  order  was 
made  by  Honorable  W.  A.  Clark,  one  of  the  judges  of  the  fifth 
district,  who  was  at  the  time  presiding  and  holding  court  in 
Broadwater  county  in  place  of  Honorable  John  A.  Matthews, 
the  judge  elected  for  the  fourteenth  district,  who  was  then  absent, 
but  not  disqualified.  Honorable  J.  M.  Clements  is,  and  at  the 
times  referred  to  hereafter  was,  one  of  the  judges  of  the  first 
district,  which  is  composed  of  the  county  of  Lewis  and  Clark. 
Honorable  Geo.  W.  Pierson  is  one  of  the  judges  of  the  thir- 
teenth district,  which  is  composed  of  the  counties  of  Yellow- 
stone, Big  Horn  and  Carbon.  Prior  to  April  16,  1914,  Judge 
Clements  had  been  requested  by  Judge  Matthews  to  hold  court 
in  Broadwater  county  for  the  disposition  of  matters  not  con- 
nected in  any  way  with  the  administration  of  the  Dolenty  estate. 
Pursuant  to  the  request  so  made.  Judge  Clements  was  holding 
court  at  Townsend  for  Judge  Matthews  on  April  16.  Upon  ap- 
plication of  the  executrix  he  made  an  order  modifying  the  order 
of  sale  made  by  Judge  Clark  on  December  1,  1913,  by  extending 
the  time  within  which  she  might  make  the  sale  until  October  1, 
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1914.  Thereafter,  on  September  25,  upon  application  by  the 
executrix,  Judge  Clements  made  a  second  order  extending  the 
time  within  which  the  sale  could  be  made  to  November  2.  Under 
the  order  of  Judge  Clark  as  modified  by  these  orders  of  Judge 
Clements,  and  on  October  24,  the  executrix  sold  at  public  auction 
certain  real  property  belonging  to  the  estate.  She  filed  her  report 
with  the  derk  at  Townsend,  with  her  objections  to  the  confirma- 
tion of  the  sale.  Judge  Clements  by  order  fixed  the  hearing 
thereon  for  November  21,  1914,  arid  directed  notice  to  be  pub- 
lished that  the  hearing  would  take  place  at  Helena.  At  the 
hearing  he  refused  to  confirm  the  sale,  and  directed  the  executrix 
to  accept  an  offer  then  made  in  writing  by  Laura  T.  Galen  to  pay 
for  the  property  a  price  more  than  ten  per  cent  in  excess  of 
the  bid  received  at  the  sale.  He  further  directed  her  to  make 
a  conveyance  to  Laura  T.  Galen.  This  was  thereafter  done.  At 
this  time  the  executrix  applied  to  Judge  Clements  for  an  order 
reducing  the  amount  of  the  bond  which  she  had  given  at  the  time 
of  her  appointment.  The  order  was  granted  reducing  the 
amount  to  $10,000.  On  December  23, 1914,  the  executrix  applied 
for  an  order  authorizing  her  to  transfer  to  one  E.  A.  Kimpton 
certain  real  property  belonging  to  the  estate,  for  the  considera- 
tion of  $5,000.  Elimpton  was  a  creditor  of  the  estate  to  the 
amount  of  $4,667.75.  He  was  desirous  of  purchasing  the  prop- 
erty, and  had  stipulated  with  the  executrix  that,  when  it  had 
been  ascertained  what  pro  rata  of  his  claim  he  would  receive 
upon  final  distribution,  he  would  credit  the  amount  of  it  upon 
the  purchase  price  and  pay  the  balance  in  cash.  An  order  was 
made  by  Judge  Clements  authorizing  the  transfer.  On  January 
2, 1915,  upon  the  petition  of  the  executrix,  Judge  Clements  made 
an  order  reducing  the  amount  of  her  supplemental  bond  to 
$10,000.  All  these  orders  made  by  Judge  Clements,  except  the 
one  dated  April  16,  1914,  though  ostensibly  made  at  Townsend 
upon  applications  submitted  there,  were  in  fact  made  at  Judge 
Clements'  chambers  at  Helena,  the  various  applications  for  them 
being  submitted  to  him  at  Helena,  he  having  never  returned  to 
Townsend  after  April  16,  1914.     So  far  as  appears,  the  orders 
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dated  subsequent  to  that  made  on  the  report  of  sale  were  made 
without  notice  and  without  appearance  by  any  creditor.  On 
February  19,  1915,  on  petition  of  Con  Mannix  on  his  own  behalf 
as  a  creditor  of  the  estate,  and  on  behalf  of  the  other  creditors, 
the  court  at  Townsend,  Judge  Matthews  presiding,  ordered  the 
executrix  to  file  her  fourth  annual  report  on  or  before  March  15. 
This  was  done.  The  report  contained  a  detailed  statement  of 
her  receipts  and  disbursements  during  the  preceding  year,  of 
sales  of  property,  including  the  two  made  to  Laura  T.  Galen 
and  E.  A.  Kimpton,  and  a  description  of  the  property  remaining 
unsold.  On  March  22  Mannix,  for  himself  and  other  creditors, 
filed  a  motion  asking  that  all  the  orders  made  by  Judge  Clements, 
except  the  one  dated  April  16, 1914,  be  annulled  and  set  aside  on 
the  ground  that  Judge  Clements  was  without  jurisdiction  to  make 
them.  Mannix  also  objected  in  writing  to  many  of  the  items 
of  the  account,  among  others  to  the  Galen  and  Kimpton  sales, 
on  the  ground  alleged  in  the  motion,  insisting  that  the  orders 
be  set  aside,  and  the  executrix  charged  with  the  property  as  if  it 
had  not  been  sold.  For  some  reason  not  disclosed  to  this  court, 
Judge  Matthews,  though  not  disqualified  to  hear  the  motion  and 
objections,  called  in  Judge  Pierson  to  hear  and  dispose  of  them. 
Though  it  was  admitted  then,  as  now,  that  the  orders  were  made 
as  alleged.  Judge  Pierson  denied  the  motion,  holding  that,  as 
Judge  Clements  had  been  present  in  Townsend  on  April  16, 1914, 
when  he  made  the  order  of  that  date  he  acquired  jurisdiction 
by  virtue  of  his  action  at  that  time  to  make  the  subsequent  orders 
at  his  chambers  in  Helena.  Judge  Pierson 's  order  was  made 
on  June  4,  1915.  Upon  a  sworn  application  in  the  form  of  a 
petition  by  Con  Mannix,  the  relator,  representing  himself  and 
the  other  creditors  of  the  estate,  setting  forth  the  facts  recited 
above,  this  court  issued  an  order  to  show  cause  why  the  court 
should  not  be  directed  to  set  aside  the  order  of  Judge  Pierson 
overruling  relator's  motion  and  vacate  the  orders  complained  of. 
On  the  day  fixed  for  the  hearing  counsel  representing  the  court 
and  Judge  Pierson  moved  that  the  order  to  show  cause  be 
quashed,  and  that  the  proceeding  be  dismissed  on  the  ground 
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that  the  facts  stated  do  not  warrant  any  rdief .    The  motion 
was  thereupon  submitted  for  final  decision. 

Whether  it  was  within  the  power  of  Judge  Clements  to  make 
the  orders  complained  of  depends  upon  what  power  he  acquired 
[1]  over  the  administration  proceeding  as  a  whole  by  the  mak- 
ing of  the  order  of  April  16,  1914.  That  he  had  power  to  make 
this  order  cannot  be  questioned.  He  was  then  sitting  at  Town- 
send,  and  properly  exercising  the  functions  of  Judge  Matthews. 
The  Constitution  confers  upon  a  district  judge  of  one  district 
the  power  to  hold  court  in  any  district  in  the  state,  in  place 
of  the  resident  judge  when  requested  by  the  resident  judge, 
and  makes  it  his  duty  to  do  so  when  required  by  law.  (Const., 
Art  VIII,  sec.  12.)  Section  6270  of  the  Revised  Codes  provides : 
''A  judge  of  the  district  court  of  any  judicial  district  may  hold 
the  district  court  in  any  county  of  another  district  than  his 
own  at  the  request  of  the  judge  thereof,  and,  upon  the  request 
of  the  governor,  it  is  his  duty  to  do  so;  and  in  either  case 
the  judge  holding  the  court  has  the  same  power  either  in  court 
or  chambers  as  a  judge  thereof."  Local  jurisdiction  of  estates 
is  in  the  county  in  which  the  decedent  resided  at  the  time  of  his 
death,  wherever  it  may  have  occurred.  (Rev.  Codes,  sec.  7383.) 
When  the  local  judge  is  for  any  reason  disqualified  to  sit  in  pro- 
bate proceedings  pending  or  about  to  be  instituted  in  the  court 
over  which  he  presides,  it  is  his  duty  to  call  in  the  judge  from  the 
nearest  adjoining  district  to  preside  in  such  proceeding.  It  is 
then  incumbent  upon  the  requested  judge,  if  not  himself  dis- 
qualified, to  obey  the  request  and  conduct  the  proceeding  to  a 
conclusion.  (Sec.  7484.)  As  an  alternative,  under  the  same 
circumstances,  an  order  must  be  made  transferring  the  proceed- 
ing to  an  adjoining  county  in  another  district.  The  judge  pre- 
siding in  the  adjoining  county  then  has  the  same  jurisdiction 
over  it  as  if  the  administration  had  been  originally  cognizable 
by  the  court  in  that  county.  (Sec.  7485.)  These  provisions 
make  it  clear  that  the  judge  called  in  while  presiding  has 
the  same  power  over  any  action  or  proceeding  pending  therein 
as  he  has  over  proceedings  pending  in  his  own  district  while  pre- 
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siding  there.  They  also  make  it  clear  that  this  power  is  only 
temporary  or  transitory,  and  cannot  endure  longer  than  his  sub- 
stitution for  the  local  judge  continues.  In  other  words,  when  he 
leaves  the  district  after  performing  the  duties  of  the  local  judge 
for  the  time,  his  jurisdiction  over  any  action  or  proceeding 
therein  ceases.  It  does  not  alter  the  case  that,  while  there  he 
ma;'  have  determined  a  question  raised  in  the  particular  action 
by  demurrer  or  motion,  or  that  he  has  made  an  order  in  a  probate 
proceeding.  The  local  jurisdiction  over  the  action  or  proceeding 
is  not  thereby  changed  so  far  as  thereafter  to  give  the  temporary 
judge  control  of  it  while  in  his  own  district.  This  cannot  be  the 
result  in  any  case,  except  by  change  of  venue  in  the  regular  way, 
as  under  section  7485,  supra,  or  the  provisions  relating  to  change 
of  venue  in  civil  or  criminal  cases. 

Under  our  plan  of  government,  the  people  are  entitled  to  be 
served  by  oflScers  of  their  own  choice.  This  statement  is  ex- 
emplified by  the  various  provisions  of  the  Constitution  for  local 
government  through  the  instrumentalities  of  counties  and  mu- 
nicipalities by  the  people  residing  in  them.  It  is  also  exemplified 
by  the  provisions  relating  to  the  creation  of  judicial  districts 
and  the  election  of  a  judge  in  each  of  them  by  the  people  residing 
therein  to  preside  over  the  court  held  at  the  seats  of  the  respec- 
tive counties  constituting  the  district.  As  an  officer  of  one 
county  cannot  exercise  any  official  functions  in  any  county  other 
than  that  in  which  he  was  elected,  neither  may  a  district  judge 
act  judicially  in  any  district  other  than  his  own  or  in  relation  to 
any  matter  pending  in  court  therein  in  any  county,  except  when 
authorized  by  law  to  do  so,  and  in  the  manner  and  under  the 
limitations  prescribed.  On  this  subject  this  court,  in  Wallace  v. 
Helena  Ky.  Co,,  10  Mont.  24,  24  Pac.  626,  said:  "It  will  be  ob- 
served that  the  Constitution  defines  the  jurisdiction  of  the  dis- 
trict courts  and  of  the  judges  thereof,  and  provides  for  one 
judge  in  each  district  to  exercise  these  judicial  powers,  in  hold- 
ing court  and  otherwise,  as  prescribed  by  the  Constitution.  The 
judicial  powers  of  the  district  judge  for  each  district  are  com- 
mitted to  one  chosen  person,  with  the  provision  that  *any  judge 
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of  the  district  court  may  hold  court  for  any  other  district  judge.* 
Under  that  provision  it  is  dear  that  any  district  judge  may  go 
into  another  district  and  hold  court  for  another  judge.  It  ia 
equally  clear,  also,  that  without  a  provision  of  law  authorizing 
it,  a  district  judge  would  not  have  authority  to  go  into  another 
district  and  exercise  his  judicial  functions.  The  jurisdiction 
must  be  conferred  by  law.''  Primarily,  though  he  is  classed  as 
a  state  officer,  he  is  such  only  for  the  purpose  of  administering 
justice  in  his  own  district.  And,  though  the  process  of  his  court 
extends  to  all  parts  of  the  state  (Const.,  Art.  VIII,  sec.  11),  ordi- 
narily the  exercise  of  his  power  is  limited  to  the  territorial  bound- 
aries of  his  district. 

The  provisions  for  temporary  service  by  a  judge  in  another 
district  than  his  own,  and  for  change  of  venue  in  particular  cases 
and  proceedings,  were  devised  to  meet  conditions  which  render 
it  impossible  or  improper  for  the  local  judge,  because  of  his  inter- 
est or  other  disqualification,  to  take  cognizance,  or  render  it  im- 
probable that  one  or  the  other  of  the  parties  to  a  controversy 
can  have  a  fair  and  impartial  trial  when  a  jury  is  necessary,  and 
a  jury  free  from  prejudice  which  exists  in  the  county  cannot  be 
had.  And,  though  these  provisions  relating  to  judges  confer 
powers,  they  confer  them  with  limitations  express  and  implied. 

A  judge  cannot  act  officially  in  another  district,  except  when 
requested  by  the  proper  authority  to  do  so ;  and  the  power  with 
which  he  thereby  becomes  vested,  except  as  hereafter  noted,  con- 
tinues only  while  he  is  actively  engaged  in  exercising  his  judi- 
cial functions  pro  tempore. 

The  extent  of  a  judge's  power  at  chambers  is  defined  by  sec- 
tion 6314  of  the  Revised  Codes:  *'The  judge  of  the  district  court 
may  at  chambers  issue,  hear  and  determine  writs  of  mandamiis, 
quo  warranto y  certiorari^  prohibition,  injunction  and  other  origi- 
nal and  remedial  writs,  and  also  all  writs  of  habeas  corpus  on 
petition  by,  or  on  behalf  of  any  person  held  in  actual  custody 
in  his  district,  and  grant  all  ordei*s  and  writs  which  are  usually 
granted  in  the  first  instance  upon  an  ex  parte  application,  and, 
at  chambers,  hear  and  dispose  of  such  orders  and  writs ;  and  may 
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also,  at  chambers,  make  any  order,  issue  any  process,  and  hear 
and  determine  any  matter  necessary  in  the  exercise  of  his  powers 
in  matters  of  probate,  or  in  any  action  or  proceeding  provided 
by  law.  If  a  jury  is  necessary  the  judge  may  open  court  and 
obtain  a  jury  as  in  other  cases."  Generally  speaking,  this  pro- 
vision can  have  application  only  to  cases  and  proceedings  pend- 
ing in  the  district  court  where  jurisdiction  has  regularly  been 
obtained.  It  refers  primarily  to  the  judge  of  the  district  includ- 
ing the  particular  county  in  which  the  proceedings  properly 
belong.  When  requested  to  go  in  his  official  capacity  to  another 
district,  he  possesses  in  this  behalf  for  the  time  all  the  power 
over  matters  properly  before  him,  he  has  when  in  his  own  dis- 
trict over  matters  pending  there ;  but  his  power  at  chambers  to 
determine  any  matter  left  pending  in  the  district  into  which  he 
has  been  called  ceases  when  he  has  returned  to  his  own  district. 
To  state  the  proposition  in  another  way:  When  a  judge  called 
in  ceases  to  hold  court,  the  causes  and  proceedings  pending  and 
undetermined  remain  as  they  were  left  by  him,  to  be  determined 
by  the  local  judge.  The  jurisdiction  of  the  latter  over  them  is 
not  disturbed  or  modified  in  any  way  by  the  fact  that  the  visit- 
ing judge  has  for  the  time  been  authorized  to  do  anything  neces- 
sary to  be  done  in  relation  to  them.  To  this  general  statement 
of  the  rule  there  may  be  noted  these  exceptions :  When  a  judge 
has  been  substituted  for  the  local  judge  because  of  disqualifica- 
tion of  the  latter  in  a  probate  proceeding,  as  to  that  proceeding 
the  substituted  judge  must  under  section  7484,  supra,  preside 
therein  until  it  has  been  concluded.  This  the  statute  declares  to 
be  his  duty.  As  to  this  matter  his  power  at  chambers  is  defined 
by  the  statute.  So  again,  if,  under  the  same  condition,  a  trial 
in  a  civil  case  has  been  conducted  to  final  judgment  by  a  substi- 
tuted judge,  he  may,  until  the  motion  for  new  trial  proceedings 
and  the  like  are*  disposed  of,  make  at  chambers  in  his  own  dis- 
trict such  ex  parte  orders  relating  to  extensions  of  time  and  the 
like  as  may  be  necessary.  (Farleigh  v.  Kelly,  24  Mont.  369,  62 
Pac.  495,  685.)  He  may  if  the  local  judge  is  disqualified,  dis- 
1)080  of  the  motion  for  a  new  trial.     (Rev.  Codes,  sec.  7140.)    It 
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may  also  be  that,  though  the  local  judge  may  not  have  been  dia- 
qaalified  in  a  civil  case,  the  judge  who  presided  at  the  trial 
should,  if  not  himself  disqualified  in  the  meantime,  properly  con- . 
duct  to  a  conclusion  the  proceedings  on  motion  for  a  new  trial, 
because  he  is  best  qualified  to  hear  and  dispose  of  them.  Hav- 
iug  assumed  to  conduct  the  case  to  judgment,  it  would  seem  that 
he  must  of  necessity  make  a  complete  disposition  of  it  so  far  as 
the  trial  court  is  ooncemed.  But  it  is  not  necessary  to  discuss 
and  define  in  this  case  the  exact  extent  of  the  power  which  may 
be  exercised  at  chambers  by  the  substituted  judge  in  these  and 
like  matters  after  he  has  returned  to  his  own  district.  The  ac- 
cident that  he  has  been  called  upon  to  make  some  order  in  a  cause 
or  proceeding  in  relation  to  which  the  local  judge  was  not  dis- 
qualified does  not  authorize  him  to  retain  control  over  it  or  to 
intermeddle  with  it  in  any  way,  either  at  his  chambers  in  his 
district,  or  by  assuming  to  return  to  the  district  where  it  is  pend- 
ing, unless  an  emergency  occurs  such  as  is  provided  for  in  sec- 
tion 7140,  supra,  requiring  a  motion  to  be  disposed  of  which  he 
may  hear  and  determine  at  chambers.  Except  as  provided  by 
the  Gonfititution  and  the  provisions  of  the  Codes  cited  above,  it 
is  the  duty  of  a  judge  to  hear  and  determine  all  legal  proceed- 
ings properly  cognizable  in  his  own  district.  It  is  the  right  of 
litigants  to  have  him  do  so,  and  the  judge  of  no  other  district  has 
the  right  to  interfere  in  any  way. 

Judge  Clements  therefore  had  no  authority  to  make  the  sev- 
eral orders  complained  of.    So  far  as  the  record  shows,  Judge  • 
Matthews  was  present  in  his  district  at  the  time  they  were  made. 
He  was  not  disqualified.    Jurisdiction  of  the  Dolenty  estate  was 
vested  in  him,  and  Judge  Clements  had  no  right  to  interfere. 

There  is  nothing  in  the  case  of  Farleigh  v.  Kelly,  supra,  upon 
which  counsel  rely  to  justify  his  action,  or  that  will  uphold  it  in 
any  particular.  It  merely  decides  that,  when  a  local  judge, 
because  disqualified  has  called  in  another  judge  to  try  a  par- 
ticular case  the  substituted  judge  may  make  an  order  at  cham- 
bers in  his  own  district  extending  the  time  in  which  to  prepare 
and  serve  a  bill  of  exceptions  on  motion  for  new  trial.    And, 


320  State  v.  District  Couet  et  au       [Oct.  T.  '15 

though  it  does  furnish  support  for  the  proposition  that  the  substi- 
tuted judge  after  his  return  to  his  district  may  make  any  order 
at  chambers  necessary  to  the  proper  conduct  of  a  proceeding  or 
case  properly  cognizable  by  him,  he  is  not  at  liberty  to  make 
orders  relating  to  others.  If  this  were  the  rule,  the  greatest  con- 
fusion would  result;  for  the  several  parties  interested  might 
apply  at  the  same  time  to  judges  of  two  adjoining  districts  for 
the  same  order.  A  difference  of  opinion  in  the  two  judges  would 
result  in  conflicting  orders  relating  to  the  same  matter. 

It  remains  to  inquire  whether  this  court  should  grant  the  re- 
[2]     lief  demanded.    It  is  undoubtedly  the  general  rule  that  one 
judge  may  not  review  the  action  of  another  judge  of  co-ordinate 
jurisdiction,  especially  when  such  action  results  in  an  order  or 
judgment  which  may  be  reviewed  on  appeal.     (17  Am.  &  Eng. 
Ency.  Law   (2d  ed.),  718;  Fisher  v.  Hepburn,  48  N.  Y.  41; 
Warren,  Wallace  &  Co,  v.  Simon,  16  S.  C.  362.)     Such  action  is 
reviewable  only  by  the  appellate  court.    There  are  exceptions  to 
this  rule,  however.    Among  them  is  the  case  in  which  the  par- 
ticular judgment  or  order  has  been  made  without  jurisdiction. 
This  exception  is  recognized  in  Kamp  v.  Kamp,  5&  N.  Y.  212.    An 
action  for  divorce  had  proceeded  to  final  judgment  which  made 
no  provision  for  alimony.    Later  the  plaintiff  made  application 
for  alimony;  the  defendant  appearing  and  resisting  it.    There- 
upon proceedings  were  had  which  resulted  in  an  order  granting 
her  motion  and  fixing  the  amount  of  her  alimony.     The  defend- 
ant thereafter  moved  before  another  judge  that  the  order  be 
vacated  and  set  aside  as  void.    The  motion  waa  denied.    Upon 
appeal  this  order  was  reversed,  the  court  holding  that,  though 
the  first  order  was  appealable,  the  judge  to  whom  the  motion 
to  vacate  was  addressed  should  have  granted  the  relief  sought. 
The  court  said:  **The  want  of  jurisdiction  to  make  the  orders 
and  give  the  judgment  complained  of  is  undoubtedly  available 
to  the  defendant  as  a  defense  to  the  action  referred  to  in  the 
papers  before  us  and  now  pending  against  him  to  enforce  them ; 
but  he  is  at  liberty  by  a  more  direct  and  summary  proceeding  to 
have  them  set  aside  and  vacated^  and  the  fact  that  proceedings 
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are  in  progress  to  enforce  them  is  a  reason  why  the  court  should 
listen  to  his  application.''  The  court  also  said:  ** Judgments  of 
courts  proceeding  within  their  jurisdiction  cannot  be  questioned 
collaterally  by  other  tribunals,  except  upon  appeal  upon  the 
ground  of  mistake  or  error;  but  judgments  by  courts  having  no 
jurisdiction  are  as  no  judgments,  and  bind  no  one."  If  this 
announcement  of  the  rule  is  correct  as  between  co-ordinate 
judges,  for  a  much  stronger  reason  should  a  judge  grant  relief 
[3]  from  a  void  or  voidable  judgment  or  order  made  by  him- 
self, or,  what  is  the  same  thing  in  legal  theory,  by  a  judge  who 
tor  the  time  is  performing  his  functions. 

While  Judge  Clements  is  sitting  in  Helena  his  power  is  co-ordi- 
nate— ^that  is,  equal  in  rank — with  that  of  Judge  Matthews  at 
Townsend,  or  that  of  any  other  judge  sitting  in  his  place.  "Who- 
[4]  ever  may  be  the  judge  presiding,  he  does  not  sit  as  a  co-ordi- 
nate judge  of  the  court  at  Townsend,  but  is  a  constituent  part 
of  the  court,  and  orders  and  judgments  made  by  him  are  orders 
and  judgments  of  that,  and  not  of  a  co-ordinate,  court;  for  a 
court  cannot  be  co-ordinate  with  itself.  It  is  doubtless  true  that 
in  districts  in  which  there  are  two  or  more  judges  presiding  over 
distinct  departments,  such  judges  occupy  the  relation  of  co-ordi- 
nate judges,  in  the  sense  that  neither  may  ordinarily  review  the 
action  of  the  other ;  but  this  is  not  the  situation  in  the  fourteenth 
district.  Each  judge  who  lawfully  serves  there  serves  as  the 
judge  of  that  court,  and  when  he  is  called  upon  to  review  any 
action  theretofore  taken  in  that  court  by  himself  or  any  other 
judge,  he  is,  in  contemplation  of  law,  merely  exercising  a  legit- 
imate control  over  the  proceedings  of  that  court.  When,  there- 
fore. Judge  Pierson  was  called  to  dispose  of  relator's  motion,  he 
was  bound  to  consider  and  determine  the  rights  involved  just  as 
though  he  had  been  Judge  Matthews. 

All  of  the  orders  complained  of,  save  one,  were  apparently 
made  by  Judge  Clements  while  presiding  in  Townsend.  These 
are  therefore  fair  upon  the  face.  The  order  relating  to  the  sale 
to  Laura  T.  Oalen  is  not ;  for  the  order  fixing  the  time  for  hear- 
ing on  the  report  of  sale  fixed  the  place  of  hearing  at  Helena. 

61  Mont.~-21 
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Presumably,  therefore,  the  hearing  was  at  Helena.  The  notice, 
being  a  part  of  the  record  discloses  on  the  face  of  it  that  the 
order  is  void  for  want  of  jurisdiction.  It  was  clearly  the  duty 
of  Judge  Pierson  to  set  it  aside ;  for  it  was  of  no  greater  validity 
than  so  much  waste  paper,  or  than  if  it  had  been  signed  by  the 
attorney  for  the  executrix.  We  think  it  was  also  his  duty,  when 
it  was  made  to  appear  that  the  order  authorizing  the  conveyance 
to  Kimpton  was  made  at  Helena,  to  vacate  and  set  it  aside,  for 
it  was  apparent,  not  only  that  it  was  made  without  notice,  but 
also  in  violation  of  the  terms  of  the  order  of  sale,  in  that  it 
amounted  to  a  sale  on  credit  for  an  indefinite  time,  whereas  the 
order  of  sale  required  all  sales  to  be  made  for  cash.  The  same 
duty  arose  as  to  the  order  modifying  the  order  of  sale  and  those 
reducing  the  bonds  of  the  executrix.  These  were  all  ex  parte, 
and  were  made  without  any  authority  whatever.  It  is  true  that 
the  two  orders  relating  to  the  sales  to  Qalen  and  Kimpton  were 
appealable.  (Rev.  Codes,  sec.  7098,  subd.  3.)  But  we  do  not 
think  the  fact  that  the  relator  failed  to  appeal  from  them,  if 
such  was  the  fact,  should  be  held  conclusive  against  his  right  to 
obtain  summary  relief  by  way  of  a  motion  in  the  same  court  in 
which  the  orders  had  been  ostensibly  made. 

There  has  been  suggested  to  us  no  reason  why  this  court  should 
not  under  its  supervisory  power  grant  summary  relief  from 
[5]  Judge  Pierson 's  action.  His  order  denying  the  motion  is 
not  appealable.  If  the  relator  was  entitled  to  relief  at  his  hands, 
as  we  have  said,  the  facts  disclosed  certainly  warrant  interfer- 
ence by  this  court  to  relieve  the  administration  from  the  con- 
fusion brought  into  it  by  the  several  orders  in  question.  The 
exigencies  of  the  case  call  for  interference.  The  estate  has  been 
in  process  of  administration  for  several  years.  It  is  the  policy 
of  the  law  that  such  proceedings  be  brought  to  a  speedy  termina- 
tion, to  the  end  that  the  estate  involved  shall  not  be  wasted  by 
needless  expense  incident  to  delays  and  the  allowances  made  to 
the  widow,  that  the  creditors  may  have  prompt  satisfaction  of 
their  claims,  and  that  the  property,  if  any  remains,  may  be  dis- 
tributed to  the  lawful  heirs.    To  refuse  relief  in  this  case  would 
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rde^Bte  the  relator  and  other  creditors  to  the  delays  necessarily 
incident  to  tedious  litigation  to  which  they  will  be  compelled  to 
resort  in  order  to  have  the  administration  readjusted  and  set 
in  order.  On  the  whole  a  case  is  made,  we  think  which  comes 
within  the  purview  of  the  court's  supervisory  power  aa  defined 
in  State  ex  rel.  Whiteside  v.  District  Court,  24  Mont.  539,  63  Pac. 
395,  and  as  exercised  in  other  cases.  (State  ex  rel.  Anaconda  C. 
M.  Co.  V.  District  Court,  25  Mont.  504,  65  Pac.  1020;  State  ex  rel. 
Sutton  V.  District  Court,  27  Mont.  128,  69  Pac.  988.) 

Therefore  the  district  court  is  directed  to  set  aside  the  order 
denying  relator's  motion  and  to  enter  an  order  vacating  and 
setting  aside  the  orders  complained  of. 

Writ  granted. 

Mb.  Justicb  Sanneb  and  Mb.  Justice  Holloway  concur. 


STATE  EX  BEL.  McDonald,  respondent,  v.  GBTCHELL, 

Mayob,  et  al..  Appellants. 

(No.  3,570.) 
(Submitted  September  25,  1915.    Decided  October  22,  1915.) 

[152  Pac.  480.] 

Cities  and  Towns — Metropolitan  Police  Law — Dismissal  of  Offi- 
cers— Disregard  of  Provisions — Mandamus — Reinstatement  to 
Office. 

1.  Where  a  policeman,  wbo  bad  been  permanently  appointed  in  a 
eitj  of  the  first  claPS  under  the  Metropolitan  Police  Law,  was  dis- 
mlFsed  without  trial,  ostensibly  to  reduce  the  force,  the  evidence 
showing,  however,  that  he  was  not  placed  on  the  eligible  list  and  that 
as  many  policemen  were  employed  after  as  before  his  discharge,  and 
that  some  officers  were  retained  whose  commissions  bore  dates  sub- 
sequent to  his,  a  judgment  in  ma^idamus  compelling  his  reinstatement 
was  proper. 

[As  to  mandamViS  against  public  officers,  see  note  in  98  Am.  St.  Hep. 
863.  As  to  mandamus  to  compel  the  reinstatement  of  a  teacher,  see 
note  in  49  L.  B.  A.  (n.  s.)  62.] 
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Appeal  from  District  Court,  Missoula  County;  John  E.  Patter- 
son, Judge. 

Mandamus  by  the  state  on  relation  of  P.  J.  McDonald  against 
Andy  Getchell,  as  mayor  of  the  city  of  Missoula,  and  others. 
Prom  a  judgment  ordering  the  writ  to  issue  and  an  order  deny- 
ing them  a  new  trial,  defendants  appeal.    Affirmed. 

Mr.  Jas,  L.  Wallace  and  Mr.  Chas.  N.  Madeen,  fop  Appellants, 
submitted  a  brief  and  argued  the  cause  orally. 

Mr.  Harry  H.  Parsons  and  Messrs,  HaU  Jk  WhitlocJc,  for  Re- 
spondent, submitted  a  brief;  Mr.  A.  N.  Whitlock  argued  the  cause 
orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  city  of  Missoula  is  a  municipal  corporation  organized 
under  the  laws  of  this  state.    It  is,  and  for  several  years  has 
been,  a  city  of  the  first  class.    It  was  governed  by  a  mayor  and 
board  of  aldermen  until  1911,  when  it  adopted  the  commission 
plan  of  government  and  elected  a  mayor  and  two  commissioners, 
who  since  then  have  constituted  the  governing  body  of  the  city. 
In  1910  P.  J.  McDonald  successfully  passed  an  examination 
before  the  examining  and  trial  board  of  the  police  department 
of  the  city,  received  his  appointment  as  policeman  for  the  proba- 
tionary term,  qualified  and  discharged  the  duties  of  his  office 
during  such  term,  and  was  then  appointed  permanently — all 
under  the  Metropolitan  Police  Law  in  force  in  this  state  and 
obligatory  upon  a  city  of  the  class  to  which  Missoula  belongs. 
He  qualified  for  the  permanent  appointment  and  served  continu- 
ously as  policeman  until  about  May  27,  1914,  when  he  was  dis- 
missed without  a  trial.     He  instituted  this  proceeding  in  manr- 
damus  to  compel  his  reinstatement,  and  prevailed  in  the  district 
court.    The  defendants  have  appealed  from  the  judgment  ana 
an  order  denying  them  a  new  trial. 
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The  case  aa  presented  to  ns  is  extraordinary  in  some  respects. 
[1]  The  defendants  did  not  attempt  to  excuse  or  justify  their 
action  in  removing  the  relator  from  his  office,  either  in  their 
pleading  or  upon  the  trial.  With  the  exception  of  certain  ad- 
missions, their  answer  is  substantially  a  general  denial.  Although 
they  constitute  the  governing  body  of  the  city  and  admit  that 
defendant  GetcheU  is  mayor,  that  Hodson  and  Houston  are  com- 
missioners, and  that  the  three  constitute  the  council  for  the  city, 
in  their  answer  they  deny  under  oath  that  Missoula  is  a  munici- 
pal corporation,  that  it  is  a  city  of  the  first  class,  that  it  was 
ever  controlled  by  the  aldermanic  form  of  government,  or  that 
it  is  now  operating  under  the  commission  plan.  The  only  evi- 
dence offered  by  the  city  at  the  hearing  consisted  of  Ordinance 
148  and  a  resolution  of  the  council  adopted  May  27,  1914.  The 
ordinance,  which  abolished  the  office  of  city  detective  and  special 
policeman,  was  approved  in  1906,  four  years  before  the  relator 
was  first  appointed  to  office.  The  evidence  was  wholly  immate- 
rial, since  it  did  not  relate  to  the  office  to  which  relator  seeks 
reinstatement. 

The  resolution  referred  to  directed  the  commissioner  of  public 
safety  and  charity  to  reduce  the  police  force  to  the  lowest  pos- 
sible working  number  consistent  with  the  maintenance  of  peace 
and  good  order;  but  it  was  not  followed  by  any  evidence  that 
rdator  was  discharged  or  relegated  to  the  eligible  list  in  pursu- 
ance of  the  policy  indicated  in  the  resolution.  On  the  contrary, 
the  evidence  discloses  that  as  many  policemen  were  employed 
after  as  before  the  date  of  relator's  discharge,  that  the  relator 
was  one  of  the  oldest  policemen  in  point  of  service,  and  that  sev- 
eral whose  commissions  were  subsequent  to  his,  were  retained  in 
the  city's  police  service.  We  have  for  consideration  a  meritori- 
ous case  in  which  relator  demonstrated  that  he  was  ousted  from 
office  to  which  he  was  entitled,  and  that  his  discharge  was  effected 
in  flagrant  violation  of  the  Metropolitan  Police  Law.  The  judg- 
ment restoring  him  is  manifestly  just;  and  since  it  is  inconceiv- 
able under  the  circumstances  that  any  substantial  rights  of  de- 
fendants have  been  prejudicially  affected,  the  errors  committed 
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upon  the  trial,  if  such  there  were,  will  be  disregarded.  Section 
6593,  Revised  Codes,  provides :  *  *  The  court  must,  in  every  stage 
of  an  action,  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  .aflfect  the  substantial  rights  of  the 
parties,  and  no  judgment  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect." 
The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Samneb  concur. 


BUSH,  ExEcuTBix,  Appellant,  v.  BAKER,  Respondent. 

(No.  3,560.) 
(Submitted  September  17,  1915.    Decided  October  22,  1915.) 

[152  Pac.  750.] 

Landlord  wnd  Tenant — Unlawful  Detainer — Complaini — Suffi- 
ciency — Evidence — Invited  Error — Repairs — New  Trial — Fcr- 
dict  Against  Law — Theory  of  Case. 

New  Trial — ^When  Verdict  Against  Law. 

1.  A  verdict  is  "against  law"  within  the  meaning  of  section  6794, 
Bevised  Ck>des,  only  when  it  is  contrary  to  the  law  of  the  case  as  given 
to  the  jary  in  the  instructions. 

Unlawful  Detainer — ^Unpaid  Rent — Jurisdiction. 

2.  Where  a  landlord  regained  possession  of  rented  premises  pending  an 
appeal  by  defendant  from  a  judgment  against  him  in  a  justice's  court, 
in  an  action  for  unlawful  detainer  and  the  recovery  of  unpaid  rent,  the 
trial  in  the  district  court  could  properly  proceed  upon  an  amended  com- 
plaint averring  the  fact  that  plaintiff  had  recovered  possession  in  the 
meantime,  to  determine  the  question  of  unpaid  rent  alone,  the  issue  of 
unlawful  detainer  having  been  eliminated  from  the  case  by  the  aver- 
ment  in   the   complaint. 

Same — Complaint — Sufficiency — Inferences. 

3.  The  complaint  in  an  action  for  unlawful  detainer,  alleging  a 
demand  for  possession  unless  the  defendant  pay  the  rent,  his  refusal  to 
surrender,  and  his  retention  of  the  premises  until  he  was  compelled  by 
legal  process  to  give  them  up,  impliedly  set  forth  that  the  defendant's 
possession  after  such  demand  was  without  the  plaintiff's  permission, 
and  sufficiently  characterized  the  action  as  for  an  unlawful  detainer 
after  default  in  the  payment  of  rent. 
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Sime — "BAnt — ^Recovery — Evidence. 

4.  To  support  a  recovery  of  rent  in  an  action  for  unlawful  detainer 
under  Bubdivision  2  of  section  7271,  Revised  Codes,  plaintiff  must  es- 
tablish, and  the  jury  must  find,  that  there  had  been  an  unlawful 
detainer. 

[As  to  availability  of  defense  of  equitable  estoppel  in  action  of 
forcible  entry  and  detainer,  see  note  in  49  L.  B.  A.  (n.  s.)  778.] ' 

Appeal — Invited  Error — Effect. 

5.  Error  cannot  be  predicated  upon  the  exclusion  of  evidence  which 
was  rejected  upon  objection  of  appellant,  based  on  a  theory  of  the 
ease  acquiesced  in  by  him. 

Landlord  and  Tenant — ^Repairs — Right  of  Tenant. 

6.  Where  a  landlord  fails  to  make  repairs  after  notice,  the  tenant 
may  himself  repair,  within  the  limits  stated  in  section  5227,  Revised 
Codes,  but  has  no  redress  in  damages  for  injury  to  person  or  property 
consequent  upon  the  former's  failure  to  repair. 

[As  to  duty  of  tenant  to  notify  landlord  of  need  of  repairs  during 
term,  see  note  in  Ann.  Oas.  1912B,  353.] 

Same — ^Repairs — ^Limit  of  Expenditure — Statute — Erroneous  Instruction. 

7.  Section  5227,  Revised  Codes,  provides  that  a  lessee  may  himself 
make  necessary  repairs  if,  within  a  reasonable  time  after  notice  to 
the  lessor,  the  latter  neglects  to  do  so,  provided  a  greater  expenditure 
than  one  month's  rent  is  not  required  to  remedy  the  defect,  which  may 
be  deducted  from  the  rent.  Held,  that  an  instruction  that  the  jury 
could  not  allow  defendant's  expenditures  for  repairs  to  a  greater 
amount  than  one  month's  rent  was  error,  inasmuch  as  defendant  tenant, 
after  making  repairs  to  an  amount  equal  to  one  month's  rent,  could 
properly  repair  a  subsequent  dilapidation  occurring  in  a  subsequent 
month,  even  though  both  expenditures  exceeded  the  amount  of  one 
month's  rent. 

[As  to  right  to  civil  action  for  forcible  entry  and  detainer,  see  note 
in  121  Am.  St.  Rep.  369.] 

Appeal  from  District  Court,  Silver  Bow  County;  J,  J.  Lynch, 
Judge. 

Action  by  IVfary  Bush,  executrix,  against  Charles  A.  Baker. 
From  an  order  granting  defendant's  motion  for  new  trial,  plain- 
tiff appeals.    Affirmed. 

Messrs.  Nolan  dk  Donovan,  Peter  Breen  and  N,  A.  Botering, 
for  Appellant,  submitted  a  brief;  Mr.  Botering  argued  the  cause 
orally. 

The  action  for  unlawful  detainer  does  not  abate  by  reason  of 
the  fact  that  the  tenant  surrenders  possession  of  the  premises 
during  the  pendency  thereof.  (See  Peters  v.  Fisher,  50  Mich. 
331,  15  N.  W.  496 ;  McLain  v.  Nurnherg,  16  N.  D.  144,  112  N.  W. 
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243 ;  Eebron  Church  v.  Adams,  121  Mass.  257 ;  Bameti  v.  Feary, 
101  Ind.  95.) 

At  the  common  law,  in  the  absence  of  special  stipulation  in  the 
lease,  the  landlord  was  under  no  obligation  to  maintain  the  prem- 
ises in  a  tenantable  condition  during  the  term  of  the  lease, 
(Tiffany,  Landlord  &  Tenant,  sec.  87;  Landt  v.  Schneider,  31 
Mont.  15,  77  Pac.  307 ;  York  v.  Steward,  21  Mont.  515,  43  L.  E.  A. 
125,  55  Pac.  29;  24  Cyc.  1081.)  The  statute  (Rev.  Codes,  sees. 
5226,  5227)  modifies  the  eommon-law  rule,  but  only  to  the  ex- 
tent that  it  gives  to  the  tenant  the  option  to  make  the  repairs 
under  the  circumstances  specified  in  the  statute,  or  to  surrender 
the  lease.  Defendant  is  not  authorized  by  these  sections  to  claim 
damages  on  account  of  dilapidations  of  the  permises.  {Van 
Every  v.  Ogg,  59  Cal.  563,  565,  566 ;  Tatum  v.  Thompson,  86  Cal. 
203,  24  Pac.  1009 ;  Gately  v.  Campbell,  124  Cal.  520,  57  Pac.  567 ; 
Callahan  v.  Loughran,  102  Cal.  476,  36  Pac.  835 ;  Sieher  v.  Blanc, 
76  Cal.  173,  18  Pac.  260.)  If  the  tenant  remains  in  possession, 
however,  the  landlord's  failure  to  repair  is  no  defense  to  an  ac- 
tion for  rent,  except  to  the  amoimt  named  in  the  statute,  ex- 
pended by  the  tenant  upon  repairs.  {Mororvy  v.  Hellings,  110 
Cal.  219,  42  Pac.  560.) 

Mr,  James  H.  Baldwin,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

The  proceeding  is  one  for  an  alleged  unlawful  detainer  of  real 
property  after  failure  to  pay  rent — a  special  statutory  proceed- 
ing— and  the  district  court  had  jurisdiction  only  to  proceed  in 
the  manner  and  to  the  extent  provided  by  statute.  We  must 
therefore  look  to  the  statute  for  the  authority  to  bring  the  action 
and  for  the  procedure  to  be  followed  both  in  bringing  the  action. 
and  after  its  institution.  {Hurley  v.  O'Neill,  31  Mont.  595,  79 
Pac.  242,  243 ;  Kirk  v.  Smith,  48  Mont.  489,  138  Pac.  1088 ;  Miley 
v.  Northern  Pac.  Ry.  Co.,  41  Mont.  51,  108  Pac.  55;  Centennial 
Brewing  Co,  v.  Rouleau,  49  Mont.  490,  143  Pac.  969  j  see.  7271, 
Rev.  Codes.) 
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Appellant  secured  possession  of  the  premises  here  in  contro- 
versy, at  a  time  prior  to  the  expiration  of  the  term  for  which  she 
had  leased  them  to  respondent,  under  a  writ  of  restitution  issued 
in  this  proceeding  at  her  request.  She  is  not  in  a  position  to 
contend  that  the  proceeding  is  not  one  in  unlawful  detainer,  or 
that  the  question  of  her  right  to  the  issuance  of  the  writ  under 
which  she  secured  possession  of  the  premises  is  immaterial  and 
cannot  now  be  considered.  The  cases  cited  by  appellant  are  not 
in  point.  In  Peters  v.  Fisher,  50  Mich.  331, 15  N.  W.  496,  pend- 
ing the  trial  on  appeal  the  term  for  which  the  premises  were  let 
expired  and  the  defendant  voluntarily  surrendered  possession  of 
the  premises.  He  then  contended  that  the  proceeding  should 
abate.  His  contention  was  overruled,  the  court  saying:  **The 
question  at  issue  in  the  case  before  the  commissioner  and  on  the 
appeal  was  whether  the  respondent  was  holding  the  premises 
wrongfully  when  the  proceeding  begun.  If  he  was,  the  complain- 
ant was  entitled,  not  only  to  a  judgment  for  restitution,  but  also 
to  damages  and  costs."  The  decision  in  McLain  v.  Nurnberg,  16 
N.  D.  144, 112  N.  W.  243,  is  based  upon  the  fact  that  the  defend- 
ant had  "voluntarily"  surrendered  possession  of  the  premises 
prior  to  the  trial  and  a  statutory  provision  permitting  "a  cause 
of  action  for  unpaid  rent  to  be  joined  with  a  cause  of  action  for 
forcible  detainer."  In  Hebron  Church  v.  Adams,  121  Mass.  257, 
prior  to  the  time  of  trial  the  plaintiff  had  lost  the  right  to  the 
possession  of  the  premises.  Defendant  contended  that  as  a  re- 
sult the  action  should  abate.  The  court  held  that  the  plaintiff 
had  a  good  cause  of  action  at  the  time  the  proceeding  was  com- 
menced, and  that  the  action  would  not  abate.  In  Bamett  v. 
Feary,  101  Ind.  95,  the  conditions  were  the  same,  with  the  addi- 
tional fact  that  the  defendant  had  voluntarily  surrendered  pos- 
session of  the  premises  prior  to  the  trial. 

There  is  nothing  in  the  evidence  tending  to  prove  that  the 
three  days'  notice  in  writing  required  by  statute  was  ever  served 
upon  respondent.  Such  proof  was  essential  to  appellant's  re- 
covery. (Sec.  7271,  subd.  2,  Eev.  Codes;  Centennial  Brewing 
Co.  V.  RouLeaUf  supra.)     Service  of  the  notice  to  pay  rent  or  quit 
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is  jurisdictional.    It  is  essential  to  put  tlie  defendant  in  fault 
A  tenant  does  not  become  primarily  an  unlawful  detainer  upon 
a  breach  of  the  covenant  in  the  lease  to  pay  rent,  but,  rather, 
upon  a  failure  to  pay  rent  or  quit  after  demand  by  legal  notice 
in  the  statutory  time.     This  constitutes  him  an  "unlawful  de- 
tainer" of  the  premises.     Service  is  an  act  to  be  performed 
before  suit,  a  fact  to  be  alleged  in  bringing  suit,  and  a  fact  to  be 
proved  to  successfully  maintain  it.    Without  such  service  the 
court  is  without  jurisdiction  to  grant  any  relief.     (Centennial 
Brewing  Co.  v.  Rouleavr,  supra;  Martin  v.  Splivalo,  56  Cal.  128, 
129 ;  Lacrabere  v.  Wise,  141  Cal.  554,  75  Pac.  185 ;  New  v.  Collins, 
21  Okl.  430,  96  Pac.  607 ;  Lowman  v.  West,  8  Wash.  355,  36  Pac 
258;  Hunter  v.  Porter,  10  Idaho,  72,  77  Pac.  434;  Barnes  v.  Cox, 
12  Utah,  30,  41  Pac.  557 ;  Stuller  v.  Sparks,  51  Kan.  19,  31  Pac. 
301.)     There  was  no  evidence  tending  to  show  that  the  respond- 
ent was  ever  guilty  of  unlawful  detainer.    The  motion  for  new 
trial  was  properly  granted.    "Nor  could  the  three  days'  notice 
required  by  section  791  of  the  Civil  Code  be  waived  so  as  to  re- 
lieve the  plaintiff  from  the  necessity  of  giving  it,  for  it  was  a 
prerequisite  to  bringing  the  action.     •    •     •    The  notice  was  a 
condition  precedent  to  the  plaintiff  *s  right  to  resort  to  the  sum- 
mary remedy  of  an  action  for  unlawful  detainer."     {Martin  v. 
Splivalo,  56  Cal.  128.) 

MB.  JUSTICE  SANNER  delivered  the  opinion  of  the  court 

Appeal  from  an  order  granting  a  motion  for  a  new  trial.  The 
grounds  assigned  in  the  notice  of  intention  were:  Insufficiency 
of  the  evidence  to  justify  the  verdict,  that  the  verdict  is  against 
law,  and  errors  of  law  occurring  at  the  trial.  The  first  of  these 
grounds  is  not  before  us,  because  the  motion  was  heard  on  the 
minutes  of  the  court  by  a  judge  who  did  not  preside  at  the  trial, 
and,  as  conceded  on  oral  argument  by  both  parties,  it  was  not, 
and  could  not  have  been,  granted  for  insufficiency  of  the  evi- 
dence. The  second  ground  is  plainly  without  merit.  The  re- 
spondent does  not  indicate,  nor  does  the  record  disclose,  any  con- 
trariety between  the  verdict  and  the  instructions.    A  verdict  is 
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[1]  "against  law,'*  in  the  sense  of  section  6794  of  the  Revised 
Codes,  only  when  it  is  contrary  to  the  law  of  the  case  as  given 
to  the  jury  in  the  instmctionB.  (Allen  v.  Bear  Creek  Coal  Co,, 
43  Mont.  269,  115  Pac.  673 ;  Previsich  v.  Butte  Electric  By.  Co,, 
47  Mont.  170,  131  Pac.  25;  Melzner  v.  Baven  Copper  Co,,  47 
Mont.  351, 132  Pac.  552.)  It  remains,  then,  to  ascertain  whether 
the  order  appealed  from  can  be  justified  because  of  errors  of  law. 

The  cause  originated  in  the  justice  court  upon  a  complaint 
which  alleged  the  letting  of  a  certain  dwelling  to  the  defendant, 
his  failure  to  pay  the  rent  stipulated  in  the  lease,  the  amount  of 
such  rent  due,  service  on  July  5,  1911,  of  a  written  demand  that 
he  pay  the  rent  due  or  quit  the  premises,  his  refusal  to  do  either, 
and  that  he  '' unlawfully  holds  and  continues  in  the  possession 
of  the  said  premises  •  •  •  without  permission  of  the  plain- 
tiff." The  prayer  was  "for  the  sum  of  $290,  rent  due,  for  the 
restitution  of  the  said  premises,  and  for  costs  of  suit."  Issue 
was  joined  and  the  cause  tried  before  the  justice  of  the  peace, 
who,  (m  August  7, 1911,  found  all  the  allegations  of  the  complaint 
to  be  true,  '*and  that  the  defendant  unlawfully  holds  possession 
of  the  premises  described  in  the  complaint  after  default  in  the 
payment  of  rent,"  and  adjudged  "that  the  plaintiff  do  have  and 
recover  •  •  •  the  possession ' '  of  the  premises  *  *  and  the  sum 
of  $290  as  rent. " 

The  defendant  appealed  to  the  district  court,  and  in  that  court 
an  amended  complaint  was  filed  which  differs  from  the  original 
complaint  in  its  failure  to  specifically  state  that  the  defendant 
was  holding,  or  ever  had  held,  possession  without  the  plaintiff's 
permission;  but  it  alleges  that:  "The  defendant  refused  to  de- 
liver up  the  possession  of  the  said  premises  until  on  or  about  the 
day  of  April,  1912,  when  he  was  compelled  so  to  do  by  pro- 
cess of  court  duly  issued  herein."  The  defendant  answered: 
(1)  Denying  any  default  in  the  payment  of  rent,  service  of 
notice  to  pay  or  quit  or  voluntary  surrender  of  the  premises,  and 
alleging  a  forcible  eviction  therefrom:  (2)  asserting  a  counter- 
for  damages  based  upon  averments  that  it  was  the  duty  of 
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the  plaintiflf  to  keep  the  premises  habitable  by  repairing  all  sub- 
sequent dilapidations  not  of  defendant's  causing,  which  rendered 
them  untenantable,  that  after  he  entered  into  possession  such 
dilapidations  occurred  in  the  months  of  March,  April,  May  and 
June,  1911,  which  the  plaintiflf  refused  on  notice  to  repair,  and 
which  the  defendant  was  obliged  to  repair,  to  his  total  cost — ^not 
exceeding  the  monthly  rental  in  any  one  month — ^in  the  sum  of 
$290 ;  (3)  asserting  a  counterclaim  for  damages  based  upon  aver- 
ments that  the  place  was  leased  to  him  to  be  used  in  part  as  a 
rooming-house,  and  that,  on  account  of  the  plaintiflf 's  failure  to 
correct  the  dilapidations  above  referred  to,  defendant  lost  the  use 
of  the  rooms  and  the  rents  and  profits  which  would  have  accrued 
to  him  from  the  same ;  (4)  asserting  a  counterclaim  for  damages 
in  the  sum  of  $150,  based  upon  injury  to  his  furniture  due  to 
water  and  plaster  falling,  in  consequence  of  plaintiff's  failure  to 
repair  the  dilapidations  above  referred  to.  The  plaintiflf  by 
reply  put  in  issue  all  the  afl&rmative  allegations  of  the  answer. 

Upon  the  trial  the  presiding  judge  ruled  that,  possession  of 
the  premises  having  been  restored  to  the  plaintiflf,  the  issue  of 
unlawful  detainer  was  no  longer  in  the  case  and  restricted  the 
plaintiflf 's  evidence  to  the  issue  of  unpaid  rent.  He  also  refused 
to  admit  any  testimony  in  support  of  the  defendant's  last  two 
counterclaims.  At  the  close  of  all  the  evidence,  the  defendant 
moved  for  a  directed  verdict,  upon  the  ground  that  the  amended 
complaint  and  the  case  made  under  it  constituted  a  material  and 
fatal  departure  from  the  cause  of  action  as  originally  brought. 
This  was  overruled,  and  the  court,  by  instructions  given  and  re- 
fused, authorized  the  jury  to  find  a  verdict  for  rent  only,  and 
denied  the  right  of  defendant  to  have  an  oflfset  for  repairs  in  ex- 
cess of  $72.50,  the  amount  of  one  month's  rent.  The  jury  re- 
turned a  plaintiflf 's  verdict  for  $217.50  on  which  judgment  was 
entered. 

The  contentions  are  that  the  motion  for  new  trial  was  properly 
granted  because  the  trial  court  erroneously  permitted  the  case  to 
go  to  the  jury  as  an  action  for  rent  only,  because  the  rulings  re- 
jecting evidence  in  support  of  defendant's  last  two  counterclaims 
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were  incorrect,  and  becanse  the  trial  court  was  wrong  in  holding 
that,  under  the  circumstances  presented,  the  defendant  could  not 
recoup  from  rentals  more  than  $72.50 — ^the  amount  of  one 
month's  rent — ^for  the  repairs  made  by  him. 

1.  In  support  of  the  first  contention,  it  is  suggested  that  the 
action  as  brought  and  determined  in  the  justice's  court  was  for 
[2]  an  unlawful  detainer  under  subdivision  2  of  section  7271 
of  the  Revised  Codes ;  as  such  it  came  to  the  district  court,  and 
the  jurisdiction  of  that  court  was  limited  to  the  retrial  of  the 
cause  as  presented  to  the  justice's  court;  but  to  state  a  cause  of 
action  under  subdivision  2  of  section  7271  it  must  be  alleged  that 
the  holding  of  possession  after  default  of  rent  was  without  per- 
mission of  the  landlord,  and,  as  there  is  no  such  allegation  in 
the  amended  complaint,  it  was  fatally  defective,  and  upon  its  fil- 
ing the  district  court  lost  jurisdiction  of  the  cause.  This  reason- 
ing cannot  be  upheld.  The  amended  complaint  alleges  a  de- 
[3]  mand  for  possession  unless  the  defendant  pay  the  rent,  his 
refusal  to  surrender  or  pay,  and  his  retention  of  the  premises 
until  he  was  compelled  by  legal  process  to  give  them  up.  This 
would  certainly  imply  that  his  possession  after  such  demand  was 
without  the  plaintiff's  permission,  and  it  was  sufficient,  in  con- 
nection with  the  other  allegations  of  the  amended  complaint,  to 
characterize  the  action  as  for  an  unlawful  detainer  after  default 
in  the  payment  of  rent.  In  such  an  action — as  shown  by  section 
7283,  Revised  Codes — ^three  things  are  recoverable,  viz,,  rents, 
restitution  of  the  premises,  and  damages ;  and,  while  the  recovery 
of  all  these  in  this  particular  kind  of  action  is  dependent  upon 
the  fact  of  the  unlawful  detainer,  they  are  not  dependent  upon 
each  other.  Rents,  particularly,  sound  in  contract;  they  con- 
stitute a  cause  of  action  in  themselves  without  regard  to  unlaw- 
ful detainer;  they  are  recoverable  in  such  an  action  as  this  because 
the  statute  so  declares,  and  so  far  are  they  from  being  depend- 
ent upon  the  right  to  restitution  that  the  tenant,  by  paying  them 
with  interest  and  the  damages,  if  any,  caused  by  the  unlawful 
detainer,  may  prevent  a  restitution  as  well  €iB  the  highly  penal 
judgment  otherwise  possible.    If  therefore  in  the  present  instance 
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it  had  become  manifest  in  the  justice  court,  either  from  amended 
pleadings  or  from  the  evidence,  that  the  plaintiff  could  not  estab- 
lish, or  desired  to  waive,  his  right  to  restitution  and  damages,  it 
was  still  legally  possible  for  the  case  to  proceed  to  judgment 
upon  the  cause  of  action  for  rent;  and,  if  this  could  be  done  in 
the  justice  court,  it  could  be  done  on  appeal  in  the  district  court, 
since  that  court  proceeds  de  novo  with  power  over  the  cause 
neither  greater  nor  less  than  the  justice's  court  Touching  a 
similar  situation  to  the  one  at  bar,  the  supreme  court  of  North 
Dakota  said:  ''The  question  whether  defendant  was  entitled  to 
possession  when  the  action  was  commenced  became  immaterial. 
The  statute  permits  a  cause  of  action  for  unpaid  rent  to  be  joined 
with  a  cause  of  action  for  forcible  detainer.  The  right  of  pos- 
session having  been  disposed  of,  the  action  did  not  abate  so  far 
as  the  issue  as  to  the  nonpayment  of  rent  was  concerned.  Sec- 
tion 8409,  Revised  Codes  1905,  authorized  the  joinder  of  a  cause 
of  action  for  rent  with  one  of  possession.  The  action  is  strictly 
one  for  possession  based  on  a  wrongful  detainer,  and  a  recovery 
for  rent  is  permitted  in  connection  therewith.  The  cause  of  ac- 
tion for  rent  was  rightfully  joined  at  the  commencement  of  the 
action,  and,  because  the  question  of  possession  has  been  deter- 
mined by  the  withdrawal  of  defendant  from  the  premises,  we 
discover  no  reason  why  the  action  should  not  continue  in  order 
that  all  the  issues  properly  in  the  case  may  be  speedily  disposed 
of."     (McLain  v.  Numberg,  16  N.  D.  144,  112  N.  W.  243.) 

In  our  opinion  the  trial  judge  had  jurisdiction  to  entertain 
the  cause  upon  the  question  of  rent  only;  it  was  ** consistent  with 
the  case  made  by  the  complaint  and  embraced  within  the  issues." 
(Rev.  Codes,  sec.  6713.)  Our  statute  is  so  worded,  however,  that 
[4]  to  support  a  recovery  of  rents  in  this  action,  it  was  requisite 
for  the  plaintiff  to  establish,  and  for  the  jury  to  find,  that  there 
had  been  an  unlawful  detainer.  Failure  on  the  part  of  the  trial 
court  to  permit  this  was  error.  But  the  error  was  not  available 
[5]  to  the  defendant  upon  his  motion  for  new  trial,  and  cannot 
be  urged  here,  because  it  was  upon  his  objection  that  the  evidence 
tendered  by  the  plaintiff  to  establish  the  unlawful  detainer  was 


51  Mont.]  Bush  v.  Baker.  335 

rejected,  and  with  his  acquiescence  the  trial  court  proceeded  to 
the  close  of  the  evidence  upon  the  theory  that  the  only  issue  was 
the  amount  of  rent  due.  (Dempster  v.  Oregon  Short  Line  B.  B. 
Co.,  37  Mont.  335,  96  Pac.  717.) 

2.  The  rulings  refusing  to  admit  the  evidence  in  support  of 
the  last  two  counterclaims  were  justified  by  almost  unbroken  au- 
thority. The  statutes  under  which  the  right  to  recover  upon 
[6]  these  counterclaims  is  asserted  are  sections  5226  and  5227 
of  the  Bevised  Codes.  These  sections,  as  we  are  told  in  the  re- 
port of  the  Code  Commission,  were  taken  from  California,  and 
investigation  discloses  that  they  came  to  us  with  a  construction 
upon  them  which  leaves  no  room  for  doubt.  {Van  Every  v.  Ogg, 
59  Cal.  563 ;  Sieber  v.  Blanc,  76  Cal.  173,  18  Pac.  260 ;  Callahan 
V.  Loughran,  102  Cal.  476,  36  Pac.  835.)  This  construction  is  to 
the  effect  that,  if  the  landlord  fails  to  repair  after  notice,  the 
tenant  may  himself  repair,  within  a  certain  limit,  or  move  out ; 
but  he  has  no  redress  in  damages  for  injury  to  person  or  prop- 
erty consequent  upon  the  landlord's  failure  to  repair.  Whether 
this  construction  be  right  or  not,  it  was  presumably  adopted  with 
the  sections  themselves,  it  constitutes  a  rule  of  property,  and 
the  courts  of  this  state  are  without  authority  to  alter  it. 

3.  The  dilapidations,  the  cost  of  repairing  which  was  sought 
[7]  to  be  offset  against  the  rent,  are  rather  vaguely  pleaded  as 
to  the  time  of  their  occurrence,  and  the  testimony  touching  the 
cost  and  payment  for  the  repairs  seems  somewhat  obscure.  It 
is  deducible  from  the  record,  however,  that  these  dilapidations 
were  of  a  character  to  render  the  premises  untenantable,  and  that 
some  of  them  occurred  in  March,  1911,  after  the  lease  was  exe- 
cuted, some  in  April,  and  some  in  May.  Notice  of  those  in  March 
and  April  seems  to  have  been  given  to  the  plaintiff,  and,  accord- 
ing to  the  testimony  of  defendant,  she  told  him  to  go  ahead  and 
fix  things  up  and  she  would  see,  or  try  to  see,  that  he  was  reim- 
bursed. If  this  be  true,  the  limitation  expressed  in  section  5227, 
Revised  Codes,  which  was  the  basis  for  the  position  taken  by  the 
trial  court,  would  not  be  applicable.  Ignoring  the  statement  im- 
puted to  the  plaintiff,  however,  still  it  is  not  clear  that  the  cost 
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of  repairing  the  dilapidations  occurring  in  any  one  month  would 
or  did  exceed  $72.50,  the  amount  of  one  month's  rent,  though  the 
total  cost  of  repairing  all  of  them  did  exceed  such  amount.  The 
statute  requires  the  landlord  to  repair  all  dilapidations  which 
render  the  premises  untenantable,  occurring  without  the  fault 
of  the  tenant,  and,  upon  the  landlord's  refusal  so  to  do,  it  author- 
izes the  tenant  to  make  repairs  costing  not  to  exceed  one  month's 
rent.  Obviously  this  means  that,  if  a  dilapidation  occurs  which 
it  will  require  more  than  the  amount  of  a  month's  rent  to  re- 
pair, the  tenant  may  not  repair  it  at  the  expense  of  the  landlord; 
but  it  does  not  mean  that,  if  a  dilapidation  occurs  in  March  and 
is  repaired  by  the  tenant  after  refusal  of  the  landlord  at  a  cost 
not  to  exceed  one  month's  rent,  a  subsequent  dilapidation  occur- 
ring in  April  or  May  cannot  be  similarly  repaired,  even  though 
the  cost  of  both  together  exceed  the  amount  of  one  month's  rent. 
When,  therefore,  under  the  conditions  deducible  from  this  rec- 
ord, the  trial  judge  told  the  jury  that  they  could  not  allow  de- 
fendant's  expenditures  for  repairs  to  a  greater  amount  than 
$72.50  or  one  month's  rent,  we  think  there  was  error  for  whidi  a 
new  trial  was  warranted. 
The  order  appealed  from  is  therefore  affirmed* 

Affirmed. 

Me.  Chiep  Justice  Brantly  and  Me.  Justice  Holloway 
concur. 

Rehearing  denied  November  16,  1915. 
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STATE  EX  BEL.  THELEN,  Relator,  v.  DISTRICT  COURT 

et  al.,  Respondents. 

(No.  3,748.) 
(Submitted   September  25,   1915.    Decided  Oetober  25,   1915.) 

[152  Pac.  475.] 

Districi  Courts — Contempt — Attorneys — Practice — New  Trial 
Proceedings — BUls  of  Exception — Service  of  Original  Draft — 
Duty  to  Return — Statutory  Construction — Legislative  Policy. 

Bills  of  Exception — Service  of  Original  Draft — Duty  to  Return — Contempt. 

1.  Inasmuch  as  section  6788,  Bevised  Codes,  provides  four  different 
methods  for  bringing  a  proposed  bill  of  exceptions  to  settlement,  three 
of  which  do  not  require  a  notice  of  five  days  to  the  adverse  party, 
an  attorney  adjudged  guilty  of  contempt  of  court  in  refusing  to  obey 
an  order  requiring  him  to  return  the  draft  of  a  proposed  bill  at  a  time 
certain,  was  not  in  position  to  defend  his  disobedience  on  the  assump- 
tion that  his  adversary  would  proceed  upon  the  plan  which  did  require 
such  notice  and  that  a  return  of  the  bill  at  the  time  specified  would 
have  been  useless  because  the  time  v^thin  which  settlement  could  be 
had  had  expired;  in  the  absence  of  an  averment  in  his  affidavit  for 
a  writ  of  supervisory  control  to  review  the  action  of  the  trial  court 
that  opposing  counsel  did  not  intend  to  pursue  either  of  the  other 
three  methods  which  do  not  require  notice,  it  will  be  presumed  that 
the  proposed  bill,  if  returned,  would  have  answered  its  purpose. 

Same — Refusal  to  Return  Draft — Contempt. 

2.  Where  a  party  litigant  serves  upon  his  adversary  the  original 
draft  of  his  proposed  bill  of  exceptions,  instead  of  a  copy  thereof, 
as  he  may  do  under  section  6788,  Revised  Codes,  such  draft  does  not 
become  the  property  of  the  latter,  but  is,  though  not  technically  so 
until  settled  as  the  bill  of  exceptions  and  filed  with  the  clerk,  a  record 
in  the  case,  and  if  by  withholding  it  the  settlement  of  the  bill  is 
prevented y  such  act  constitutes  an  unlawful  interference  with  the  new 
trial  proceedings  and  a  contempt  of  court  within  the  meaning  of  sub- 
division 9  of  section  7309,  Revised  Codes. 

Statutory    Construction — Legislative   Policy — Duty   of   Courts. 

3.  In  the  construction  of  statutes,  courts  are  not  concerned  with  ques- 
tions of  legislative  policy;  their  duty  ia  to  construe  the  laws  as  they 
find  them. 

Original  application  by  the  State  on  the  relation  of  John  N. 
Thelen,  for  writ  of  supervisory  control  to  annul  a  judgment  of 
contempt  against  relator  by  the  District  Court  of  the  Twelfth 
Judicial  District  in  and  for  the  County  of  Chouteau,  and  John 
W.  Tattan,  Judge  thereof.     Proceeding  dismissed. 

61  Mout.— 22 


338  State  v.  District  Court  et  au       [Oct.  T.  '15 

Messrs.  Freenum  dt  Thelen,  for  Belator,  submitted  a  brief; 
Mr.  John  N.  Thelen  argued  the  cause  orally. 

Messrs,  StranaJian  dt  Siranahan,  for  Respondents;  oral  argu- 
ment by  Mr.  F.  E.  Siranahan. 

MR.  JUSTICE  HOLIiOWAT  delivered  the  opinion  of  the 
court. 

In  an  action  pending  in  the  district  court  of  Chouteau  county, 
entitled  ^^  Williams  v.  Rogers,''  in  which  the  trial  had  resulted 
in  a  verdict  for  the  plaintiff,  a  notice  of  intention  to  move  for 
a  new  trial  was  filed  on  behalf  of  the  defendant,  and  the  draft 
of  a  proposed  bill  of  exceptions  was  prepared  and  served  upon 
Freeman  &  Thelen,  attorneys  for  plaintiff.  On  May  14,  1915, 
counsel  for  plaintiff  served  and  filed  their  proposed  amendments. 
On  May  20  counsel  for  defendant  demanded  of  counsel  for  plain- 
tiff the  return  of  the  draft  of  the  proposed  bill,  and,  this  demand 
having  been  refused,  applied  to  the  court  for  an  order  requiring 
its  retuni.  The  order  was  granted  and  served,  but,  counsel  re- 
fusing to  comply,  proceedings  in  contempt  were  instituted,  and 
upon  a  hearing,  Attorney  Thelen  was  adjudged  in  contempt,  and 
his  punishment  therefor  assessed.  The  supervisory  power  of  this 
court  is  invoked  to  annul  the  judgment  in  the  contempt  proceed- 
ings. An  order  to  show  cause  was  issued  and  the  matter  sub- 
mitted upon  motion  to  quash. 

The  first  contention  of  relator  is  that  when  the  demand  was 
[1]  made  for  the  return  of  the  draft,  the  time  for  presenting 
the  proposed  bill  and  amendments  had  expired,  and  therefore 
no  useful  purx)ose  could  have  been  served  by  compliance  with  the 
demand.  Section  6788,  Revised  Codes,  requires  that  within  ten 
days  after  the  amendments  are  served,  the  proposed  bill  and 
amendments  must  be  presented  by  the  party  seeking  settlement, 
to  the  judge  who  tried  or  heard  the  case,  upon  five  days'  notice 
to  the  adverse  party,  or  be  delivered  to  the  clerk  or  judge.  If 
it  had  been  the  purpose  of  counsel  for  defendant  Rogers  to  pre- 
sent the  proposed  bill  and  amendments  for  settlement  within  tea 
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days  after  the  amendments  were  proposed  and  upon  five  days* 
notice  to  plaintiff,  the  time  within  which  they  could  have  com- 
plied with  the  statute  above  had  expired,  and  no  useful  purpose 
could  have  been  subserved  by  a  return  of  the  draft  of  the  pro- 
posed bill  which  had  been  served  upon  counsel  for  plaintiff.  But 
this  relator  is  altogether  in  error  in  assuming  that  the  statute 
above  provides  but  a  single  method  of  procedure.  In  Oirard  v. 
McCleman,  39  Mont  523,  105  Pac.  224,  we  had  occasion  to  con- 
sider this  question  at  length,  and  from  a  review  of  the  history 
of  the  statute,  in  the  light  of  its  provisions,  we  concluded  that  a 
party  seeking  settlement  of  a  bill  of  exceptions  can  fully  comply 
with  the  law  if  within  ten  dajrs  after  the  amendments  are  served 
he  either:  (1)  presents  the  proposed  bill  and  amendments  upon 
five  days'  notice  to  the  adverse  party;  or  (2)  delivers  them  to 
the  clerk;  or  (3)  delivers  them  to  the  judge.  That  decision  has 
been  approved  in  Freeman  v.  Weare,  42  Mont.  472, 113  Pac.  466, 
and  in  Best  Mfg.  Co,  v.  Eutton,  49  Mont.  78,  141  Pac.  653.  The 
five  days'  notice  to  the  adverse  party  is  required  only  in  the 
event  the  moving  party  elects  to  proceed  under  the  first  of  these 
three  plans.  If  he  proceeds  under  the  second  or  third  plan,  he 
has  the  entire  period  of  ten  days  from  the  date  upon  which  the 
amendments  were  served  within  which  to  deliver  the  proposed 
bill  and  amendments.  The  same  section  also  provides  a  fourth 
plan.  If  there  are  not  any  amendments  offered,  or  if  amend- 
ments are  offered  and  accepted,  the  moving  party  may  present 
the  proposed  bill  and  amendments,  if  any,  to  the  judge  for  settle- 
ment without  notice  to  the  adverse  party.  The  affidavit  for  this 
writ  fails  to  disclose — as  it  could  not  well  disclose — ^that  counsel 
for  defendant  Rogers  did  not  intend  to  pursue  either  the  second, 
third  or  fourth  plan  indicated  above,  and  therefore  we  must 
indulge  the  presumption  that  the  draft  of  the  proposed  bill,  if 
returned,  would  have  served  the  purpose  to  have  the  bill  of  ex- 
ceptions settled  in  due  time. 

It  is  next  contended  that  the  draft  of  the  proposed  bill  had 
not  been  filed,  and  was  not  therefore  one  of  the  records  in  the 
i,  and  for  this  reason  the  trial  court  had  no  authority  over  it 
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and  could  not  order  its  return.  This  contention  will  be  noticed 
further;  but  for  the  present  it  suffices  to  say  that,  under  sub- 
division 9  of  section  7309,  if  by  withholding  the  draft  of  the  pro- 
posed bill  counsel  unlawfully  interfered  with  the  proceedings  of 
the  court  in  Williams  v.  Rogers,  the  act  constituted  a  contempt 
of  court  within  the  meaning  of  that  section. 

The  principal  controversy  is  waged  about  the  construction  to 
be  given  the  first  portion  of  section  6788  above.  What  is  the 
[2]  legal  status  of  tJie  draft  of  a  proposed  bill  of  exceptions 
which  the  moving  party  serves  upon  his  adversary!  So  far  as 
involved  here,  the  portion  of  the  section  in  controversy  reads: 
**  When  a  party  desires  to  have  exceptions  taken  at  a  trial  settled 
in  a  bill  of  exceptions,  he  may,  within  ten  days  after  the  entry 
of  judgment,  •  •  •  or  such  further  time  as  the  court  in 
which  the  action  was  pending,  or  a  judge  thereof,  may  allow,  pre- 
pare the  draft  of  a  bill  and  serve  the  same,  or  a  copy  thereof, 
upon  the  adverse  party.''  It  is  to  be  observed  that  here  again 
the  statute  provides  alternative  plans  of  procedure.  The  mov- 
ing party  is  clearly  within  the  law  if  he  serves  upon  his  adversary 
either  the  original  draft  of  his  proposed  bill,  or  a  copy  thereof. 
The  language  of  the  statute  is  too  plain  to  admit  of  any  other 
construction.  The  relator  insists  that  the  draft  or  the  copy,  as 
the  case  may  be,  which  is  served  upon  the  adversary,  becomes  the 
property  of  such  adversary,  and  he  cannot  be  required  to  sur- 
render it.  Assuming  that  this  position  is  correct  in  the  event  a 
copy  is  served,  is  it  correct  when  the  original  draft  is  served,  as 
it  may  be  under  the  explicit  terms  of  the  statute  above!  It  was 
unnecessary  for  counsel  for  defendant  Rogers  to  prepare  any 
copy  of  the  draft  made.  They  were  authorized  to  serve,  and  did 
serve,  the  original  draft.  If  that  draft  when  served,  became  the 
private  property  of  plaintiff  Williams  or  her  counsel,  the  new 
trial  proceeding  instituted  in  that  action  terminated  at  its  incei>- 
tion.  If  the  original  draft  passes  beyond  the  control  of  the  mov- 
ing party  and  the  court  as  soon  as  it  is  served,  there  is  then  no 
means  by  which  the  bill  can  ever  be  settled ;  for  the  moving  party 
is  not  authorized  to  present  a  copy  for  settlement  but  is  com- 
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manded  by  the  statute  to  present  to  the  judge,  or  leave  with  the 
clerk  or  judge,  the  proposed  bill,  which  is  the  original  draft. 
Under  section  6796  new  trial  proceedings  are  instituted  by  serv- 
ing and  filing  a  notice  of  intention.  Where  a  bill  of  exceptions 
is  to  be  relied  upon  and  none  has  been  settled,  such  bill  is  to  be 
prepared  and  settled  under  the  provisions  of  section  6788  above. 
If  the  moving  party  elects  to  serve  the  original  draft,  as  he  may 
do,  then  in  such  case  the  new  trial  proceedings  comprehend  the 
service  and  filing  of  the  notice  of  intention;  the  service  of  the 
original  draft  of  the  proposed  bill;  the  service  of  amendments, 
if  any;  the  presentation  or  delivery  of  the  proposed  bill  and 
amendments ;  the  settlement  of  the  bill ;  and  the  submission  and 
decision  of  the  motion.  The  presentation  of  the  original  draft 
to  the  judge  for  settlement,  or  its  delivery  to  the  clerk  or  judge 
for  the  purpose  of  settlement,  is  as  much  a  new  trial  proc(?cding 
as  is  the  service  and  filing  of  the  notice  of  intention,  the  settle- 
ment of  the  bill,  or  the  determination  of  the  motion.  Although 
such  original  draft  is  not  technically  a  record  in  the  case,  until 
settled  as  the  bill  of  exceptions  and  filed  with  the  clerk,  it  is 
potentially  such  a  record  from  the  time  of  its  service,  and  if,  by 
withholding  it,  the  settlement  of  the  bill  is  prevented,  the  act  of 
withholding  constitutes  an  unlawful  interference  with  the  new 
trial  proceedings.  The  refusal  of  Attorney  Thelen  to  return  the 
original  draft  in  order  that  it  might  be  possible  to  have  the  bill 
of  exceptions  settled  rendered  him  amenable  to  the  court  before 
which  the  new  trial  proceedings  were  pending. 

It  is  idle  to  refer  to  the  approved  definitions  of  the  term 
"serve."  Section  6788  expressly  authorizes  the  service,  in  this 
particular  instance,  of  the  original  draft,  and  must  contemplate 
its  return ;  otherwise  the  bill  could  never  be  settled  and  the  stat- 
ute would  be  meaningless.  The  provisions  of  the  section  first 
appear  in  the  laws  of  this  state  in  the  Code  of  Civil  Procedure 
of  1895.  We  are  not  informed  by  our  Code  commissioners  from 
what  source  these  provisions  were  taken ;  but  their  similarity  to 
the  terms  employed  in  section  650  of  the  Code  of  Civil  Procedure 
of  California  would  lead  to  the  conclusion  that  they  were  bor- 
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rowed  from  California,  from  which  source  many  of  our  Code 
provisions  come.  Section  650  of  the  California  Code  of  Civil 
Procedure  was  first  adopted  in  substantially  its  present  form  in 
1874,  before  typewriting  machines  or  other  means  of  manifold 
writing  were  in  common  use,  and  the  provision  for  service  of  the 
original  draft  was  doubtless  intended  to  obviate  the  labor  and 
expense  of  preparing  a  copy  by  the  tedious  method  of  writing  it 
out  with  pen  and  ink.  Our  legislature  might  with  propriety 
have  required  the  service  of  a  copy  in  every  instance,  but  it  did 
not  do  so.  Doubtless  the  item  of  extra  expense  for  procuring 
a  copy  of  the  original  draft  was  an  influential  factor  in  the  action 
taken.  The  very  liberal  provisions  of  section  6788  would  indi- 
cate a  legislative  purpose  to  provide  for  the  settlement  of  bills 
of  exceptions  by  the  simplest  and  least  expensive  method. 
But  whatever  may  have  been  the  underlying  principle  which 
prompted  its  enactment  in  the  present  form,  it  suffices  for  us  to 
[3]  know  that  it  is  so  written.  With  questions  of  legislative 
policy,  courts  are  not  concerned.  The  duty  imposed  upon  them 
is  to  construe  the  laws  as  they  find  them. 

In  the  absence  of  any  showing  that  the  district  court  acted 
arbitrarily  or  capriciously  in  holding  this  relator  guilty  of  con- 
tempt,  we  are  not  at  liberty  to  interfere.  The  motion  to  quash 
is  sustained  and  the  proceeding  is  dismissed. 

Dismissed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Sanneb  concur. 
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LEHRKIND,  Appellant,  v.  McDONNELL,  Respondent, 

(No.  3,563.) 
(Submitted  September  22,  1915.    Decided  October  28,  1915.) 

[153  Pac.  1012.] 

Contracts  —  Action  for  Breach  —  Counterclaim  —  Sufficiency  — 
Offer  to  Perform — Rejection — Effect — Cross-examinaiion — 
Market  Value — Evidence — Verdicts — Construction. 

Contracts — Breach — Counterclaim — Demurrer. 

1.  In  an  action  to  recover  damages  for  breach  of  an  executory  eon- 
tract  to  buy  and  sell  a  certain  number  of  bushels  of  barley,  demurrer 
to  the  answer  which,  though  admitting  that  delivery  of  the  barley 
was  not  made,  charged  that  the  defendant  offered  to  mak«  delivery  of 
the  kind  and  quality  of  barley  described  in  the  contract  but  that 
plaintiff  refused  to  accept  it,  and  asking  judgment  for  damages  sus- 
tained by  him,  was  properly  overruled. 

Same — Offer  to  Perform — Rejection — Effect. 

2.  An  unconditional  offer  in  good  faith  to  perform  made  by  the 
party  upon  whom   the   obligation   rests,   coupled   with   the   ability   to 

gerform,  is  equivalent  to  full  performance,  and  extinenii'hps  the  ob- 
gation  as  to  the  party  making  the  offer,  and,  a  wrongful  refusal  to 
accept  it  disables  the  other  party  from  claiming  any  benefit. 

[As  to  when  prevention  of  performance  gives  right  to  recover  on 
contract,  see  note  in  59  Am.  St.  Bep.  283.] 

Same — ^Counterclaim — Sufficiency. 

3.  An  offer  to  perform  having  been  wrongfully  rejected  bv  plaintiff, 
defendant  could  rightfully  set  up  a  counterclaim  for  the  difference  be- 
tween the  contract  price  and  the  value  of  the  barley  to  him,  together 
with  the  excess  of  expenses,  properly  incurred  in  carrying  it  to  market, 
over  those  which  would  have  been  incurred  if  plaintiff  had  accepted 
it,  without  alleging  that  he  had  elected  to  avail  himself  of  either 
option  given  him  under  section  6059,  Revised  Codes. 

Same — Cross-examination. 

4.  Where  the  circumstances  attending  a  sale  of  grain  had  been  re- 
lated by  plaintiff's  agent  and  a  sample  thereof  introduced  in  connec- 
tion with  his  evidence  and  identified  as  the  sample  left  with  his 
principal  by  defendant,  questions  tending  to  show  that  the  sale  had 
been  made  by  sample  and  that  in  reducing  the  contract  to  writing 
the  plaintiff  had  inserted  in  it  a  description  of  the  grain  instead 
of  a  statement  that  it  was  to  be  of  the  same  quality  as  the  sample, 
were  not   improper  on  cross-examination. 

Same — Market  Value— Evidence. 

5.  Where  an  expert  witness  had  first  testified  as  to  the  market  price 
of  barley  of  the  same  quality  as  that  shown  him  by  defendant  before 
the  contract  sued  on  was  made,  admission  of  his  subsequent  statement 
that  he  had  made  defendant  an  offer  for  the  barley  exhibited  by  him 
at  the  price  stated  was  not  error. 

Same — Interpretation — Technical  Terms — Jury  Question. 

6.  Necessity  for  the  interpretation  of  a  contract  arises  only  when 
expressions  and  terms  are  therein  used  which  are  of  doubtful  import. 
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BTich,  for  instaDce,  as  have  a  technical  meaning^  and  not  when  thej 
are  clear  and  unambiguous;  and  when  different  inferences  may 
legitimately  be  drawn  from  the  evidence  presented  on  the  question,  it 
is  the  province  of  the  jury  to  draw  the  proper  one. 

Verdicts — Interpretation. 

7.  A  verdict  must  not  be  technically  construed,  but  must  be  given 
such  a  construction  as  will  carry  out  the  obvious  intention  of  the  jury; 
in  arriving  at  such  intention  reference  may  be  had  to  the  issues  made 
by  the  pleadings,  the  instructions  to  the  jury,  and  the  evidence  intro- 
duced. 

Same. 

8.  Held,  under  the  rule  supra,  that  a  verdict  which  found  the  issues 
generally  for  plaintiff  but  fixed  an  award  in  his  favor  in  an  amount 
inconsistent  with  such  finding,  nevertheless  was  supported  by  the 
record. 

[As  to  rights  to  recover  profits  as  damages  for  breach  of  contract 
when  profits  are  the  very  object  of  the  contract,  see  note  in  Ann.  Cas. 
1914D,  36.1 

Appeal  from  District  Court,  Oallatin  County;  B.  B,  Law, 
Judge. 

Action  by  Julius  Lehrkind  against  Ed.  McDonnell.  Judg- 
ment for  plaintiff,  from  which,  as  well  as  from  an  order  denying: 
his  motion  for  a  new  trial,  he  appeals.    Affirmed. 

Mr.  John  A,  Luce,  for  Appellant,  submitted  a  brief  and  argued 
the  cause  orally. 

Relief  will  not  be  afforded  on  the  ground  of  mistake  where  de- 
fendant's liability  or  other  troublQ  is  the  result  of  his  want  of 
proper  diligence,  and  usually  only  in  the  case  of  fraud.  {Orymes 
V.  Sanders,  93  U.  S.  55,  23  L.  Ed.  798 ;  Hawkins  v.  Hawkins,  50 
Cal.  558 ;  Mitchell  v.  Holman,  30  Or.  280,  47  Pac.  616 ;  Robert- 
son V.  Smith,  11  Tex.  211,  60  Am.  Dec.  234.)  It  has  been  held 
that  one  who  signs  a  written  instrument  in  ignorance  of  its  con- 
tents is  presumptively  guilty  of  gross  negligence,  and  the  burden 
of  proof  rests  upon  him  to  rebut  the  presumption.  (Albrecht  v. 
MUwaxikee  &  8.  R,  Co.,  87  Wis.  105,  41  Am.  St.  Rep.  30,  58  N.  W. 
72.) 

There  is  no  allegation  in  the  answer,  and  no  evidence  that  de- 
fendant delivered  or  offered  to  deliver  any  cleaned  two-rowed 
Chevalier  barley  which  was  good  brewing  barley  under  the  con- 
tract.   It  was  necessary  for  him  to  deliver  or  tender  the  full 
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amount  and  of  the  exact  kind  and  quality  contracted  for. 
{Siotesbury  v.  Power,  27  Mont.  469,  71  Pac.  675 ;  Mette  &  Kanne 
Distilling  Co.  v.  Lowrey,  39  Mont.  124,  101  Pac.  966 ;  2  Schouler 
on  Personal  Property,  sec.  396.)  In  35  Cyc.  169,  it  is  said: 
"The  tender  must  be  of  goods  of  the  proper  quantity  and  qual- 
ity; if  the  goods  tendered  do  not  answer  the  description,  there 
is  a  breach  of  warranty."  {Munford  v.  KevU,  109  Ky.  246,  58 
S.  W.  703;  35  Cyc.  216;  Barrie  v.  King,  105  lU.  App.  426.) 
The  rule  is,  that  when  goods  are  sold,  not  only  by  sample  but  by 
description  as  well,  there  is  a  warranty  that  they  shall  corre- 
spond to  both  the  description  and  the  sample,  and  it  is  not  a 
sufficient  compliance  with  the  contract  that  the  bulk  of  the 
goods  correspond  with  the  sample.  There  is  a  breach  of  the 
contract  if  they  fail  to  meet  the  description.  {Miamisburg 
Twine  etc.  Co.  v.  Woklhuter,  71  Minn.  484,  74  N.  W.  175 ;  Wood 
V.  Michaud,  63  Minn.  478,  65  N.  W.  963 ;  Morse  v.  Moore,  83 
Me.  473,  23  Aul  St.  Rep.  783,  13  L.  R.  A.  224,  22  Atl.  362; 
MiUer  v.  Moore,  83  Ga.  684,  20  Am.  St.  Rep.  329,  6  L.  R.  A.  374, 
lOS.  E.  360.) 

The  case  of  Gould  v.  Stein,  149  Mass.  570, 14  Am.  St.  Rep.  455 
5  L.  R.  A;  213,  22  N.  E.  47,  is  on  all-fours  with  this  case,  if 
the  contract  had  been  reformed  to  express  what  is  claimed  by 
defendant.  And  it  was  there  held  that  in  such  a  contract,  the 
descriptive  worda  were  not  to  be  treated  merely  as  words  of 
general  commendation,  but  as  words  having  specific  significance. 
To  apply  the  doctrine  of  Oovid  v.  Stein  to  this  case,  if  the  con- 
tract were  as  claimed  by  the  defendant,  it  would  be  necessary 
for  him  to  have  furnished  barley  not  only  as  good  as  the  sample, 
but,  in  any  event,  good  brewing  barley,  and  that  the  same 
should  be  cleaned.  {Northwestern  Cordage  Co.  v.  Rice,  5  N.  D. 
432, 57  Am.  St.  Rep.  563,  67  N.  W.  298 ;  see,  also,  30  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.),  153.)  A  case  very  similar  to  the  case 
at  bar  is  the  case  of  Weston  v.  Barnicoat,  175  Mass.  454,  49 
L.  R.  A.  612,  56  N.  E.  619 ;  see,  also,  Meyer  v.  Everth,  4  Camp. 
22, 15  Rev.  Rep.  722 ;  Tye  v.  Finmore,  3  Camp.  462, 14  Rev.  Rep. 
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809;  Imperial  Portraii  Co.  v.  Bryan,  111  Ga.  99,  36  S.  E.  291; 
Walter  A.  Wood  Harvester  Co.  v.  Bamberg,  60  Minn.  219,  61 
N.  W.  1132.  Under  a  sale  by  description  the  goods  must  not 
only  answer  the  description  in  fact,  but  must  be  salable  and  mer- 
chantable under  that  description.  {Union  Selling  Co.  v.  Jones, 
128  Fed.  672;  30  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  153,  154; 
Harrison  v.  McCormick,  89  Cal.  327,  23  Am.  St.  Rep.  469,  26  Pac. 
830,) 

The  presumption  is  that  the  verdict  is  as  broad  as  the  issue 
submitted,  and  that  all  the  issues  are  found  in  favor  of  the  pre- 
vailing party.  (22  Ency.  PI.  &  Pr.  872 ;  White  v.  Simonds,  33 
Vt.  178,  78  Am.  Dec.  620.)  It  has  been  held  that  where  the 
verdict  of  the  jury  is  larger  or  smaller  than  what  is  admitted 
to  be  due,  it  is  a  matter  of  law  for  the  court  to  fix  the  amount 
(22  Ency.  PI.  &  Pr.  915),  and  that  where  there  is  a  finding 
for  a  party  and  the  evidence  is  such  that  the  court  should  have 
directed  the  verdict,  it  may  adjust  the  equities  between  the  par- 
ties. (23  Cyc.  821 ;  Smith  v.  Smith,  23  Tex.  Civ.  304,  55  S.  W. 
541.)  And  the  court  is  justified  in  assuming  a  fact  admitted 
by  the  pleadings.  {Blakeley  v.  El  Paso  Building  etc.  Assn. 
(Tex.  Civ.),  26  S.  W.  292.) 

Mr,  Geo.  D.  Pease,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

Equity  will  *'make  the  legal  effect  of  the  instrument  cor- 
respond to  the  express  intention  of  the  parties  as  disclosed  in 
the   negotiations."     {Stelpflug   v.    Wolfe,  127   Iowa,  192,  102 
N.  W.  1130;  Story  v.  Oammell,  68  Neb.  709,  94  N.  W.  982 ;  Jones 
V.  Price  (Iowa),  86  N.  W.  219 ;  Waterman  v.  Button,  6  Wis.  265.) 
And  in  such  a  case  as  this,  the  defendants  need  not  apply  for 
a  revision  or  reformation,  but  may,  under  section  5029,  Revised 
Codes,  set  up  the  facts  in  their  answer,  and  the  erroneous  part 
of  the  contract  will  be  disregarded.     (Lassing  v.  Jamss,  107  Cal. 
348,  40  Pac.  534;  Pomeroy's  Equity  Jurisprudence   (3d  ed.), 
sec.  868.)     Under  the  provisions  of  the  Code,  the  contract  really 
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tigreed  upon  is  regarded  as  the  only  contract  between  tlie  par- 
ties, and  this  is  to  be  interpreted  according  to  their  real  inten- 
tions as  shown  by  the  evidence  of  the  parties.  {Gardner  ▼• 
Cdifomia  Guarantee  Inv.  Co.,  137  Cal.  71,  69  Pac.  844.) 

The  contract  here  having  been  drawn  up  by  Henry  Lehrkind, 
the  agent  of  the  appellant,  the  terms  and  expressions  employed 
are  his,  and  if  any  uncertainty  remains  in  them,  after  applying 
the  ordinary  rules  of  construction,  these  terms  and  expressions 
must  be  construed  most  strongly  against  the  appellant.  (Rev. 
Codes,  sec.  5043 ;  Bickford  v.  Kinuin,  30  Mont.  1,  75  Pac.  518 ; 
Blankenship  v.  Decker,  34  Mont.  292,  85  Pac.  1035;  Lyon  v. 
DaUey  Copper  Mining  etc.  Co.,  46  Mont.  108, 1^1, 126  Pac.  931.) 

The  following  authorities  support  the  contention  of  the  de- 
fendant and  respondent  in  this  case  to  show  by  oral  evidence 
the  meaning  of  the  terms  **good  brewing  barley"  as  under- 
stood by  the  parties  to  the  contract,  such  term  being  capable 
of  being  used  to  convey  various  meanings :  3  Jones  on  Evidence, 
sees.  437,  441;  Boomum  v.  Jenkins,  12  Wend.  (N.  Y.)  566,  27 
Am.  Dec.  158 ;  Buford  v.  Lonergan,  6  Utah,  301,  22  Pac.  164 ; 
Martin  v.  Brown,  91  Iowa,  574,  60  N.  W.  182 ;  35  Cyc.  123,  124. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court 

Plaintiff  brought  this  action  to  recover  damages  for  an  alleged 
breach  of  the  following  contract : 

''Bozeman  Brewery. 
"Julius  Lehrkind,  Proprietor.    Established  1895. 

**Bozeman,  Mont.,  Nov.  12,  1912. 
*'This  agreement,  made  and  entered  into  by  and  between 
Julius  Lehrkind,  party  of  the  first  part,  and  Ed  McDonnell, 
party  of  the  second  part,  provides :  That  the  party  of  the  first 
part  hereby  agrees  to  purchase  from  the  party  of  the  second 
part  his  crop  of  good  brewing  barley  2  Rowed  Chevalier  amount- 
ing to  2500  bushels  at  the  price  of  $1.07%  per  hundred  pounds, 
cleaned,  delivered  at  the  Bozcman  Brewery,  delivery  at  option 
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party  1st  part  on  or  about  Mch.  1,  13.    And  the  party  of  the 
second  part  hereby  agrees  to  sell  the  above  barley  as  stipulated. 

"Ed.  McDonnell, 
*' Julius  Lehrkind, 

**By  Hy.  Lehrkind. 
''Paid  $500.00." 

It  is  alleged  in  the  complaint,  in  substance,  that  at  the  time 
the  contract  was  entered  into,  the  plaintiff  paid  to  the  defend- 
ant, as  a  part  of  the  purchase  price  stipulated  for  therein,  the 
sum  of  $500;  that  he  was  ready  and  willing  to  make  payment 
upon  delivery  of  barley  of  the  quality  and  amount  necessary  to 
meet  the  requirements  of  the  contract ;  that  defendant  failed  and 
refused  to  make  delivery;  that  though  upon  his  failure  in  this 
behalf  plaintiff  demanded  the  return  of  the  cash  payment,  the 
defendant  refused  and  has  ever  since  refused  to  return  it ;  that 
the  plaintiff  bought  the  barley  for  the  purpose  of  converting  it 
into  malt  to  be  sold,  which  fact  defendant  knew;  that  if  de- 
livery had  been  made  as  defendant  agreed,  plaintiff  would  have 
made  a  profit  of  twenty  cents  per  bushel;  that  by  reason  of 
defendant's  default  he  has  suffered  damage  in  the  sum  of  $500, 
the  cash  payment,  with  interest  from  the  date  at  which  it  was 
paid,  and  $500  in  the  loss  of  profits.  Judgment  is  demanded 
for  these  sums.  In  his  answer  defendant  admits  the  execution 
of  the  contract  and  that  he  refused  to  return  the  cash  payment ; 
he  admits  that  delivery  of  the  barley  was  not  made,  but  alleges 
that  he  offered  to  make  delivery  of  barley  of  the  kind  and 
quality  described  in  the  contract  but  that  plaintiff  refused  to 
accept  it.  He  denies  all  the  other  allegations  of  the  complaint. 
By  way  of  counterclaim  he  alleges  that  the  sale  was  made  to 
plaintiff  by  sample  which  defendant  had  at  the  time  the  contract 
was  made  and  exhibited  to  the  plaintiff;  that  the  sample  fairly 
represented  the  quality  of  the  bulk  of  the  2,500  bushels;  that 
it  was  understood  by  plaintiff  and  defendant  that  the  expres- 
sion, **good  brewing  barley,"  as  used  in  the  contract,  meant 
barley  of  the  same  quality  as  the  sample,  and  that  by  mutual 
mistake  of  plaintiff  and  defendant  in  reducing  the  contract  to 
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writing,  they  omitted  to  state  that  the  sale  was  by  8ami)le ;  that 
in  accordance  with  the  agreement  the  defendant  offered  to  make 
delivery,  and  before  the  first  day  of  March,  1913,  tendered  de- 
livery of  11,805  pounds  at  plaintiff's  brewery,  but  that  plaintiff 
refused  to  accept  it ;  that  he  then  and  thereafter  refused  to  accept 
delivery  of  any  amount,  though  defendant  was  ready  and  willing 
to  make  delivery  and  offered  to  do  so  then  and  at  different  times 
thereafter;  and  that  after  the  contract  was  made,  the  market 
price  of  barley  declined  so  that  defendant  was  compelled  to  sell 
to  other  parties  at  80  cents  per  hundred  pounds,  this  being  the 
best  price  obtainable,  and  thus  to  suffer  a  loss  of  27Mj  per  hun- 
dred, or  $343.75.  Tendering  and  paying  to  the  clerk  the  sum 
of  $175.00,  as  the  balance  due  plaintiff  of  the  $500  cash  payment, 
after  deducting  the  amount  of  his  damages  with  interest  and 
costs  expended  in  the  action,  he  demands  judgment  in  his  favor. 
There  was  issue  by  reply.  At  the  trial  the  jury  returned  the 
following  verdict:  **We,  the  jury  in  the  above-entitled  case, 
find  the  issues  in  favor  of  the  plaintiff  and  assess  his  damages  at 
$205.50/100  dollars."  Thereupon  counsel  moved  for  judgment 
for  the  plaintiff  for  the  sum  of  $500,  the  amount  of  the  cash 
payment,  in  addition  to  the  amount  found  by  the  jury.  The 
court  denied  the  motion  and  ordered  judgment  for  the  latter 
amount  only,  and  for  costs.  Plaintiff  has  appealed  from  the 
judgment  and  order  denying  his  motion  for  a  new  trial. 

1.  It  is  contended  that  the  court  erred  in  overruling  plaintiff's 
[1]  demurrer  to  defendant's  answer.  It  is  said  that  the  denials 
of  the  answer  are  not  suf&cient  to  raise  an  issue,  and  that  it 
does  not  state  facts  sufficient  to  constitute  a  counterclaim.  The 
contention  is  without  merit.  It  is  true  the  answer  admits  the 
execution  of  the  contract,  but  it  distinctly  tenders  issue  upon  the 
allegation  that  defendant  defaulted  by  a  failure  to  deliver 
barley  according  to  its  terms,  and  alleges  that  he  did  not  do  this 
because  of  the  refusal  of  plaintiff  to  accept  delivery.  This  put 
the  burden  of  proof  upon  the  plaintiff,  without  regard  to  the 
general  denial.  If  the  defendant  had  not  breached  the  contract 
in  this  particular,  the  plaintiff  had  no  cause  of  action. 
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An  unconditional  offer  in  good  faith  to  perform,  by  the  party 
[2]  upon  whom  the  obligation  rests,  coupled  vdth  the  ability 
to  perform,  if  rejected  by  the  other  party,  is  equivalent  to  full 
performance  and  extinguishes  the  obligation  as  to  the  party 
making  the  offer.  (Kev.  Codes,  sees.  4929,  4937,  4938,  4939.) 
The  offerer  is  then  entitled  to  all  the  benefits  to  which  he  would 
have  been  entitled  if  performance  had  been  complete  on  both 
sides.  (Rev.  Codes,  sec.  4951.)  A  wrongful  refusal  to  accept 
the  offer  disables  the  other  party  from  claiming  any  benefit.  The 
theory  upon  which  the  action  was  brought  and  tried  was  that 
the  contract  is  an  executory  contract  to  sell  and  buy.  (Rev. 
Codes,  sec.  5084.)  Accepting  this  as  the  correct  theory,  the  title 
[3]  to  the  barley  did  not  pass  to  plaintiff.  Upon  the  assump- 
tion that  defendant's  offer  was  wrongfully  rejected  and  that  no 
payment  had  been  made,  he  had  the  option  to  abandon  the 
contract,  and,  after  selling  the  barley  pursuant  to  section  5803, 
Revised  Codes,  to  sue  the  plaintiff  for  the  difference  between  the 
contract  price  and  the  net  proceeds  of  the  sale.  (Rev.  Codes, 
sec.  6059.)  As  an  alternative  he  could  sue  for  the  difference 
between  the  contract  price  and  the  value  of  the  barley  to  him, 
together  with  the  excess  of  the  expenses  properly  incurred  in 
carrying  it  to  market,  over  those  which  would  have  been  in- 
curred for  the  carriage  thereof  if  the  plaintiff  had  accepted  it. 
(Rev.  Codes,  sec.  6059,  supra,)  He  chose  the  second  alternative; 
and  while,  in  formulating  his  counterclaim  his  counsel  assumed 
that  he  was  not  entitled  to  retain  the  whole  of  the  advance  pay- 
ment, counsel  also  assumed  that  he  was  entitled  to  retain  so  much 
of  it  as  would  compensate  him  for  the  loss  he  suffered  by  a  de- 
cline in  the  market  price  of  the  same  quality  of  barley  after  the 
contract  was  made.  Without  regard,  therefore,  to  the  question 
whether  the  counterclaim  states  a  case  of  mutual  mistake,  it 
states  sufficient  to  warrant  the  relief  demanded.  It  cannot  be 
controverted  that  if  the  defendant  offered  to  perform  the  con- 
tract according  to  its  terms  and  was  prevented  from  doing  so  by 
the  action  of  plaintiff,  he  was  entitled  to  be  reimbursed  by  the 
plaintiff  for  all  the  loss  suffered  by  him.    It  was  not  necessary 
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to  aUege  that  he  had  elected  to  avail  himself  of  either  option 
given  him  under  section  6059,  supra,  except  so  far  as  it  was  inci- 
dentally necessary  to  show  how  and  in  what  amount  he  was  dam- 
aged. 

2.  Counsel  for  plaintiff  has  assigned  error  upon  several  rul- 
ings of  the  court  in  admitting  and  excluding  evidence.    We 
have  examined  them  all  but  fail  to  find  that  there  was  prejudicial 
[4]     error  in  any  of  them.    For  example:  The  contract  was 
made  with  Henry  Lehrkind  on  behalf  of  the  plaintiff,  after  both 
had  examined  and  approved  a  sample  of  barley  exhibited  to 
them  by  defendant  at   plaintiff's   brewery  at  Bozeman.    This 
sample  was  left  at  the  brewery.    A  sample  was  introduced  in 
evidence  in  connection  with  Henry  Lehrkind 's  testimony  and 
identified  by  him  and  other  witnesses  as  the  one  left  by  de- 
fendant.   The  circumstances  showing  the  negotiations  were  re- 
lated by  him  in  detail.     On  cross-examination  the  court,  over 
objection  of  plaintiff,  permitted  him  to  be  questioned  somewhat 
at  length  by  counsel  for  the  defendant,  the  purpose  being  to 
secure  from  him  an  admission  that  the  sale  had  been  made  by 
the  plaintiff  by  sample,  and  that  in  writing  the  contract  he  had 
inserted  in  it  a  description  of  the  barley  instead  of  a  statement 
that  it  was  to  be  of  the  same  quality  as  the  sample.    Walter 
Lehrkind,  another  agent  of  the  plaintiff  who  took  part  in  the 
transaction,  was  questioned  for  the  same  purpose.    It  is  con- 
tended that  this  was  prejudicial  error  for  the  reason  that  the 
defendant's  counterclaim  does  not  plead  a  case  of  mutual  mis- 
take.    Whether  the  pleading  justified  the  admission  of  evidence 
tending  to  show  mistake  or  not  it  is  not  necessary  to  inquire. 
The  evidence  brought  out  did  not  tend  to  show  a  mistake.    The 
only  result  of  the  inquiry  was  to  bring  out  more  fully  the  nego- 
tiations.    The  question  whether  a  mistake  had  been  made  was 
not  agitated    thereafter    during  the    trial.    No  testimony  was 
introduced  by  the  defendant  upon  the  subject,  nor  did  any  of  the 
instructions  submitted  refer  to  it.     The  cross-examination  did 
not  go  beyond  the  limits  of  propriety,  for  whatever  the  purpose 
of  counsel  was,  it  related  to  matters  which  plaintiff  stated  in  his 
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examination-in-chief.  As  will  be  pointed  out  later,  the  evidence 
was  competent  for  the  purpose  of  aiding  the  court  and  the  jury 
in  ascertaining  what  was  the  purport  of  the  expression,  **good 
brewing  barley,"  as  understood  by  the  parties,  when  they  em- 
ployed it  in  their  written  engagement. 

Before  the  contract  was  made,  the  defendant  exhibited  to 
[5]  various  grain  dealers  at  Bozeman  the  sample  which,  he  left 
with  the  plaintiff.  Among  these  was  the  witness  Brandenburg. 
Upon  being  questioned  as  to  what  barley  of  the  same  quality  was 
worth  in  November,  1912,  he  stated  that  the  market  price  was 
from  $1  to  $1.05  per  hundred- weight.  He  was  then  permitted, 
over  objection,  to  state  that  he  made  defendant  an  offer  for  it  at 
$1.05.  If  this  had  been  the  only  statement  made  by  the  witness,  its 
admission  would  have  been  error  (TeUowstone  Park  R.  R.  Co.  v. 
Bridger  Coal  Co.,  34  Mont.  545,  115  Am.  St.  Rep.  546,  9  Ann. 
Cas.  470,  87  Pac.  963),  but  following,  as  it  did,  the  statement 
of  the  witness  as  to  what  was  the  market  price,  it  could  not  have 
been  prejudicial  because  it  meant  nothing  more  than  a  statement 
that  the  witness  was  willing  to  pay  what  he  knew  to  be  the 
market  price. 

3.  It  is  strenuously  insisted  that  the  court  erred  in  refusing 
to  direct  a  verdict  for  the  plaintiff,  on  the  ground  that  the  an- 
swer does  not  state  a  defense  or  counterclaim,  and  that  there 
was  no  evidence  tending  to  show  that  the  defendant  ever  offered 
to  deliver  any  good  brewing  barley,  as  described  in  the  contract. 
We  have  already  disposed  of  the  contention  as  to  the  insufficiency 
of  the  answer.  The  argument  upon  the  other  ground  of  the 
motion  proceeds  upon  the  assumption  that,  inasmuch  as  plains- 
tiff's  evidence  tended  to  show  that  the  barley  which  the  defend- 
ant offered  to  deliver  was  not  of  the  best  quality  for  malting 
and  brewing  purposes,  the  conclusion  must  follow,  as  a  matter 
[6]  of  law,  that  the  defendant  had  breached  the  contract.  If 
the  terms  of  the  contract  were  all  clear  and  unambiguous,  the 
assumption  would  be  correct;  for  when  the  parties  have  so  ex- 
pressed themselves,  the  contract  is  not  subject  to  interpretation. 
Their  intention  is  to  be  ascertained  from  the  writing  alone 
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(Eev.  Codes,  sec.  5028;  Butte  Water  Co.  v.  City  of  Butte,  48 
Mont.  386,  138  Pac.  195 ;  Frank  v.  Butte  &  Boulder  Mining  &  L. 
Co.,  48  Mont.  83,  135  Pac.  904) ;  but  when  it  contains  terms 
or  expressions  which  are  of  doubtful  import,  the  necessity  for 
interpretation  arises.  It  is  then  incumbent  upon  the  court  to 
ascertain,  by  resort  to  proof  of  the  attendant  circumstances,  as 
to  what  the  mutual  intention  of  the  parties  was  at  the  time  it 
was  made.  (Rev.  Codes,  sees.  5036,  7877.)  And  when  different 
inferences  may  legitimately  be  drawn  from  the  evidence  in  this 
behalf,  it  is  the  province  of  the  jury  to  draw  the  proper  one. 
The  expression,  ''good  brewing  barley,"  as  used  in  the  contract, 
is  of  doubtful  import.  When  one  reads  the  contract  for  the  pur- 
pose of  ascertaining  its  meaning,  he  is  confronted  at  once  with 
the  inquiry  as  to  whether  the  parties  mutually  intended  to  use 
the  expression  in  a  technical  or  in  a  different  sense.  Technical 
words  are  to  be  interpreted  as  usually  understood  by  persons 
in  the  profession  or  business  to  which  they  relate,  unless  clearly 
used  in  a  different  sense  (Rev.  Codes,  sec.  5034) ;  but  a  court 
cannot  usually  ascertain  from  the  writing  alone  whether  such  an 
expression  has  a  technical  meaning,  and,  if  so,  what  that  meaning 
is,  for  it  cannot  take  judicial  notice  of  such  matters.  Nor  may 
it  take  judicial  notice  that  the  parties  intended  to  use  it  in 
that  sense.  Here  a  clear  issue  was  presented  as  to  the  mutual 
intention  of  the  parties  in  the  use  of  the  expression  in  question, 
and  it  was  competent  for  the  court  to  admit,  as  it  did,  evidence 
showing  the  circumstances  under  which  the  partfes  conducted 
and  concluded  their  negotiations, — ^not  to  contradict,  enlarge  or 
vary  the  terms  of  the  written  instrument,  but  to  enable  the  jury 
to  ascertain  the  mutual  intention  of  the  parties,  and  hence 
whether  the  plaintiff  or  the  defendant  was  guilty  of  a  breach  of 
the  contract.  The  evidence  did  not  leave  any  doubt  that  among 
brewers  and  malsters  the  expression,  ''good  brewing  barley," 
means  barley  of  the  best  quality.  It  also  showed,  however,  with- 
out dispute,  as  is  alleged  in  the  answer,  that  the  plaintiff  agreed 
to  purchase  defendant's  crop  after  inspecting  a  sample  exhibited 
to  him  by  the  defendant  and  left  with  him,  upon  condition  that 
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the  2,500  bushels  would  be  of  the  same  quality  as  the  sample, 
and  that  the  contract  was  thereupon  executed  in  duplicate,  after 
it  had  been  prepared  by  Henry  Lehrkind,  plaintiff's  agent  It 
also  appeared  without  dispute  that  a  short  time  after  the  con- 
tract was  executed,  Walter  Lehrkind  went  out  to  the  farm  of 
the  defendant  and  inspected  and  sampled  the  crop  of  barley  in 
defendant's  granary,  and  that  he  did  not  then  claim  that  it  was 
not  good  brewing  barley  as  represented  by  the  sample.  His  only 
statement  at  that  time  was  that  it  was  not  quite  as  good  as  he 
had  expected.  It  further  appears,  without  serious  dispute,  that 
the  defendant  was  not  notified  that  plaintiflF  would  not  accept 
delivery  of  the  barley,  until  he  brought  to  the  brewery  and 
offered  to  deliver  the  11,805  pounds,  when  he  was  told  that 
plaintiff  would  not  accept  that  or  any  further  delivery.  There 
is  a  direct  conflict  as  to  the  reason  assigned  for  the  refusal  to 
accept,  the  plaintiff  asserting  that  he  refused  because  upon 
examination  he  found  the  barley  was  not  of  as  good  quality  as 
the  sample,  inasmuch  as  it  showed  evidence  of  frost  and  was 
therefore  unfit  for  malting;  and  the  defendant  asserting  that 
plaintiff  did  not  assign  any  reason  but  merely  refused  to  accept. 
The  main  controversy  was  upon  the  question  whether  the  crop, 
as  a  whole,  was  fairly  represented  by  the  sample  and  whether 
it  was  fit  for  malting  purposes.  The  defendant  contradicted  the 
statement  of  the  plaintiff  and  his  witnesses  that  the  sample 
identified  by  Henry  Lehrkind  was  the  one  left  with  plaintiff 
at  the  brewery.  Several  witnesses  who  had  seen  defendant's 
sample  corroborated  the  defendant  on  this  point,  and  also  in 
his  statement  that  a  sample  which  he  exhibited  to  the  jury  was 
the  same  in  quality  and  appearance  as  the  one  left  with  plaintiff. 
On  these  points  the  evidence  was  in  hopeless  conflict.  It  was 
conceded  on  both  sides  that  '*good  brewing  barley,"  as  this 
expression  is  understood  by  brewers,  was  so  scare  by  reason  of 
an  early  frost  in  Gallatin  county,  that  very  little  was  obtainable 
in  the  market  at  Bozeman.  There  was  evidence  tending  to  show 
that  such  barley  as  that  offered  by  the  defendant  could  be  and 
was  used  for  malting  purposes.    Besides  this,  there  is  some  basis 
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m  the  evidence  for  the  inference  that  the  plaintiff  refused  to 
accept  delivery,  not  because  the  crop  was  not  equal  in  quality 
to  the  sample  exhibited  to  and  left  with  him,  but  because  he  had 
concluded  that  he  could  not  make  profitable  use  of  that  quality 
of  barley.  The  evidence  properly  presented  a  question  for  the 
Jury,  under  the  instructions,  as  to  whether  the  parties  used  the 
expression  in  its  technical  sense  or  to  mean  barley  of  the  quality 
represented  by  the  sample. 

4.  Finally,  it  is  contended  that  the  court  erred  in  denying 
plaintiff's  motion  for  judgment  upon  the  verdict  for  the  full 
[7]  amount  of  the  cash  payment,  in  addition  to  the  amount 
found  by  the  jury.  Counsel  insists  that,  since  it  appears  from 
the  verdict  that  the  jury  resolved  all  the  issues  in  favor  of  the 
plaintiff,  he  was  entitled  to  judgment  for  the  amount  of  the 
cash  payment.  This  contention  involves  some  difficulty.  Look- 
ing at  the  verdict  alone,  one  would  conclude  that  the  jury  pur- 
posed to  find  for  the  plaintiff  on  all  the  issues,  but  inadvertently 
omitted  to  fix  correctly  the  amount  they  must  have  intended  to 
award  him.  It  was  said  by  this  court  in  Consolidated  Oold  etc. 
Min.  Co,  V.  Struthers,  41  Mont.  565,  111  Pac.  152:  "A  verdict 
is  not  to  be  technically  construed,  but  is  to  be  given  such  a  rea- 
sonable construction  as  will  carry  out  the  obvious  intention  of 
the  jury.  In  arriving  at  this  intention,  reference  may  be  had 
to  the  issues  made  by  the  pleadings,  the  instructions  submitted 
by  the  court,  and  the  evidence  introduced  at  the  trial ;  and  if  by 
a  fair  and  reasonable  construction  of  it,  in  view  of  the  whole 
record,  the  intention  of  the  jury  is  manifest,  it  should  be  allowed 
[8]  to  stand.''  The  verdict  in  this  case,  standing  alone,  is 
ambiguous,  in  that  it  finds  the  issues  generally  for  the  plaintiff 
and  fixes  the  award  to  him  in  an  amount  inconsistent  with  the 
general  finding.  When  we  examine  the  evidence  and  the  instruc- 
tions, however,  we  are  justified  in  concluding  that  the  purpose 
of  the  jury  was  to  award  to  the  plaintiff,  out  of  the  cash  payment, 
only  a  sum  in  excess  of  the  amount  tendered  to  the  plaintiff 
because  they  did  not  think  defendant  damaged  in  the  amount 
claimed,  and  otherwise  to  find  for  the  defendant.    They  were 
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definitely  instructed  that  if  they  found  the  defendant  at  fault, 
they  should  award  to  plaintiff  the  amount  of  the  cash  payment 
in  full,  and,  in  addition  thereto,  such  damages  in  the  way  of  lost 
profits  as  the  evidence  showed  he  had  suffered..  Evidently,  if 
the  intention  had  been  to  find  for  the  plaintiff  on  all  the  issues, 
the  jury  would  have  followed  this  explicit  instruction.  There 
is  no  presumption,  however,  that  they  deliberately  disregarded 
it;  on  the  contrary,  the  fact  that  they  made  the  award  as  they 
did  raises  a  strong  presumption  that  they  thought  this  to  be  the 
full  amount  to  which  the  plaintiff  was  entitled,  inadvertently 
couching  their  verdict  in  terms  not  accurately  expressing  their 
conclusion.  The  evidence  justifies  this  view,  because  it  pre- 
ponderates in  favor  of  the  defendant  upon  the  issue  as  to  what 
the  understanding  of  the  parties  really  was,  and  therefore  upon 
the  issue  as  to  who  violated  the  contract.  The  trial  judge  should 
have  ordered  the  jury  to  reform  the  verdict  so  that  there  would 
be  no  doubt  left  as  to  their  meaning.  That  he  did  not  do  so 
is  no  reason  why  he  should  not  have  construed  it  in  the  light 
of  the  record  to  ascertain  the  intention  of  the  jury  and  render 
judgment  accordingly. 
The  judgment  and  order  are  aflirmed. 

Affirmed, 

Mr.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 

Rehearing  denied  December  18,  1915. 
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STATE  BX  BEU  EAGTE,  Appellant,  v.  BAWDEN  et  al., 

Respondents. 

(No.  3,754.) 
(Submitted  Oetober  4,  1915.    Decided  October  29,  1915.) 

[152  Pac.  761.] 

Intoxicaiing  Liquors  —  Local  Option  —  Peiitionfor  Election  ^^ 
Sufficiency — Statutory  Construction — Repeal  by  Implication — 
Conflict  of  Statutes — Constitution. 

Elections — Qualifications  of  Electors. 

1.  In  the  absence  of  any  property  test  for  voters,  a  person  who 
possesses  the  qualifications  enumerated  in  section  2,  Article  IX  of 
the  Constitution,  and  who  is  duly  registered,  is  entitled  to  vote  with- 
out reference  to  his  property  holdings. 

Local  Option  Election — Petition — Sufficiency. 

2.  Held,  that  a  petition  for  the  submission  of  the  question  of  local 
option,  which  contains  the  names  of  one-third  of  the  tax-paying  electors 
whose  names  appear  on  the  last  assessment-roll,  is  sufficient  to  meet 
the  requirement  of  section  2041,  Bevised  Codes. 

Same — Qualifications  of  Signers — Power  of  Legislature. 

3.  The  legislature  maYj  in  the  absence  of  constitutional  restriction, 
prescribe  whatever  qualifications  it  may  choose  for  signers  to  a  peti- 
tion for  the  holding  of  an  election  to  determine  the  question  whether 
intoxicating  liquors  shall  be  sold  within  a  county. 

Same — Statutory  Construction. 

4.  That  construction  of  a  statute  which  gives  force  and  meaning  to 
every  portion  of  it  must,  if  possible,  be  adopted. 

Same — Time  for  Holding  Election — Kepeal  by  Implication. 

5.  The  provision  of  section  2041,  Revised  Codes,  requiring  a  local 
option  election  to  be  held  within  forty  days  after  the  receipt  of  the 
petition,  held  to  have  been  impliedly  repealed  by  Chapter  122,  Laws 
of  1915,  providing  that  a  period  of  not  less  than  sixty  days  must 
elapse  between  the  time  an  election  is  called  and  the  day  it  is  held. 

Same — Power  of  County  Commissioners  to  Call  Election. 

6.  Held,  that  inasmuch  as  Chapter  39,  Laws  of  1915,  the  purpose  of 
which  is  to  submit  to  the  electors  of  the  state  the  question  whether 
state-wide  prohibition  shall  obtain  in  Montana,  cannot,  if  voted  upon 
favorably,  have  any  force  until  after  December  31,  1918,  its  effect 
is  not  to  withdraw  from  a  board  of  county  commissioners  in  the 
interim  the  authority  possessed  by  it  under  the  local  option  law  to 
call  an  election  for  substantially  the  same  purpose  so  far  as 
the  particular  county  is  concerned. 

QAs  to  irregularities  that  will  avoid  an  election,  see  note  in  90  Am. 
St.  Rep.  46.] 

Same — Conflict  of  Statutes. 

7.  The  restriction  in  section  2046,  Revised  Codes,  that  no  other  elec- 
tion must  be  held  in  the  same  county  oftener  than  once  in  two  years, 
being  directed  to  local  option  elections  only,  it  was  not  infringed  by 
the  act   of  the  county  board  in  calling  a  special  election  for  October, 
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1915,  after  the  legislature  had  referred  the  question  of  state-wide 
prohibition  to  the  voters  at  the  election  of  1916. 

[As  to  tie  Yote  at  local  option  election,  see  note  in  49  L.  B.  A. 
(n.s.)  1204.] 

Same — Time  for  Holding  Election — Constitution. 

8.  Section  1,  Article  V,  of  the  Constitution,  requires  referred  measures 
to  be  voted  upon  at  biennial  general  elections,  while  the  local  option 
law  in  section  2041,  Revised  Codes,  prohibits  such  elections  to  be 
held  in  any  month  when  a  general  election  occurs.  Held,  that  there 
was  no  repugnancy  between  the  Constitution  and  section  2041. 

Appeal  from  District  Covert,  Leuns  and  Clark  County;  J.  M. 
Clements,  Judge. 

Cebtiorabi  by  the  State  of  Montana,  on  the  relation  of  Joe 
Bagye,  against  J.  H.  Bawden  and  others,  as  the  board  of  county 
commissioners  of  Richland  county,  to  review  an  order  calling  a 
local  option  election.  From  a  judgment  quashing  the  writ, 
relator  appeals.    Affirmed. 

Mr.  Odell  W.  McConnell,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Messrs,  Walsh,  Nolan  cfe  ScdRon,  for  Respondents,  submitted 
a  brief;  Mr.  C.  B.  Nolan  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  June  of  this  year  a  petition  signed  by  mpre  than  one-third 
of  the  electors  of  Richland  county  was  presented  to  the  board  of 
county  commissioners,  praying  that  an  election  be  called  to  de- 
termine whether  intoxicating  liquors  should  be  sold  within  that 
county.  At  the  time  the  petition  was  presented  there  were  on 
the  last  assessment-roll  of  the  county  the  names  of  1,654  qualified 
electors.  Of  those  who  signed  the  petition,  573  were  listed  on 
such  assessment-roll.  Joe  Eagye,  a  tax-paying  elector  of  the 
county,  protested  to  the  board  against  an  order  calling  the  elec- 
tion, but  the  protest  was  overruled,  the  petition  granted,  and 
the  election  called  for  October  13.  Eagye  thereupon  secured  a 
writ  of  certiorwri  to  review  the  action  of  the  board.    Upon  the 
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return  and  after  a  hearing,  the  district  court  quashed  the  writ, 
and  the  relator  appealed. 

The  proceedings  before  the  county  board  were  instituted  in 
pursuance  of  the  local  option  statute,  which  is  found  in  sections 
2041-2049,  Revised  Codes.  Section  2041  provides:  "Upon  ap- 
plication by  petition,  signed  by  one-third  of  the  voters  ivho  are 
qualified  to  vote  for  members  of  the  legislative  assembly  in  any 
county  in  the  state,  the  board  of  county  commissioners  must 
order  an  election  to  be  held  at  the  places  of  holding  elections 
for  county  officers,  to  take  place  within  forty  days  after  the 
reception  of  such  petition,  to  determine  whether  or  not  any 
spirituous  or  malt  liquors,  wine  or  cider,  or  any  intoxicating 
liquors  or  drinks  may  be  sold  within  the  limits  of  the  county. 
No  election,  xmder  this  chapter,  must  take  place  in  any  month  in 
which  general  elections  are  held.  The  county  commissioners 
must  determine  on  the  sufficiency  of  the  petition  presented  by  the 
last  assessment-roll  of  the  county." 

Appellant  insists  that  this  section  contemplates  a  petition 
[1, 2]  signed  by  one-third  of  the  qualified  electors  of  the  county 
— ^in  this  instance,  943 — and  that  the  names  of  all  these  signers 
must  appear  on  the  last  assessment-roll.  We  are  unable  to  accept 
this  theory.  Such  a  burden  would  be  so  onerous  as  to  render  the 
statute  incapable  of  application  in  many  instances.  It  is  a  mat- 
ter of  common  knowledge  that  many  of  the  persons  whose  names 
appear  on  the  assessment-roll  are  not  qualified  electors  of  the 
county,  and,  likewise,  that  the  names  of  many  voters  are  not 
on  the  assessment-roll.  In  the  absence  of  any  property  test  for 
voters,  a  person  who  possesses  the  qualifications  enumerated  in 
section  2,  Article  IX,  of  the  Constitution,  and  who  is  duly  regis- 
tered, is  entitled  to  vote  without  reference  to  his  property  hold- 
ings. Carried  to  its  logical  conclusion,  the  contention  of  appel- 
lant would  lead  to  this  result :  If,  for  instance,  in  a  given  county 
having  3,100  qualified  electors,  but  1,000  were  taxpayers  whose 
names  appeared  on  the  last  assessment-roll,  it  would  be  im- 
possible to  invoke  the  local  option  statute  in  that  county,  even 
if  the  petition  were  signed  by  every  elector,  for  the  names  of  one- 
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third  of  all  would  not  appear  on  the  last  assessment-roll.  Snch 
a  construction  ought  not  to  be  adopted  unless  it  is  manifest  that 
the  legislature  so  intended.  It  could  not  have  been  intended  that 
the  assessment-roll  should  be  consulted  to  determine  whether  the 
petition  is  signed  by  one-third  of  all  the  electors,  for  it  would 
not  furnish  any  information  on  the  subject.  The  last  sentence 
of  section  2041  commands  the  board  to  determine  the  sufficiency 
of  the  petition  by  reference  to  the  last  assessment-roll.  The 
provision  is  exclusive.  The  board  is  not  authorized  to  consult 
any  other  source  of  information  or  to  receive  evidence  which 
does  not  appear  upon  that  roll. 

With  these  principles  in  view,  we  think  the  intention  of  the 
legislature  may  be  ascertained  with  reasonable  certainty.  The 
petition  is  merely  the  means  by  which  the  election  machinery 
is  set  in  motion.  It  docs  not  have  any  influence  upon  the  result 
of  the  election.  When  the  board  acts,  either  granting  or  denying 
it,  the  petition  becomes  at  once  functus  officio.  In  the  absence 
of  constitutional  restriction,  the  legislature  was  left  free  to 
[3]  prescribe  such  qualifications  for  a  signer  to  such  petition 
as  it  might  choose.  {State  ex  rel.  Sam  Tot  v.  French,  17  Mont. 
54,  30  L.  R.  A.  415,  41  Pac.  1078 ;  Missouri  River  Power  Co.  v. 
Steele,  32  Mont.  433,  80  Pac.  1093.)  From  the  fact  that  the 
last  assessment-roll  is  employed  as  the  final  arbiter  to  determine 
the  sufficiency  of  the  petition,  that  a  county-wide  election  involves 
an  expenditure  of  large  sums  of  public  money  derived  chiefly 
from  direct  taxation,  and  that  the  tax-paying  elector  is  interested 
beyond  all  others  in  determining  whether  such  expense  shall  be 
incurred,  we  conclude  that  it  was  the  intention  of  the  legislature, 
however  awkwardly  expressed,  that  in  this  preliminary  stage 
only  tax-paying  electors  are  to  be  considered ;  and,  if  the  petition 
is  signed  by  one-third  of  the  qualified  electors  whose  names  ap- 
pear on  the  last  assessment-roll,  it  is  sufficient.  Such  a  con- 
struction gives  force  and  meaning  to  every  portion  of  section 
[4]  2041,  and  such  a  construction  we  are  commanded  to  adopt 
if  it  can  be  done.  (Stadler  v.  City  of  Helena,  46  Mont.  128, 
127  Pac.  454.) 


L^ 
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The  local  option  statute  was  first  enacted  in  1887  (Comp.  Stats. 
[5]  1887,  p.  1035),  and  with  few  unimportant  modifications 
has  been  carried  forward  to  the  present  time.  During  the  inter- 
val many  changes  have  been  wrought  in  the  general  election  laws 
under  which  a  local  option  election  must  be  held.  Under  exist- 
ing statutes,  a  period  of  not  less  than  sixty  days  must  elapse 
between  the  time  an  election  is  called,  and  the  time  it  is  held. 
(Chap.  122,  Laws  1915.)  This  last  Act  does  not  in  terms  repeal 
or  amend  the  local  option  statute ;  but,  from  the  fact  that  section 
2041  requires  a  local  option  election  to  be  held  within  forty  days 
from  the  receipt  of  the  petition,  that  provision  must  be  deemed 
to  be  repealed  by  the  later  Act,  by  implication.  Such  repeal, 
however,  does  not  operate  to  annul  the  entire  local  option  statute. 
It  extends  only  so  far  as  the  earlier  Act  is  in  irreconcilable  con- 
flict with  the  later  one.  In  United  States  v.  196  Buffalo  Babes, 
1  Mont.  489,  the  rule  was  announced  as  follows:  *'The  law  does 
not  favor  a  repeal  of  a  statute  by  implication.  A  subsequent 
statute  to  have  this  effect  on  a  previous  one  must  be  wholly  in- 
consistent and  incompatible  with  it.  It  cannot  be  possible  that 
both  statutes  should  stand  with  [out]  a  palpable  conflict  between 
them.  If  one  statute  is  thus  inconsistent  with  another,  then  it 
repeals  it  by  implication.  If  one  statute  conflicts  with  a  portion 
of  another  so  as  to  exhibit  an  inconsistency,  then  the  inconsistent 
portion  of  the  previous  statute  cannot  stand,  and  is  said  to  be 
repealed  by  implication.  When  two  statutes  conflict,  the  subse- 
quent repeals  the  former  by  implication  only  so  far  as  it  conflicts 
therewith." 

In  36  Cye.  1073,  the  same  doctrine  is  stated:  ** Where  two 
legislative  Acts  are  repugnant  to,  or  in  conflict  with,  each  other, 
the  one  last  passed,  being  the  latest  expression  of  the  legislative 
wiU,  must  govern,  although  it  contains  no  repealing  clause.  But 
it  is  not  sufficient  to  establish  such  repeal  that  the  subsequent  law 
covers  some,  or  even  all,  of  the  cases  provided  for  by  the  prior 
statute,  since  it  may  be  merely  affirmative,  or  cumulative,  or 
auxiliary'.  Between  the  two  Acts  there  must  be  plain,  unavoid- 
able and  irreconcilable  repugnancy,  and  even  then  the  old  law 
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is  repealed  by  implication  only  pro  tcmto  to  the  extent  of  the 
repugnancy." 

There  does  not  appear  to  be  any  further  conflict  between  the 
registration  law  and  the  local  option  statute,  and  the  elimination 
of  the  forty-day  period  within  which  the  election  was  required  to 
be  held  does  not  so  far  emasculate  the  entire  measure  that  it 
may  not  be  enforced  in  the  absence  of  that  provision. 

It  is  further  contended  that,  by  submitting  the  question  of 
[6]  state-wide  prohibition  to  the  voters  of  the  state  at  the  gen- 
eral election  of  1916  (Chap.  39,  Laws  1915),  the  legislative  as- 
sembly assumed  to  withdraw  from  the  county  board  all  authority 
possessed  by  it  under  the  local  option  law  to  call  an  election  for 
the  same  general  purpose  within  a  county.  Chapter  39  above 
comprises,  in  sections  1  and  2,  a  complete  measure,  with  a  re- 
pealing clause  in  section  6.  Section  1  prohibits  the  traffic  in 
intoxicating  liquors  in  this  state.  Section  2  fixes  December  31, 
1918,  as  the  time  when  the  measure  shall  take  effect.  As  au- 
thorized by  section  1,  Article  V,  of  the  Constitution,  the  legisla- 
ture provided  in  sectionjs  3  and  4  for  a  referendum  of  the  meas- 
ure, and  by  the  act  of  referring  it  made  its  vitality  to  depend 
upon  the  vote  of  the  electors  of  the  state.  If  the  majority  vote  is 
against  the  measure,  the  Act  will  never  be  in  force  or  effect ;  if 
the  vote  is  favorable  to  state-wide  prohibition,  the  Act  will  still 
not  be  in  force  until  December  31,  1918,  so  that,  whatever  be  the 
fate  of  the  proposition  submitted  to  the  voters,  Chapter  39  does 
not  now  have  any  present  effect  upon  existing  laws,  and  cannot 
have.  Section  6  specifically  so  provides:  "Sec  6.  All  Acts  and 
parts  of  Acts  in  conflict  herewith,  particularly  all  laws  of  this 
state  and  all  ordinances  of  cities  and  towns  relating  to  the  issu- 
ance of  liquor  licenses,  are  hereby  repealed,  after  the  31st  day 
of  December,  1918,  provided  this  Act  is  approved  by  the  people. '* 
Section  115  of  tbe  Revised  Codes  provides:  '*Sec.  115.  A  bill 
passed  by  the  legislative  assembly  and  referred  to  popular  vote 
at  the  next  general  election,  or  at  a  special  election,  shall  not  be 
in  effect  until  it  is  approved  at  such  general  or  special  election 
by  a  majority  of  those  voting  for  and  against  it." 
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There  is  not  any  intention  expressed  by  the  legns^&tnre  to 
interfere  forthwith  in  any  manner  with  the  local  option  law. 
There  is  not  anything  inconsistent  between  the  enforcement  of 
the  local  option  law  in  a  given  county,  until  December  31,  1918, 
and  the  enforcement  of  state-wide  prohibition  after  that  date, 
if  the  referred  measure  be  adopted.  If  prohibition  be  defeated, 
the  local  option  statute  will  still  be  in  full  force  and  effect,  and 
the  authority  of  a  county  board  thereunder  in  no  wise  curtailed. 
The  fact  that  the  legislature  has  referred  the  state-wide  pro- 
hibitory statute  does  not  affect  the  authority  of  a  county  board 
to  call  a  special  election  under  the  local  option  statute.  {State 
V.  P(Hd,  87  Wash.  83,  151  Pac.  114.)  Neither  is  that  provision 
of  section  2046,  which  prohibits  an  election  in  any  county  of  tener 
[7]  than  once  in  two  years,  infringed  by  the  act  of  the  board 
in  calling  an  election  for  October  13,  after  the  legislature  had 
referred  the  prohibitory  measure.  The  restriction  in  section 
2046  is  directed  to  elections  held  pursuant  to  the  local  option 
statute  and  to  none  other.  There  is  not  any  repugnancy  either 
[8]  between  the  provision  of  section  1,  Article  V,  of  the  Consti- 
tution, which  requires  referred  measures  to  be  voted  upon  at 
biennial  general  elections,  and  the  provision  of  section  2041, 
which  forbids  a  local  option  election  to  be  held  in  any  month 
in  which  a  general  election  is  held.  They  deal  with  different 
subjects,  and  each  is  controlling  in  its  appointed  sphere. 

We  think  the  judgment  of  the  district  court  correct,  and  it  is 
affirmed. 

Affirmed. 
Mb.  Chief  Justice  Bbantly  concurs. 

Mb.  Justice  Sanneb  :  I  concur  in  the  result  above  announced 
andy  for  the  most  part,  in  the  reasoning  through  which  it  has 
been  reached.  But  I  cannot  assent  to  the  meaning  given  the  last 
sentence  of  section  2041.  From  the  obvious  ease  with  which  the 
legislature  could  have  expressed  the  intention  ascribed  to  it 
in  the  foregoing  opinion,  from  the  clear,  established  meaning  of 
the  phrase  '' voters  who  are  qualified  to  vote  for  members  of  the 
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legislative  assembly''  as  referring  to  a  class  of  citizens  whose 
names  need  not  appear  upon  the  assessment-roll,  from  the  very 
unusual  expedient  of  conditioning  a  submission  to  the  voters  at 
large  upon  the  consent  of  a  special  class,  and  from  the  fact  that 
in  the  law  as  originally  enacted,  the  sentence  in  question  appears 
as  a  ** further  proviso,"  I  am  inclined  to  the  view  that  it  is  ''one 
of  those  clauses  which  occasionally  creep  into  the  body  of  an 
Act  as  the  result  of  misconception  or  ill-advised  amendment,  but 
which  cannot  be  given  effect  without  violence  to  the  clear  and 
plain  intent  of  the  law  considered  in  its  entirety. "  (State  ex  rel. 
Seres  v.  District  Cowt,  19  Mont.  501,  506,  48  Pac.  1104;  State 
ex  rel.  Kehoe  v.  Stronvme,  49  Mont.  25,  139  Pac.  1002.) 


RILEY,  Respondent,  v.  BLACKER  et  al.,  Appellants. 

(No.  3,420.) 
(Submitted  September  25,  1915.    Decided  November  3,  1915.) 

[152  Pac.  758.] 

Equity — Deeds  Absolute — Mortgages — Laches — Appeal  and  Er- 
ror— Notice  of  Appeal — '*  Adverse  Party. 
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Appeal  and  Error — Notice  oi  Appeal — ^** Adverse  Party.'* 

1.  A  defendant  who  had  no  interest  in  opposing  the  object  sought 
by  an  appeal  taken  by  his  codefendant,  and  who  could  not  be  preju- 
dicially affected  by  anything  done  by  the  supreme  court  on  appeal, 
was  not  an  ''adverse  party"  within  the  meaning  of  section  7100,  Bevised 
Codes,  upon  whom  it  was  necessary  to  serve  notice  of  appeal. 

Equity — ^Deed  Absolute — Mortgage — ^Laches. 

2.  In  an  action  to  have  a  deed  absolute  declared  a  mortgage,  held, 
that  plaintiff  was  not  entitled  to  equitable  relief  because  of  laches,  it 
appearing  that  for  eighteen  months  after  the  issuance  of  the  deed, 
the  grantee  paid  the  taxes  and  collected  the  rents,  the  grantor 
asserting  no  claim  and  not  tendering  any  repayment;  that  for  eight 
months  thereafter  he  stood  idly  by  while  the  administrator  of  the 
estate  of  his  grantee  paid  the  taxes  and  caused  extensive  repairs 
to  be  made  on  the  property,  until  by  decree  of  distribution  the 
title  became  vested  in  defendants,  and  that  for  eighteen  months 
more  he  remained  silent  while  the  latter  paid  the  taxes,  collected 
the  rents,  and  while  the  interest  of  one  of  them  was  sold  on  execu- 
tion in  his  presence,  the  plaintiff  offering  no  excuse  or  explanation 
for  his  delay  in  bringing  suit. 

[As  to  what  constitute  equitable  mortgages^  see  note  in  4  Am. 
St.  Bep.  696.] 
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Same — ^Laches — Chan^  of  Condition   of   Parties — ^Effect. 

3.  Laches,  aa  a  bar  independent  of  the  statute  of  limitations,  means 
negligence  in  the  assertion  of  a  right,  and  exists  where  there  has 
been  unexplained  delay  of  such  duration  or  character  as  to  render 
the  enforcement  of  an  asserted  right  inequitable. 

Same — Laches — Death  of  Party — Effect. 

4.  The  death  of  one  of  the  parties  to  a  transaction,  equitable 
relief  in  which  is  sought  by  one  of  them,  is  such  a  material  change 
of  their  relations  as  renders  the  doctrine  of  laches  applicable. 

Same — ^Deed  Absolute  —  Mortgage  —  Laches  —  Statutes  —  Eedemption  of 
Property. 

5.  While  in  the  case  of  a  confessed  or  ascertained  mortgage  the  rule 
obtains  as  declared  by  section  5732,  Revised  Codes,  that  a  person  having 
an  interest  in  property  subject  to  a  lien  may  redeem  it  at  any  time 
after  the  claim  is  due  and  before  his  right  of  redemption  is  foreclosed, 
it  is  not  controlling  in  a  suit  in  which  it  is  sought  to  establish  by  oral 
evidence  that  a  deed  absolute  in  form  is  in  fact  a  mortgage,  but  in 
such  an  action  the  defense  of  laches  may  be  interposed. 

[As  to  estoppel  against  assertion  of  title,  see  note  in  48  L.  B.  A. 
(n.  s.)  754.] 

Appeal  from  District  Court,  Broadwater  County;  JoTin  A. 
Matthews,  Judge. 

Surr  by  Harry  Riley  agaiiust  Jacob  Blacker  and  others.  From 
an  adverse  judgment  and  an  order  refusing  a  new  trial,  certain 
defendants  appeal.    Reversed  and  remanded  with  directions. 

Messrs,  Purcell  dk  Horsky  and  Mr,  E,  H,  Ooodman,  for  Ap- 
pellant, submitted  a  brief;  Mr,  Antone  J.  Horsky  argued  the 
cause  orally. 

When  a  complainant  seeks  the  aid  of  a  court  of  equity,  it  is 
incumbent  upon  him  to  state  in  his  complaint  every  fact,  clearly 
and  definitely,  that  is  necessary  to  entitle  him  to  relief,  and  if 
he  omits  essential  facts,  or  states  such  facts  therein  as  show 
that  he  is  not  entitled  to  relief,  it  is  fatal  to  his  action.  {Johnson 
V.  McKinnon,  45  Fla.  388,  34  South.  272.)  Where  it  appears 
from  the  allegations  in  the  complaint  that  a  party  has  been 
guilty  of  laches,  the  question  may  properly  be  raised  by  de- 
murrer. (1  Bncy.  PI.  &  Pr.  832;  Kleinclaus  v.  Dutard,  147  Cal. 
245,  81  Pac.  516 ;  City  of  Leavenworth  v.  Douglass,  59  Kan.  416, 
53  Pac.  123 ;  Wilson  v.  Wilson,  41  Or.  459,  69  Pac.  923 ;  Stewart 
V.  Joyce,  201  Mass.  301,  87  N.  E.  613 ;  Phillips  v.  Piney  Coal  Co,, 
53  W.  Va.  543,  97  Am.  St.  Rep.  1040,  44  S.  E.  774;  Lansdale 
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V.  Smdth,  106  U.  S.  391,  27  L.  Ed.  219,  1  Sup.  Ct.  Rep.  350; 
Bower  v.  Stein,  177  Fed.  673,  101  C.  C.  A.  299.)  No  artificial 
rule  exists  whereby  we  may  determine  whether  one  has  been 
guilty  of  laches.  Every  case  is  governed  chiefly  by  its  own  cir- 
cumstances. {Kavanaugh  v.  Flavin,  35  Mont.  133,  88  Pac.  764; 
Kleinclaus  v.  Dutard,  147  Cal.  245,  81  Pac.  516 ;  Wilson  v.  WU- 
son,  41  Or.  459,  69  Pac.  9'23.)  One  circumstance  upon  which 
the  courts  lay  particular  stress  when  considering  the  question 
as  to  whether  or  not  one  has  been  guilty  of  laches  is  the  death 
of  one  of  the  participants  in  the  transaction  involved.  (16  Cyc. 
164 ;  Bell  V.  Hudson,  73  Cal.  285,  2  Am.  St.  Rep.  791, 14  Pac.  791; 
Bower  v.  Stein,  177  Fed.  673, 101  C.  C.  A.  299 ;  Oerman^American 
Semimry  v.  Kiefer,  43  Mich.  105,  4  N.  W.  636 ;  Wilson  v.  Wilson, 
41  Or.  459,  69  Pac.  923.) 

Nowhere  in  the  complaint  does  respondent  explain  his  conduct 
in  failing  to  make  known  to  the  administrator  of  said  estate, 
the  district  court,  or  the  heirs,  the  fact  that  he  claimed  the  prop- 
erty in  controversy  as  his  own,  nor  does  he  anywhere  explain 
why  he  did  not  object  to  the  property  being  distributed  to  the 
heirs  of  Mrs.  Blacker,  but  we  find  him  silently  asquicscing  in 
everything  that  is  done.  As  to  one's  duty  in  this  respect,  see 
Foster  v.  Mansfield  etc.  B.  Co,,  146  U.  S.  88,  36  L.  Ed.  899,  13 
Sup.  Ct.  Bep.  28. 

''Long  acquiescence  and  laches  by  parties  out  of  possession 
are  productive  of  much  hardship  and  injustice  to  others,  and 
cannot  be  excused  but  by  showing  some  actual  hindrance  or 
impediment,  caused  by  the  fraud  or  concealment  of  the  parties 
in  possession,  which  will  appeal  to  the  conscience  of  the  chan- 
cellor.'' (27  Cyc.  971,  1016;  Badger  v.  Badger,  2  Wall.  87,  17 
L.  Ed.  836 ;  see,  also.  Brown  v.  Buena  Vista  County,  95  U.  S.  157, 
24  L.  Ed.  422.)  The  facts  set  out  in  the  complaint  show  that 
respondent's  case  is  wanting  in  those  essentials  so  vitally  neces- 
sary to  call  into  activity  a  court  of  equity,  namely,  conscience, 
good  faith  and  reasonable  diligence. 

**The  poverty  of  plaintiflP  is  quite  uniformly  held  to  be  no 
excuse  for    failing  with    reasonable    promptness  to  assert  his 
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rights/*  (16  Cyc.  169;  Carter  v.  Ma/yor  etc.  of  Chattanooga 
(Tenn.),  48  S.  W.  117,  120;  Bower  v.  Stein,  177  Fed.  673,  101 
C.  C.  A.  299.) 

The  payment  of  taxes  by  the  grantee  in  a  deed  is  considered 
by  the  courts  as  evidence  tending  to  negative  the  idea  that  the 
instrument  was  intended  as  a  mortgage.     (27  Cyc.  1014.) 

Messrs,  Walsh,  Nolan  &  Scallon,  for  Respondent,  submitted 
a  brief;  Mr.  C.  B.  Nolan  argued  the  cause  orally. 

Section  5723  of  the  Revised  Codes  provides  as  follows:  '* Every 
person  having  an  interest  in  property  subject  to  a  lien  has  a 
right  to  redeem  it  from  the  lien,  at  any  time  after  the  claim 
Is  due,  and  before  his  right  of  redemption  is  foreclosed."  By 
virtue  of  the  provisions  of  this  statute,  the  right  being  given 
to  redeem  until  foreclosure  takes  place,  no  laches  can  possibly 
arise.  This  identical  matter  has  been  considered  and  disposed  of 
by  this  court  in  the  case  of  Orogan  v.  Valley  Trading  Co,,  30 
Mont.  229,  76  Pac.  211.  There,  as  in  this  case,  an  action  was 
brought  to  have  a  deed,  absolute  on  its  face,  declared  a  mort- 
gage. There  the  time  lapsing  between  the  execution  of  the  in- 
strument and  the  institution  of  the  suit  was  longer  than  here. 
There  the  property  passed  into  the  possession  of  a  third  party, 
it  is  true,  with  knowledge  of  existing  equities,  the  conveyance, 
however,  transferring  the  property  being  a  warranty  deed. 
Here  we  have  the  property  passing  to  the  heirs,  who  necessarily 
get  the  title  only  which  the  ancestor  had.  (See,  also,  Hannah 
V.  Vensel,  19  Idaho,  796,  116  Pac.  115 ;  Ross  v.  Leavitt,  70  N.  H. 
602,  50  Atl.  110;  Cross  v.  Allen,  141  U.  S.  528,  35  L.  Ed.  843, 
12  Sup.  Ct.  Rep.  67;  Jones  on  Mortgages  (5th  ed.),  sec.  330.) 
It  is  asserted,  however,  because  in  this  instance  the  property  had 
passed  to  the  heirs,  the  legal  status  is  changed.  Not  at  all.  The 
heirs  simply  acquired  whatever  the  ancestor  had,  and  whatever 
rights  could  be  asserted  against  the  ancestor  as  to  the  pin^perty, 
the  same  rights  can  be  asserted  against  the  heirs.  They  arfi  not, 
in  any  sense,  bona  fide  purchasers  of  the  property.  {Coulson  v. 
Coulson,  180  Mo.  709,  79  S.  W.  473;  McPherson  v.  Hay  ward,  81 
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Me.  329, 17  Atl.  164 ;  McEenney  v.  Page,  146  Ky.  682, 143  S.  W. 
382;  Chase  v.  Chase,  20  R.  I.  202,  37  Atl.  804.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  on  June  30,  1911.  The  complaint 
avers  that  on  November  9,  1907,  the  plaintiff  executed  a  war- 
ranty deed  in  form  conveying  the  title  to  a  certain  piece  of 
property  in  Radersburg  worth  $1,500  to  Mrs.  Fannie  Blacker, 
for  the  consideration  of  $1,200;  that  said  deed  was,  in  fact, 
intended  as  a  mortgage  to  secure  the  payment  of  a  loan  by  her 
to  the  plaintiff  in  the  sum  of  $350,  **  which  sum  was  to  be  repaid 
within  a  reasonable  time,  and  at  least  one  year,"  with  interest  at 
eight  per  cent ;  that  on  May  8,  1908,  Fannie  Blacker  died  intes- 
tate, and  Jacob  Blacker,  her  husband,  was  appointed  adminis- 
trator of  her  estate;  that  in  the  administration  of  her  estate 
said  property  was  treated  as  a  portion  thereof,  was  adminis- 
tered as  belonging  thereto,  and  the  title  to  the  same  was  by 
decree  of  distribution  '*duly  made  and  entered"  on  December  29, 
1909,  vested  in  the  defendants,  who  are  the  husband  and  children 
of  Fannie  Blacker;  that  ever  since  November  9,  1907,  Fannie 
Blacker,  while  living,  and  Jacob  Blacker,  after  her  death,  col- 
lected the  rents  of  said  premises,  which  amount  to  more  than 
$350,  with  interest,  over  and  above  all  expenses  of  collection  and 
all  expenditures  on  account  of  the  property.  The  prayer  of  the 
complaint  is  that  the  deed  be  declared  to  be  a  mortgage;  that 
the  defendants  account  for  the  rent  received ;  that  the  property 
be  ordered  conveyed  to  him ;  and  that  he  have  judgment  for  the 
difference  between  the  amount  of  such  rents  and  said  original 
debt  and  interest. 

A  general  demurrer  to  the  complaint  was  overruled.  De- 
fendants answered,  averring  that,  when  the  deed  was  executed, 
the  value  of  the  property  was  not  to  exceed  $1,200,  and  that  the 
plaintiff  was  indebted  to  Mrs.  Blacker  in  that  amount,  with  in- 
terest, denying  that  the  deed  was  ever  intended  as  a  mortgage, 
and  asserting  affirmative  defenses  based  upon  laches,  upon  es- 
toppel as  to  the  defendant  Capital  City  Brewing  Company,  and 
upon  plaintiff's  failure  to  present  his  claim  against  the  estate. 
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The  trial  of  the  cause  was  strangely  technical,  considering  the 
fact  that  no  jury  was  in  attendance.  The  record  bristles  with 
untenable  objections,  and  much  testimony  which  ought  to  have 
been  received  as  tending  to  throw  light  upon  the  transaction  was 
utterly  rejected.  Indeed,  the  cause  is  made  to  stand  almost 
wholly  upon  the  evidence  presented  by  the  plaintiff,  and  as  to 
this  adequate  cross-examination  was  not  allowed.  Findings  were 
made  and  a  decree  entered  which  not  only  commanded  the  de- 
fendants other  than  Anderson  Blacker  and  the  Capital  Brewing 
Company  to  reconvey  a  thirteen-fifteenths  interest  in  the  prop- 
erty, bat  also  adjudged  that  all  of  them,  save  the  Brewing  Com- 
pany, pay  the  plaintiff  sums  of  money  aggregating  $1,042.90. 
From  that  judgment,  as  well  as  from  an  order  refusing  a  new 
trial,  the  defendants  other  than  Anderson  Blacker  and  the 
Capital  Brewing  Company  have  appealed. 

The  respondent  contends  that  these  appeals  ought  not  to  be 
[1]  considered,  because  the  notice  of  appeal  was  not  served 
upon  the  nonappealing  defendants.  This  is  without  merit. 
Neither  Anderson  Blacker  nor  the  brewing  company  can  be 
prejudicially  affected  by  anything  that  may  happen  here,  and 
they  could  have  no  interest  in  opposing  the  object  sought  to  be 
obtained  by  these  appeals.  Therefore  they  are  not  ''adverse,*' 
within  the  meaning  of  section  7100,  Revised  Codes,  and  service 
of  notice  upon  them  was  unnecessary.  (Anderson  v.  Red  Metal 
Co.,  36  .Alont.  312,  93  Pac.  44.) 

The  judgment  cannot  be  affirmed.  Considering  the  allegations 
[2]  of  the  complaint  with  the  evidence  presented  to  support  the 
same,  we  have  a  deed  of  warranty,  absolute  on  its  face  and 
acknowledging  the  receipt  of  $1,200  as  consideration,  the  effect 
of  which  is  sought  to  be  destroyed  by  these  circumstances :  That 
the  property  was  in  fact  worth  $1,500 ;  that  the  consideration  was 
in  fact  a  loan  of  $350,  for  which  no  note  or  other  evidence  of 
indebtedness  was  given,  to  be  repaid  within  one  year ;  that  there 
was  an  understanding,  entirely  oral,  by  virtue  of  which  the  deed 
was  to  operate,  not  as  a  conveyance,  but  as  a  mortgage  to  secure 
the  repayment  of  the  loan ;  that  for  a  year  and  six  months  after 
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the  deed  wafi  issued  the  plaintiff  stood  by,  making  no  demands, 
asserting  no  claims,  tendering  no  repayment,  while  his  grantee 
paid  the  taxes,  collected  the  rents,  and  died ;  that  for  nearly  eight 
months  longer  he  stood  by,  making  no  demands,  asserting  no 
claims,  while  the  property  was  administered  as  part  of  his  gran- 
tee's estate,  while  the  administrator  paid  the  taxes  thereon  and 
cansed  extensive  repairs  to  be  made,  until,  by  decree  of  distribu- 
tion, the  title  became  formally  vested  in  the  defendants ;  that  for 
another  year  and  a  half  he  stood  by,  making  no  objection,  assert- 
ing no  claim,  while  the  defendants,  as  distributees  under  said  de- 
cree, enjoyed  the  property,  paid  the  taxes,  collected  the  rents, 
and  while,  in  his  presence,  the  interest  of  Anderson  Blacker  was 
sold  at  public  vendue  to  the  Capital  City  Brewing  Company  by 
the  sheriff;  and  the  record  is  barren  of  explanation  or  excuse  for 
the  silence  of  plaintiff  or  for  his  delay  in  bringing  his  suit.  That 
such  a  showing  as  this,  instead  of  establishing  any  basis  for  equi- 
table relief,  must  defeat  such  relief  on  the  ground  of  laches,  is, 
we  think,  beyond  dispute,  if  laches  be  possible  at  all  in  a  matter 
of  this  kind. 

Laches,  considered  as  a  bar  independent  of  the  statute  of 
[3]  limitations,  is  a  concept  of  equity ;  it  means  negligence  in 
the  assertion  of  a  right;  it  is  the  practical  application  of  the 
maxim,  ** Equity  aids  only  the  vigilant'';  and  it  exists  when  there 
has  been  unexplained  delay  of  such  duration  or  character  as  to 
render  the  enforcement  of  the  asserted  right  inequitable.  There- 
fore has  it  often  been  held  by  this  court  that :  While  a  mere  delay 
short  of  the  period  of  the  statute  of  limitations  does  not  of  itself 
raise  the  presumption  of  laches  {Wright  v.  Brooks,  47  Mont.  99, 
130  Pac.  968 ;  Parchen  v.  Chessman,  49  Mont.  326,  Ann.  Gas. 
1916A,  681,  142  Pac.  631,  146  Pac.  469 ;  Brundy  v.  Canhy,  50 
Mont.  454,  148  Pac.  315),  yet  ''good  faith  and  reasonable  dili- 
gence only  can  call  into  activity  the  powers  of  a  court  of  equity, 
and,  independently  of  the  period  fixed  by  the  statute  of  limita- 
tions, stale  demands  will  not  be  entertained  or  relief  granted  to 
one  who  has  slept  upon  his  rights.  Considerations  of  public 
policy  and  the  difficulty  of  doing  justice  between  the  parties 
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[4]  are  sufScient  to  warrant  a  court  of  equity  in  refusing  to 
institute  an  investigation  where  the  lapse  of  time  in  the  assertion 
of  the  claim  is  such  as  to  show  inexcusable  neglect  on  the  part  of 
the  plaintiff,  no  matter  how  apparently  just  his  claim  may  be; 
and  this  is  particularly  so  where  the  relations  of  the  parties  have 
been  materially  altered  in  the  meantime/'  {Kavanaugh  v. 
Flavin,  35  Mont.  133,  88  Pac.  764 ;  Streicher  v.  Murray,  36  Mont. 
45,  92  Pac.  36;  Brundy  v.  Canby,  supra.)  What  constitutes  a 
material  change  of  condition  has  been  the  subject  of  much  judi- 
cial discussion  and  some  judicial  dissension ;  but  whatever  doubt 
there  may  be  as  to  other  circumstances,  it  never  has  been  ques- 
tioned, to  our  knowledge,  that  the  death  of  one  of  the  parties  to 
the  transaction  is  such  a  change.  ^^A  specific  application  of  the 
general  rule  just  stated  is  in  the  refusal  of  the  courts  to  afford 
relief  to  one  who  has  lain  idly  by  until  the  important  witnesses 
to  the  transaction  involved  have  died.  Of  course,  the  result  is 
the  same  where  the  testimony  so  lost  is  that  of  participants  in  the 
transaction,  who  would  be  parties  to  the  suit  had  they  lived ;  but 
where  such  parties  die,  there' are  usually  difficulties  presented  in 
procuring  evidence  and  conducting  the  case,  other  than  those 
arising  from  the  loss  of  their  own  testimony,  and  relief  is  denied 
for  that  reason/'  (16  Cyc.  163,  164;  see,  also,  Kavanaugh  v. 
Flavin,  supra;  BeU  v.  Hudson,  73  Cal.  285,  2  Am.  St.  Rep.  791, 
14  Pac.  791 ;  Bower  v.  Stein,  177  Fed.  673, 101  C.  C.  A.  299.) 

The  respondent  insists,  however,  that  laches  in  a  matter  of  this 
kind  is  out  of  the  question,  because  of  the  provisions  of  section 
[6]  5723,  Revised  Codes.  Grogan  v.  Valley  Trading  Co.,  30 
Mont.  229,  76  Pac.  211,  and  some  other  authorities,  are  cited  in 
support  of  this  contention.  Section  5723  provides  that  **  every 
person  having  an  interest  in  property  subject  to  a  lien  has  a  right 
to  redeem  it  from  the  lien,  at  any  time  after  the  claim  is  due, 
and  before  his  right  of  redemption  is  foreclosed";  and  the  de- 
cisions above  referred  to  are  authority  for  the  proposition  that 
in  the  case  of  a  confessed  or  ascertained  mortgage  the  statutory 
provision  must  be  applied.  But  this  has  nothing  to  do  with  the 
inquiry,  upon  oral  evidence — ^peculiarly  within  equitable  cogni^ 
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ance — whether  the  transaction  was  or  was  not  a  mortgage.  In 
the  very  citation  of  counsel  from  Jones  on  Mortgages,  fifth  edi- 
tion, sec.  330,  we  are  informed  that  delay  in  such  a  case  as  this 
has  *'its  bearing  on  the  primary  question  of  mortgage  or  no  mort- 
gage. ' '  This  is  necessarily  so,  for  the  principle  embodied  in  the 
doctrine  of  laches  "operates  throughout  the  entire  remedial  por- 
tion of  equity  jurisprudence"  (1  Pomeroy,  Eq.  Jur.  [3d  ed.],  sec. 
418),  and  instances  where  laches  has  been  held  a  bar  to  inquiries 
of  this  character  may  be  found  in  the  following  cases :  Schradshi 
V.  Albnght,  93  Mo.  42,  5  S.  W.  807 ;  Malier  v.  Farwell,  97  lU.  56; 
Fitch  V.  Maier,  200  111.  170,  65  N.  E.  650;  Landrum  v.  Union 
Bank,  63  Mo.  48;  Chapman  v.  Bank  of  California,  97  Cal.  155,  31 
Pac.  896 ;  Ooree  v.  Clements,  94  Ala.  337, 10  South.  906;  Dawning 
V.  Woodstock  Iron  Co.,  93  Ala.  262,  9  South.  177;  Cornier  v. 
Chase,  15  Vt.  764. 

Accepting  the  allegations  of  tiie  complaint  that  Mrs.  Blacker 
collected  the  rents  in  her  lifetime,  the  plaintiff's  delay  is  more 
than  persuasive  that  he  dared  not  make  his  present  claim  while 
she  should  be  alive.  These  rents  would  amount  to  $480  for  the 
year,  within  which,  according  to  the  complaint,  his  loan  of  $350 
was  to  have  been  repaid,  and  to  $720  at  the  time  of  her  death. 
The  contention  of  defendants  is  that,  when  the  deed  was  given, 
the  sum  of  $350  was  paid ;  that  this  sum,  together  with  prior  ad- 
vances, made  a  total  of  $1,200,  the  consideration  named  in  the 
deed  and  intended  as  the  purchase  price  of  the  property.  How- 
ever that  may  be,  it  is  incredible  that  plaintiff  should  not  have 
demanded  a  reconveyance  as  soon  as  the  rentals  collected  by  Mrs, 
Blacker  sufficed  to  pay  the  loan  of  $350,  with  interest,  if  the  alle- 
gations of  his  complaint  are  true. 

It  is  fair  to  say,  however,  that  the  court  received  and  seems  to 
have  credited  testimony  to  the  effect  that  no  time  was  fixed  for 
the  repayment  of  the  loan ;  that  until  September,  1908,  plaintiff 
and  his  partner,  Anderson  Blacker,  conducted  a  saloon  upon  the 
premises,  paying  no  rent ;  that  they  were  then  succeeded  in  the 
possession  by  one  Horsf eldt,  who  for  a  few  months  paid  the  rent, 
amounting  to  $40  per  month,  to  the  plaintiff  (as  the  plaintiff 
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says),  or  by  delivery  of  a  team  of  horses  to  Riley  &  Blacker  (as 
Anderson  Blacker  says) ;  that  Horsfeldt  was  succeeded  by  one 
Berg,  who  held  up  to  the  time  of  Mrs.  Blacker 's  death,  paying 
the  same  rent  to  the  plaintiff  (as  the  plaintiff  says),  or  to  Ander- 
son Blacker  (as  Berg  says) ;  that  Berg  was  succeeded  by  McCabe, 
who  is  still  in  possession,  who  paid  no  rent  whatever  to  plaintiff 
or  Anderson  Blacker,  but  always  paid  either  to  the  administrator 
or  to  a  Townsend  bank  for  the  heirs.  But,  whether  the  complaint 
or  the  evidence  on  this  point  be  taken,  the  result  is  the  same; 
for  the  fact  remains  upon  the  plaintiflE's  own  showing  that  he  per- 
mitted his  debt  of  but  $350  to  go  unpaid,  and  the  record  title  to 
the  property  worth  $1,500  to  stand  in  his  grantee  until  by  her 
death  the  possibility  of  a  fair,  full  and  satisfactoiy  investiga- 
tion of  the  transaction  was  gone.  He  permitted  the  property  to 
be  administered  as  the  property  of  his  grantee  and  to  be  distrib- 
uted as  such  to  her  heirs.  He  permitted  the  administrator  and 
the  heirs  to  collect  and  keep  the  rents,  sufficient  for  the  payment 
of  his  debt  twice  over,  to  pay  all  the  taxes,  to  make  repairs,  and 
to  otherwise  assert  dominion  over  the  property,  and  he  permitted 
an  interest  in  this  property  to  be  sold  in  his  presence  as  belonging 
to  Anderson  Blacker — all  this  without  protest,  claim,  or  action 
during  a  period  of  more  than  three  and  a  half  years.  It  is  too 
much  to  ask  of  a  court  of  equity  that,  under  such  circumstances, 
and  after  an  inquiry  necessarily  one-sided,  the  plaintiff's  trans- 
action with  the  deceased,  Mrs.  Blacker,  be  declared  other  than 
what  upon  its  face  it  purports  to  be. 

The  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  is  remanded,  with  directions  to  dismiss  the  complaint. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Holloway 
concur. 
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MILLIGAN,  Eespondent,  v.  CITY  OF  MILES  CITY  et  al., 

Appellants. 

(No.  3,742.) 
(Sutmittecl  November  1,  1915.    Decided  November  17,  1915.) 

[153  Pac.  276.] 

Cities  and  Towns — lAgKt  and  Power  Plant — Utilization  of  Waste 
Steam — Injunction — Right  of  Taxpayer. 

Cities  and  Towns — Illegal  Expenditures — Injunction — ^Bight  of  Taxpayer. 

1.  In  the  absence  of  legislation  placing  the  right  to  interfere  with  a 
threatened  unlawful  expenditure  hj  a  municipal  corporation  in  the 
hands  of  some  public  officer,  any  taxpayer  may  maintain  an  action  for 
that  purpose 

[As  to  injunction  against  illegal  acts  of  municipal  corporations,  see 
note  in  2  Am.  St.  Rep.  92.] 
Same. 

2.  Under  the  rule  supra,  held  that  where  a  city  proposed  to  extend 
a  steam-pipe  from  the  municipal  electric  power  plant  so  as  to  enable 
it  to  sell  heat  generated  by  the  waste  steam  to  owners  of  property 
abutting  on  the  streets  traversed  by  the  main  on  its  way  to  one  of 
the  public  buildings  heated  by  the  plant,  a  taxpayer  could  rightfully 
apply  for  an  injunction  to  restrain  the  prosecution  of  work  under  con- 
tracts let  for  materials  and  labor  necessary  to  effect  the  extension. 

Same — Extent  of  Powers — Statute. 

3.  The  statute  is  the  measure  of  the  powers  granted  to  municipalities, 
whether  the  particular  one  in  question  fall  within  their  legislative  or 
governmental,  or  proprietary  or  quasi-iprivsite  powers;  the  inquiry  in 
either  case  being  whether  there  is  an  express  grant  or  one  by  neces- 
sary implication,  and  whether  the  power  is  indispensable  to  the  ac- 
coni'^l^p>ip^'pT't  of  the  corporation. 

[As  to  right  of  municipal  corporation  to  engage  in  enterprise  gen- 
e^ck.A.  j..^^..  V.U  €ko  Ox  u  piivuie  ciiaracter,  see  note  in  51  L.  B.  A. 
(n.  sO  1143.] 

Same — Power  to  Install  Lighting  Plant. 

4.  Under  section  3259,  Kevised  Codes,  a  city  has  the  power  to  install 
at  public  expense  a  lighting  plant  to  supply  light  not  only  for  its 
public  buildings  and  streets,  but  also  for  use  by  its  inhabitants. 

Same — Lighting  Plant — Utilization  of  Waste  Steam. 

5.  Held,  that,  as  the  defendant  city  was  authorized  to  conduct  an 
electric  light  and  ipower  plant,  it  could  lay  a  main  to  heat  a  city 
building  by  the  waste  steam  from  the  plant,  and  incidentally  furnish 
steam  for  heat  to  private  buildings  abutting  on  the  main,  since  its 
authorization  to  conduct  a  power  plant  impliedly  authorized  it  to  do 
so  in  the  usual  manner  in  which  such  a  business  is  conducted  by  private 
persons  or  corporations,  which  involves  a  due  utilization  of  by-products. 

Appeal  from  District  Court,  Custer  County;  Daniel  8.  O'Hem, 
Judge. 
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Action  by  M.  W.  Milligan  against  the  City  of  Miles  City  and 
certain  of  its  officers.  From  an  order  denying  their  motion  for 
dissolution  of  an  injunction  pendente  lite,  defendants  appeal. 
Order  reversed  and  cause  remanded. 

Messrs.  Chas,  H,  Loud,  8.  D,  McKirmon,  C.  B.  Tisor  and  Geo. 
W.  Parr,  for  Appellants,  submitted  a  brief;  Messrs.  Loud  and 
McKinnon  argued  the  cause  orally. 

Has  the  city  the  right  and  authority  to  utilize  its  by-product 
or  exhaust  steam  of  its  electric  light  plant  in  furnishing  heat  to 
private  consumers,  where  the  city  owns  and  operates  its  electric 
light  and  power  plant  and  also  where  the  cost  of  installation  of 
the  exhaust  heating  system  is  paid  in  cash  with  funds  derived 
from  revenue  of  the  light  and  power  plant,  and  it  appearing 
that  it  will  not  require  any  additional  expense  for  fuel  or  em- 
ployees, at  the  light  plant  in  the  operation  of  the  exhaust  steam- 
heating  system,  and  it  further  appearing  that  no  injury  will  be 
done  to  the  light  plant  or  its  efficiency  in  any  wise  impaired,  and 
that  the  moneys  paid  for  the  installation  of  the  heating  system 
are  taken  from  the  electric  light  and  power  fund  and  not  from 
the  general  fund,  which  is  supported  by  general  taxation  of  the 
inhabitants  of  the  city,  and  that  it  will  be  a  paying  and  profit- 
able undertaking  in  connection  with  the  operation  of  the  city's 
electric  light  plant?  We  urge  that  the  city  in  using  its  by- 
product of  the  electric  light  plant  is  exercising  its  business 
powers,  and  that  the  courts  will  not  interfere  with  the  reason- 
able discretion  of  the  city  council  in  the  installation  of  this  ex- 
haust steam-heating  system.  Our  supreme  court  has  recognized 
the  doctrine  that  a  municipality  has  two  classes  of  powers,  to-wit, 
governmental  and  business  powers.  (See  State  v.  City  of  Great 
Falls,  19  Mont.  518,  49  Pac.  15 ;  City  of  Henderson  v.  Young ^  119 
Ky.  224,  83  S.  W.  583;  McQuillin  on  Municipal  Corporations, 
sec.  1801 ;  Omaha  Water  Co.  v.  Omahay  147  Fed.  1,  77  C.  C.  A. 
267,  8  Ann.  Cas.  614,  12  L.  R.  A.  (n.  s.)  736.)  ''If  the  corpora- 
tion engages  not  pnly  in  the  business  of  supplying  its  own  wants 
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m  this  respect,  but  also  those  of  private  consumers,  it  clearly  is 
exercising  in  such  case  its  business  and  proprietary  powers." 
(Abbott  on  Municipal  Corporations,  sec.  475,  citing,  Opinion  of 
the  Justices,  150  Mass.  592,  8  L.  R.  A.  487,  24  N.  E.  1084 ;  BvU- 
^naster  v.  City  of  St.  Joseph,  70  Mo.  App.  60 ;  Norwich  Gaslight 
Co,  V.  Norwich  City  Oas  Co.,  25  Conn.  19 ;  see,  also,  Helena 
Consol.  Water  Co.  v.  Steele,  20  Mont.  1,  37  L.  R.  A.  412,  49  Pac. 
382 ;  Eslerg  Cigar  Co.  v.  City  of  Portland,  34  Or.  282,  75  Am. 
St.  Rep.  651,  43  L.  R.  A.  435,  55  Pac.  961 ;  Brown  v.  Salt  Lake 
City,  33  Utah,  222,  126  Am.  St.  Rep.  828,  14  Ann.  Cas.  1004,  14 
L.  R.  A.  (n.  s.)  619,  93  Pac.  570;  Davoust  v.  City  of  Alameda, 
149  Cal.  69,  9  Ann.  Cas.  847,  5  L.  R.  A.  (n.  s.)  536,  84  Pac.  760.) 
In  the  case  of  City  of  Crawford^ville  v.  Braden,  130  Ind.  149,  30 
Am.  St.  Rep.  214,  14  L.  R.  A.  268,  28  N.  E.  849,  involving  the 
right  of  a  city  to  sell  light  to  private  consumers,  the  court  said : 
**The  corporation,  possessing  as  it  does  the  power  to  generate  and 
distribute  throughout  its  limits  electricity  for  the  lighting  of  the 
streets  and  other  public  places,  we  can  see  no  good  reason  why 
it  may  not  also  at  the  same  time  furnish  it  to  the  inhabitants  to 
light  their  residences  and  places  of  business."  This  case  has 
been  followed  in  many  cases  in  which  the  express  power  given 
by  the  legislature  was  to  light  the  streets,  but  the  courts  held  that 
the  city  possesscti  the  implied  powers  to  sell  to  private  con- 
sumers.  (Jacksonville  Electric  Light  Co.  v.  City  of  Jackson- 
vUle,  36  Fla.  229,  267,  51  Am.  St.  Rep.  24,  30  L.  R.  A.  540,  18 
South.  677;  Cary  v.  Blodgett,  10  Cal.  App.  463,  i02  Pac.  668; 
Overall  v.  Madisonville,  125  Ky.  684,  690,  12  L.  R.  A.  (n.  s.)  433, 
102  S.  W.  278 ;  City  of  Henderson  v.  Young,  119  Ky.  224,  83 

S.  W.  583.) 

The  discretion  of  municipal  corporations  within  the  sphere  of 
their  powers  is  not  subject  to  judicial  control,  except  in  case  of 
fraud  or  gross  abuse  of  discretion.  (Valparaiso  v.  Gardner,  97 
Ind.  1,  49  Am.  Rep.  416 ;  15  Am.  &  Eng.  Ency.  of  Law,  1096 ; 
City  of  Crawfordsville  v.  Braden,  130  Ind.  149,  30  Am.  St.  Rep. 
214,  14  L.  R.  A.  268,  28  N.  E.  849.). 
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The  eity  council,  in  the  n^e  of  its  exhaust  steam,  has  a  right  to 
anticipate  the  revenue  and  income  to  be  collected  therefrom. 
(Sheidley  v.  Lynch,  95  Mo.  487,  8  S.  W.  434;  Leiuis  v.  Denver 
Water  Co.,  38  C.  L.  J.  178;  Weston  v.  Syracuse,  17  N.  Y.  110; 
Book  V.  Earl,  87  Mo.  246.)"  Where  a  city  has  the  power  to  estab- 
lish works  for  lighting  its  streets  it  may,  in  connection  there- 
with, furnish  private  consumers  such  light  by  contract.  (28  Cyc. 
639 ;  Posey  v.  North  Birmingham,  154  Ala.  511, 15  L.-R.  A.  (n.  s.) 
711,  45  South.  663 ;  City  of  CraivfordsvUle  v.  Braden,  130  Ind. 
149,  30  Am.  St.  Rep.  214,  14  L.  R.  A.  268,  28  N.  E.  849 ;  Linn  v. 
Chambersburg  Borough,  160  Pa.  St.  511,  25  L.  R.  A.  217,  28  Atl. 
842;  Pikes  Peak  Power  Co.  v.  Colorado  Springs,  105  Fed.  1,  44 
C.  C.  A.  333.)  A  city  authorized  to  maintain  a  dam  may  lease 
its  surplus  water-power.  {Attorney  General  v.  City  of  Eau 
Claire,  37  Wis.  400;  Green  Bay  &  M.  Canal  Co.  v.  KauJcauna 
Water  Power  Co.,  70  Wis.  635,  35  N.  W.  529,  36  N.  W.  828 ;  Eol- 
ton  V.  Camilla,  134  Ga.  560,  20  Ann.  Cas.  199,  31  L.  R.  A.  (n.  s.) 
116,  68  S.  E.  472 ;  Hequembourg  v.  Dunkirk,  49  Hun,  550,  2  N.  Y. 
Supp.  447.) 

In  City  of  Ysleta  v.  Babbitt,  8  Tex.  Civ.  App.  432,  28  S.  W. 
702,  it  was  held  that  a  city  could  maintain  irrigation  ditches  in 
connection  with  supplying  water  and  sell  water  from  the  ditches 
for  domestic  use  and  for  irrigation. 

Mr.  Sharpless  Walker  and  Mr.  W,  C.  Packer,  for  Respondent, 
submitted  a  brief ;  Mr.  Walker  argued  the  cause  orally. 

A  municipality  can  exercise  no  powers  excepting  those  con- 
ferred upon  it  by  statute,  or  those  incidental  to  the  powers  ex- 
pressly granted,  or  those  indispensable  to  the  objects  of  its  crea- 
tion. {Shapard  v.  City  of  Missoula,  49  Mont.  269,  278, 141  Pac. 
544;  Helena  Light  &  By.  Co.  v.  City  of  Helena,  47  Mont.  18,  31, 
130  Pac  446 ;  State  ex  rel.  Quintin  v.  Edwards,  40  Mont.  287, 
303,  20  Ann.  Cas.  239,  106  Pac.  695 ;  Davenport  v.  Kleinschmidt, 
6  Mont.  502,  527, 13  Pac.  249 ;  City  of  Los  Angeles  v.  Los  Angeles 
City  Water  Co.,  177  U.  S.  558,  44  L.  Ed.  886,  20  Sup.  Ct.  Rep. 
736;  Hxjait  v.  WUliams,  148  Cal.  585,  84  Pac.  41;  Town  of  Akron 
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V.  McElUgott,  166  Iowa,  297, 147  N.  W.  773 ;  Flannagan  v.  Bux- 
ton, 145  Wis.  81,  32  L.  R.  A.  (n.  s.)  391,  129  N.  W.  642;  Bear  v. 
City  of  Cedar  Rapids,  147  Iowa,  341,  27  L.  R.  A.  (n.  s.)  1150, 
126  N.  W.  324 ;  Brooks  v.  Incorporated  Town  of  Brooklyn,  146 
Iowa,  136,  26  L.  R.  A.  (n.  s.)  425,  124  N.  W.  868;  Win^Jiesier 
V.  Redmond,  93  Va.  711,  57  Am.  St.  Rep.  822,  25  S.  E.  1001 ; 
Attorney  General  v.  Common  CowncxL  of  Detroit,  150  Mich.  310, 
121  Am.  St.  Rep.  625, 113  N.  W.  1107 ;  Farwell  v.  City  of  Seattle, 
43  Wash.  141,  10  Ann.  Cas.  130,  86  Pac.  217 ;  City  and  County 
of  Denver  v.  HaLlett,  34  Colo.  393,  83  Pac.  1066 ;  Dillon,  Munici- 
pal Corporations,  sec.  89.)  If  a  city  engages  without  authority 
in  a  private  business,  it  may  be  enjoined,  and  it  is  immaterial 
that  it  is  conducting  the  business  at  a  profit.  {Keen  v.  Mayor 
etc.  of  WoA^cross,  101  Ga.  588,  29  S.  E.  42.)  If  a  city  attempts 
to  use  a  school  building  erected  by  it  as  a  theater,  such  use  will 
be  enjoined  on  a  bill  filed  by  a  taxpayer  and  proprietor  of  a 
theater.  {Sugar  v.  Monroe,  108  La.  677,  59  L.  R.  A.  723,  32 
South.  961 ;  Chippewa  Bridge  Co.  v.  Durand,  122  Wis.  85,  106 
Am.  St.  Rep.  931,  99  N.  W.  603.) 

A  municipal  corporation,  being  a  creature  of  the  state,  pos- 
sesses only  such  powers  as  the  statute  confers  upon  it,  and  such 
inherent  powers  as  are  necessary  and  inseparably  incidental  to 
every  corporation.  (28  Cyc.  258-260.)  The  powers  of  a  munici- 
pality are  only  those  expressly  conferred  or  necessarily  implied. 
(16  Current  Law,  1092,  and  cases  cited.)  A  municipal  corpo- 
ration possesses  and  can  exercise  the  following  powers  and  no 
others:  First,  those  granted  in  express  words;  second,  those 
necessarily  or  fairly  implied  in,  or  incident  to,  the  powers  ex- 
pressly granted;  third,  those  essential  to  the  declared  objects 
and  purposes  of  the  corporation,  not  simply  convenient,  but  in- 
dispensable. (See  New  Decatur  v.  Berry,  90  Ala.  432,  24  Am. 
St.  Rep.  827,  7  South.  838 ;  Keen  v.  Mayor  etc.  of  Waycross,  101 
Ga.  588,  29  S.  E.  42 ;  State  v.  King  County,  45  Wash.  519,  88 
Pac.  935  J  Town  of  Petersburg  v.  Mappin,  14  111.  193,  56  Am.  Dec. 
501.), 
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In  Opinion  of  the  Justices,  155  Mass.  598,  15  L.  R.  A.  809,  30 
N.  E.  1142,  the  Massachusetts  supreme  court  rendered  an  opinion 
to  the  state  legislature  on  the  question  whether  the  purchase  by 
a  city  or  town  of  coal  and  wood  as  fuel,  and  the  resale  thereof 
to  its  inhabitants,  is  a  public  service  which  can  be  authorized 
by  the  legislature,  and  answered  the  question  in  the  negative. 

In  Attorney  Oeneral  v.  Common  Council  of  Detroit,  150  Mich. 
310,  121  Am.  St.  Rep.  625,  113  N.  W.  1107,  the  court  held  that 
a  city  has  no  power  to  engage  in  the  business  of  brickmaking 
without  an  express  grant,  when  it  is  not  essential  or  indispens- 
able to  the  declared  objects  and  purposes  of  the  corporation,  and 
when  the  needed  brick  can  be  purchased  in  the  open  market. 

In  Attorney  Oeneral  v.  City  of  Eau  Claire,  37  Wis.  400,  it  was 
held  that  a  statute  authorizing  a  municipality  to  build  a  dam  for 
the  purpose  of  letting  water-power  to  manufacturing  industries 
was  void. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Since  the  year  1896  the  defendant  city  had  been  the  owner  of 
a  steam  electric  light  and  power  plant  which  has  capacity  suffi- 
cient to  produce  the  current  necessary  to  light  the  public  build- 
ings, streets  and  alleys  of  the  city  and  to  furnish  light  and  power 
for  private  use  by  its  inhabitants.  The  funds  necessary  to  in- 
stall the  plant — $30,000 — were  derived  from  a  sale  of  bonds  issued 
by  the  city.  The  revenues  derived  from  the  sale  of  current 
have  always  been  kept  separate  from  the  general  revenues  of  the 
(ity,  in  what  is  designated  as  the  electric  light  and  power  fund. 
Except  as  noted  hereafter,  they  have  been  devoted  to  the  main- 
tenance of  the  plant  and  the  appliances  for  distribution  of  the 
current,  to  the  payment  of  accruing  interest  on  the  bonds,  and 
to  th^  accumulation  of  a  sinking  fund  for  their  redemption  at 
maturity.  There  is  now  in  the  fund  the  sum  of  $18,000.  The 
power  station  is  situated  on  Fort  Street  between  Seventh  and 
Eighth  Streets,  which  intersect  Main  Street  to  the  north  at  right 
angles.    The  city  hall  is  situated  on  Eighth  Street,  somewhat  less 
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than  a  block  south  of  Main  Street.  During  the  year  1914,  de- 
airing  to  heat  the  city  hall,  and  deeming  it  practicable  to  accom- 
plish this  by  making  use  of  the  exhaust  or  waste  steam  at  the 
plant,  the  city  council  caused  the  installment  of  a  main  steam- 
pipe  line  from  the  plant  along  Eighth  Street,  with  the  appliances 
necessary  to  divert  the  steam  into  the  main,  and  thence  into  the 
building.  This  main,  as  then  installed,  extends  beyond  the  city's 
property  north  to  the  middle  of  Main  Street,  and  is  of  capacity 
sufficient  to  conduct  all  the  steam  wasted  at  the  plant.  The  ex- 
pense of  installment  was  paid  out  of  the  light  and  power  fund. 
During  the  following  winter  season  the  steam  not  required  to 
lieat  the  city  hall  was  furnished  for  private  use  to  persons  own- 
ing buildings  abutting  on  Eighth  Street.  At  the  time  this  was 
done  it  was  the  intention  of  the  council  at  some  future  time,  if 
the  initial  installment  proved  effective,  to  cause  the  main  to  be 
extended  east  along  Main  Street  to  the  city  library,  which  occu- 
pies a  corner  at  the  intersection  of  Main  and  Tenth  Streets,  and 
also  to  the  west  to  Fifth  Street.  By  this  extension  the  council 
proposed  to  furnish  heat  to  the  library  building,  and  incidentally 
to  the  owners  of  business  buildings  abutting  on  Main  Street  at 
reasonable  rates,  expecting  thus  to  increase  the  efficiency  of  the 
light  and  power  plant  by  making  the  waste  steam  a  source  of 
proRt  to  the  city.  At  a  regular  meeting  of  the  council  held  on 
May  27,  1915,  a  committee  having  had  the  question  of  extension 
under  consideration,  reported  the  result  of  its  investigations  and 
rcLonimended  that  the  projected  extension  be  made.  The  report 
was  adopted,  and  thereafter  contracts  were  regularly  let  for 
materials  and  labor  necessary  to  effect  the  extension.  The  con- 
tracts contemplate  an  expenditure  of  $10,600  out  of  the  light  and 
power  fund  to  be  replaced  by  the  revenues  derived  from  the  sale 
of  steam.  The  plaintiff,  a  resident  of  the  city  and  a  taxpayer, 
thereupon  brought  this  action  to  restrain  the  prosecution  of  the 
work  under  the  contracts.  Upon  the  filing  of  the  complaint,  and 
without  notice,  the  court  issued  an  injunction  pendente  lite.  The 
defendants  thereafter,  upon  a  showing  of  facts  by  affidavits  and 
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oral  testimony,  moved  for  a  dissolution.  The  motion  having  been 
denied,  the  defendants  have  appealed. 

The  trial  judge  made  no  findings  of  fact.  As  appears  from 
his  memorandum  opinion  found  in  the  record,  he  devoted  his 
attention  to  two  questions  of  law  only,  regarding  the  solution  of 
these  as  determinative  of  the  rights  involved,  viz.,  whether  the 
plaintiff  may  maintain  the  action,  and  whether  the  defendant 
city  has  the  authority,  under  any  circumstances,  to  install  the 
proposed  improvement.  The  questions  of  fact  whether  the  pro- 
posed improvement  will  be  practicable,  and  whether,  in  view  of 
the  amount  of  expenditure,  it  will  prove  profitable,  seem  to  have 
been  wholly  lost  sight  of.  Counsel  have  not  discussed  these  ques- 
tions in  their  briefs.  On  the  contrary,  though  a  considerable 
amount  of  evidence  was  introduced  at  the  hearing  on  the  motion 
to  dissolve,  counsel  have  assumed  not  only  that  the  extension  will 
prove  effective,  but  also  that  it  will  be  a  source  of  profit.  We 
shall  therefore  not  stop  to  examine  the  evidence,  but  adopt  the 
assumption  of  the  trial  court  and  counsel,  and  determine  only 
the  questions  submitted,  leaving  it  to  the  trial  court  to  determine 
the  questions  of  fact  upon  the  final  hearing  on  the  merits. 

1.  Counsel  for  the  defendants  seriously  contend  that  the 
[1, 2]  appellant  cannot  maintain  this  action,  for  the  reason  that 
the  proposed  expenditure  will  not  affect  the  taxpayers  of  the 
city  generally,  but  only  the  city  in  the  exercise  of  its  busineas 
powers,  and  the  users  of  electric  light  and  power.  We  cannot 
appreciate  the  distinction  counsel  endeavor  to  make  between  tax- 
payers of  the  city,  as  such,  and  those  taxpayers  who  use  light 
and  power.  The  light  and  power  plant  was  installed  at  the  ex- 
pense of  all  the  taxpayers  of  the  city,  the  necessary  funds  having 
been  realized  by  a  sale  of  its  bonds.  These  are  liabilities  of  the 
corporation  to  the  discharge  of  which  all  the  taxpayers  must  con- 
tribute, directly  or  indirectly.  The  plant  is  their  property.  The 
revenues  derived  from  the  sale  of  its  product  belong  to  them, 
because,  though  kept  separate  from  the  revenues  derived  from 
general  taxation,  they  are  part  of  the  public  moneys. 
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The  rule  is  well  settled  that,  in  the  absence  of  legislation  re- 
stricting the  right  to  interfere  to  some  public  oflScer,  the  courts 
will,  upon  the  application  of  one  or  more  of  the  individual  tax- 
payers, interfere  by  appropriate  process  to  prevent  an  unlawful 
expenditure  of  public  money  by  the  officers  of  the  corporation  or 
the  incurring  of  an  obligation  which  will  render  such  expenditure 
necessary.  There  never  has  been  any  such  restrictive  legislation 
in  this  jurisdiction,  and  from  an  early  date  in  the  history  of  the 
state  the  right  of  the  taxpayer  to  maintain  an  action  to  prevent 
or  restrain  misuse  of  corporate  power  has  been  recognized  and 
enforced.  {CJiumasero  v.  Potts,  2  Mont.  242;  Davenport  v. 
Kleinschmidt,  6  Mont.  502, 13  Pac  249 ;  Id.,  8  Mont.  467,  20  Pac 
823 ;  State  v.  Board  of  Commissioners,  etc.,  21  Mont.  469,  54  Pac. 
939 ;  Buck  V.  Fitzgerald,  21  Mont.  482,  54  Pac.  942 ;  State  ex  rel. 
Bean  v.  Ljjom,  37  Mont.  354,  96  Pac.  922  j  Carlson  v.  City  of 
Helena,  39  Mont.  82,  17  Ann.  Cas.  1233,  102  Pac.  39 ;  State  ex 
rel.  Siuewe  v.  Hindson,  44  Mont.  429,  120  Pac.  485.)  The  con- 
elusion  that  the  plaintiff  may  maintain  the  action  was  therefore 
correct. 

2.  The  rule  of  construction  applicable  to  the  charter  of  a 
municipal  corporation  or  the  statute  authorizing  its  creation  is 
stated  by  Mr.  Dillon  as  follows:  "It  is  a  general  and  undisputed 
proposition  of  law  that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no  others:  First,  those 
granted  in  express  words ;  second,  those  necessarily  or  fairly  im- 
plied in  or  incident  to  the  powers  expressly  granted ;  third,  those 
essential  to  the  accomplishment  of  the  declared  objects  and  pur- 
poses of  the  corporation,  not  simply  convenient,  but  indispena- 
able.  Any  fair,  reasonable,  substantial  doubt  concerning  the 
existence  of  power  is  resolved  by  the  courts  a^^inst  the  corpo- 
ration, and  the  power  is  denied.  Of  eveiy  municipal  corpora- 
tion the  charter  or  statute  by  which  it  is  created  .is  its  organic 
Act.  Neither  the  corporation  nor  its  officers  can  do  any  act,  or 
make  any  contract,  or  incur  any  liability,  not  authorized  thereby 
or  by  some  legislative  Act  applicable  thereto.  All  acts  beyond 
the  scope  of  the  powers  granted  are  void."     (1  DilloUi  Mun. 
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Corp.  (5th  ed.))  sec.  237.)  The  rule  as  thus  stated  has  been 
approved  and  applied  by  this  court  in  many  cases.  {Davenport 
V.  Kleinschmidt,  supra;  State  ex  rel,  QtUntin  v.  Edtoards,  40 
Mont.  287,  20  Ann.  Cas.  239,  106  Pac.  695 ;  Helena  Light  dk  By. 
Co.  V.  City  of  Helena,  47  Mont.  18,  130  Pac.  446 ;  Shapard  v. 
City  of  Missoula,  49  Mont.  269, 141  Pac.  544.)  "The  reason  for 
the  rule  is  that  it  must  be  presumed  that  the  state  has  granted 
in  clear  and  unmistakable  terms  all  that  it  intended  to  grant  at 
all.'*     {Sta4;e  ex  rel,  Quintin  v.  Edwards,  supra,) 

It  is  true,  as  counsel  for  the  defendants  argue,  that  the  powers 
granted  to  a  municipality  are  to  be  distinguished  into  two  classes 
[3]  — the  first  including  those  which  are  legislative,  public  or 
governmental,  and  import  sovereignty;  the  second  those  which 
are  proprietary  or  quasi  private,  conferred  for  the  private  ad- 
vantage of  the  inhabitants  and  of  the  city  itself  as  a  legal  pei-son. 
(State  ex  rel  Gt,  Falls  W.  W,  v.  City  of  Great  Falls,  19  ilont. 
518,  49  Pac.  15 ;  Illinois  Trv^t  &  Savings  Bank  v.  City  of  Arkan- 
sas City,  76  Fed.  271,  22  C.  C.  A.  171,  34  L.  R.  A.  518.)  Never- 
theless the  statute  is  the  measure  of  the  power  granted,  whether 
the  particular  power  in  question  is  assignable  to  the  one  class  or 
the  other.  The  inquiry  must  always  be  in  this  class  of  cases :  (1) 
Whether  there  is  an  express  grant;  (2)  whether  there  is  a  grant 
by  necessary  implication;  or  (3)  whether  the  power  in  question 
is  indispensable  to  the  accomplishment  of  the  object  of  the 
corporation. 

Now,  it  is  conceded  by  counsel  on  both  sides — ^and  rightfully 
[4]  so,  we  think — that  a  city  has  the  power,  under  the  general 
law  relating  to  cities  and  towns,  to  install  at  public  expense  a 
lighting  plant  to  supply  light,  not  only  for  its  public  buildings 
and  streets,  but  also  for  use  by  its  inhabitants.  Section  3259, 
Revised  Codes,  provides:  *'The  city  or  town  council  has  power: 
1.  To  make  and  pass  all  by-laws,  ordinances,  orders  and  resolu- 
tions not  repugnant  to  the  Constitution  of  the  United  States,  or 
of  the  state  of  Montana,  or  of  the  provisions  of  this  title,  neces- 
sary for  the  government  or  management  of  the  affairs  of  a  city 
or  town,  for  the  execution  of  the  powers  vested  in  the  body  corpo- 
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rate,  and  for  candying  into  effect  the  provisions  of  this  title. 
*  •  •  5.  To  build  or  hire  all  necessary  buildings  for  the  use 
of  the  city  or  town,  and  to  heat  and  light  the  same.  •  •  • 
7.  To  provide  for  lighting  and  cleaning  the  streets,  alleys,  and 
avenues.  •  •  •  64.  To  contract  an  indebtedness  on  behalf  of 
a  city  or  town,  upon  the  credit  thereof,  by  borrowing  money  or 
issuing  bonds  for  the  following  purposes,  to-wit :  erection  of  pub- 
lic buildings,  construction  of  sewers,  bridges,  waterworks,  light- 
ing plants,*'  etc,  A  reading  of  these  provisions  together  leads 
to  the  conclusion  that  it  was  the  purpose  of  the  legislature  to  en- 
able a  city  or  town  to  establish  and  maintain  at  public  expense 
a  lighting  system  to  supply  the  needs  of  its  inhabitants,  just  as 
it  was  the  purpose  to  enable  it  to  make  suitable  provision  to  serve 
their  convenience  and  secure  their  health  and  comfort  by  pro- 
viding bridges,  sewers,  and  a  water  supply ;  for  it  is  clear  that 
in  providing  for  bridges,  sewers,  and  a  water  supply,  it  had  in 
mind  the  inhabitants  of  the  municipality  as  a  whole.  Therefore, 
under  the  rule  of  construction  applicable  which  is  expressed  in 
the  maxim  noscitur  a  sociis,  the  provision  for  lighting  plants 
must  be  given  the  same  scope. 

But,  as  we  have  said,  it  is  not  controverted  that  the  city  has 
ample  power  in  this  behalf.  The  theory  adopted  by  the  trial 
court  and  urged  here  by  counsel  for  plaintiff  is  that  the  city  has 
[5]  no  power  to  expend  any  portion  of  the  surplus  in  the  light 
and  power  fund,  even  though  the  expenditure  will  turn  to  profit- 
able use  what  has  heretofore  been  a  total  loss,  because  the  statute 
does  not  so  expressly  declare,  or,  in  any  event,  because  the  install- 
ment of  the  improvement  is  not  indispensable  to  the  well-being 
of  the  city.  A  brief  consideration  of  the  subject  will  demonstrate 
that  this  theory  is  not  correct.  When  a  city  is  engaged  in  oper- 
ating a  municipal  plant  under  an  authority  granted  by  the  gen- 
eral law,  it  acts  in  a  proprietary  or  business  capacity.  In  this 
behalf  it  stands  upon  the  same  footing  as  a  private  individual 
or  a  business  corporation  similarly  situated.  (McQuillin,  Mun. 
Corp.,  sec.  1801;  Dillon,  Mun.  Corp.  (5th  ed.),  sec.  1303;  HeleruA 
ConsoL  Water  Co.  v.  Steele,  20  Mont.  1,  37  L.  R.  A.  412,  49  lut,-. 
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382;  City  of  Henderson  v.  Young,  119  Ky.  224,  83  S.  W.  583; 
Omaha  Water  Co.  v.  Omaha,  147  Fed.  1,  77  C.  C.  A.  267,  8  Ann. 
Gas.  614,  12  L.  R.  A.  (n.  s.)  736;  Davoust  v.  City  of  Alameda, 
149  Cal.  69,  9  Ann.  Cas.  847,  5  L.  R.  A.  (n.  s.)  536,  84  Pac.  760; 
Western  Sav.  Fund  Soc.  v.  Philadelphia,  31  Pa.  175,  72  Am.  Dec. 
730;  Indianapolis  v.  Indianapolis  Oas  L.  etc.  Co,,  66  Ind.  396.) 
This  proposition  being  conceded,  as  it  must  be,  it  logically  fol- 
lows that  the  city  may  install  the  necessary  fixtures  and  appli- 
ances and  conduct  its  operations  as  does  a  private  corporation 
engaged  in  the  same  kind  of  business.  Common  prudence  re- 
quires that  it  anticipate  the  probable  growth  of  population  and 
increasing  future  needs ;  that  it  take  note,  from  time  to  time,  of 
changing  conditions,  and  adopt  improved  devices  in  order  to 
bring  and  keep  the  plant  up  to  the  highest  degree  of  efficiency ; 
that  it  make  such  disposition  of  any  surplus  or  by-product  as 
will  promote  economy  in  its  operation  and  gain  for  the  people 
the  greatest  possible  return  for  the  capital  invested — in  short, 
that  it  do  anything  that  an  intelligent  business  man  or  corpora- 
tion, guided  by  the  dictates  of  prudence  and  experience,  would 
do  under  the  same  circumstances.  A  private  corporation  having 
a  franchise  to  supply  the  inhabitants  of  a  city  with  water  would 
be  guilty  of  want  of  prudence  and  foresight  if  it  should  obtain 
a  supply  sufficient  for  present  needs  only,  without  regard  to  a 
probable  increase  in  population  and  hence  to  a  growing  demand 
upon  it.  So  it  would  be  chargeable  with  a  lack  of  business  capa- 
city if  in  the  meantime  it  should  permit  the  surplus  to  go  to 
waste,  instead  of  selling  or  leasing  it  for  some  other  profitable  use. 
The  same  holds  true  of  a  corporation  organized  to  supply  light. 
It  would  be  short-sighted  indeed  if  it  limited  the  capacity  of  its 
plant  to  actual  present  necessities.  It  is  a  matter  of  common 
knowledge  that  gas  companies  have  several  by-products.  A  neg- 
lect by  such  a  company  to  turn  these  by-products  to  profitable 
use  by  selling  them,  and,  if  necessary  to  enable  it  to  do  so,  to 
incur  the  preliminary  expense  required  for  that  purpose,  would 
exhibit  lack  of  business  capacity.    These  remarks  are  applicable 
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to  a  city  which  under  authority  of  law  engages  in  the  same  kind 
of  an  enterprise.  It  holds  the  property  represented  by  the  invest- 
ment, in  trust  for  its  citizens.  The  law  which  enables  it  to  as- 
sume this  trust  by  necessary  implication  confers  the  power  upon 
it  and  its  officers  to  execute  it,  and  thereby  imposes  upon  them 
the  duty  to  gain  the  greatest  benefit  to  the  taxpayers.  If  it  haa 
a  present  surplus  of  water  or  current,  the  dictates  of  common 
business  prudence  require  that  such  surplus  be  sold,  and  the  pro- 
ceeds devoted  to  public  use,  until  the  increasing  demands  of  the 
people  absorb  it.  {Pikes  Peak  Power  Co.  v.  Colorado  SpringSf 
105  Fed.  1,  44  C.  C.  A.  333.)  So  of  the  surplus  and  by-producia 
of  city  gasworks.  To  say  that  a  city  may  not  turn  the  waste 
or  exhaust  steam  from  its  electric  light  plant  to  profitable  use 
is  to  say  that,  though  the  legislature  has  empowered  it  to  install 
and"  operate  a  light  plant,  it  has  withheld  from  it  the  power  to 
operate  it  upon  intelligent  and  economic  principles.  This  can- 
not be  so.  On  the  contrary,  the  grant  of  power  to  install  and 
operate  necessarily  implies  all  the  incidental  power  to  do  any- 
thing that  any  business  man  or  corporation  ought  to  do. 

The  statute  does  not  in  terms  confer  the  power  upon  the  city 
to  install  and  operate  a  heating  plant,  except  for  its  public  build- 
ings.   For  present  purposes  it  may  be  conceded  that  it  would 
not  be  lawful  for  a  city  to  install  a  steam-heating  plant  to  supply 
its  inhabitants  or  for  the  defendant  city  to  manufacture  steam 
at  its  lighting  plant  for  that  purpose.     This  consideration  by  no 
means  carries  with  it  the  conclusion  that  it  may  not  sell  its  waste 
steam,  and,  if  it  cannot  do  so  otherwise,  may  not  at  public  ex- 
pense lay  the  mains  or  conduits  necessary  to  convey  it  to  places 
where  there  is  a  demand  for  its  use,  and  there  install  the  appli- 
ances necessary  to  enable  it  to  meet  the  demand.     On  the  con- 
trary, we  think  it  not  only  has  the  power,  but  it  is  its  duty,  to 
do  so,  provided  this  is  practicable  and  will  prove  a  source  of 
profit,  and  provided  the  expenditure  required  will  not  create  an 
indebtedness  or  permanently  impair  the  income  derived   from 
the  plant. 
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The  order  is  reversed,  and  the  cause  is  remanded,  with  direc- 
tions to  the  district  court  to  proceed  in  accordance  with  the  con- 
clusions stated  in  this  opinion. 

Beversed  and  remanded. 

Mb.  Justice  Sanner  and  Mr.  Justiob  Holloway  concur. 


STATE,  Respondent,  v.  TAYLOR,  Appellant. 

(No.   3,715.) 
(Submitted  November  3,  1915.    Decided  November  17,  1915.) 

[153  Pac.  275.] 

Crinvindl  Law — False  Pretenses — Evidence — Insufficiency. 

1.  Under  the  rule  that  a  conviction  of  crime  may  not  be  based  upon 
conjecture  or  probabilit.es,  evidence  in  a  prosecution  for  obtaining^ 
monej  by  false  pretenses  alleged  to  have  been  made  in  the  sale  of 
&  business,  held  insufficient  to  warrant  conviction. 

[As  to  the  crime  of  obtaining  goods  by  false  pretenses,  see  notes  in 
21  Am.  St.  Rep.  265;  25  Am.  St.  Rep.  378.] 

Appeal  from  District  Court,  Silver  Bow  County;  Michael 
Donlan,  Judge. 

H.  F.  Taylor  was  convicted  of  obtaining  money  by  false  pre- 
tenses, and  appeals  from  the  judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  trial.  Reversed  and  remanded,  with 
directions  to  discharge  defendant. 

Messrs.  Nolan  &  Donovan,  for  Appellant,  submitted  a  brief  5 
Mr.  L.  P.  Donovan  argued  the  cause  orally. 

Mr.  J,  B.  Poijidexter,  Attorney  General,  and  Mr.  C.  8.  Wagner, 
Assistant  Attorney  General,  for  Respondent,  submitted  a  brief; 
Mr.  Wagner  argued  the  cause  orally. 

IVIE.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

H.  F.  Taylor  appeals  from  a  judgment  of  conviction,  after  ver- 
dict, and  from  an  order  denying  him  a  new  trial.    The  basis  of 
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fhe  judgment  is  the  charge,  elaborately  set  forth  in  the  informa- 
tion, to  the  effect  that  the  appellant  feloniously  obtained  certain 
moneys  from  one  Ethel  Schad  by  willfully  and  falsely  pretend- 
ing and  representing  to  her:  **That  he  was  the  owner  of  a  stock 
of  merchandise,  two  sewing-machines,  and  tools  for  carrying  on 
and  conducting  the  business  of  manufacturing  corsets,  and  that 
he  was  the  owner  of  and  had  a  corset  trade  extending  throughout 
the  states  of  Montana,  Arizona  and  California,  and  that  his  stock 
of  merchandise  and  corset  trade  and  corset  biisiness  was  worth 
the  sum  of  three  thousand  ($3,000)  dollars,  and  that  he  repre- 
sented to  the  said  Ethel  Schad  that  he  would  sell  a  one-half  inter- 
est in  the  stock  of  merchandise  and  his  corset  trade  and  business 
to,  and  take  the  said  Ethel  Schad  as  an  equal  partner  in  the  busi- 
ness for  the  sum  of  fifteen  hundred  ($1,500)  dollars;  whereas 
in  truth  and  in  fact  the  said  H.  P.  Taylor  did  not  have  any  and 
was  not  the  owner  of  any  corset  trade  or  business,  and  that  the 
stock  of  merchandise,  two  sewing-machines,  and  tools  were  not 
worth  more  than  four  hundred  ($400)  dollars,  as  he,  the  said 
H.  F.  Taylor,  then  and  there  well  knew." 

Fifty  alleged  errors  are  assigned.  They  present  the  suflSciency 
of  the  evidence  and  various  questions  of  practice;  but  the  view 
which  must  be  taken  of  the  former,  renders  it  unnecessary  to 
consider  the  latter,  further  than  to  say  that  some  of  these 
assignments  have  merit,  though  for  the  most  part  they  are 
unsubstantial. 

It  may  be  acknowledged  at  the  outset  that,  according  to  this 
[1]  record,  the  appellant  appears  to  be  an  undesirable  citizen, 
and  this  fact,  coupled  with  an  obvious  reluctance  on  his  part  to 
meet  the  charge  against  him,  doubtless  accounts  for  his  conviction. 
The  prosecution,  however,  was  for  a  violation  of  section  8683, 
Revised  Codes,  and,  to  support  it,  evidence  of  the  falsity  of  the 
representations  charged  was  indispensable.  According  to  the 
information,  these  representations  or  pretenses  were  false,  not 
because  the  appellant  had  inordinately  exaggerated  the  value  of 
his  corset  business  and  equipment,  but  because  he  had  no  corset 
business  at  all.    The  only  evidence  suggested  as  sufScient  proof 
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of  this  is  presented  by  the  testimony  showing  transactions  with 
other  persons  of  a  character  similar  to  the  one  in  question,  and 
by  the  circumstances  that  on  one  occasion  appellant  was  seen 
"with  a  gentleman  who  was  sharpening  razors,'*  and  on  another 
he  was  discovered  in  a  window  arranging  a  display  of  corn  cures, 
and  on  another  he  was  found  at  a  table  on  a  street  corner  writ- 
ing cards.    As  to  his  dealings  with  others  than  the  complainant 
it  may  be  said  that  in  law  they  cannot,  and  in  fact  they  do  not, 
establish  or  tend  to  establish  the  falsity  of  his  claim  to  a  corset 
business ;  they  were  admissible  solely  to  show  his  intent  in  deal- 
ing as  he  did  with  the  complainant,  presupposing  his  transaction 
with  her  to  be  of  the  character  alleged ;  they  show  indeed  that, 
using  his  corset  business  as  a  bait,  he  was  willing  to  take  a  most 
contemptible  advantage  of  the  hopes  and  ambitions  of  industri- 
ous women ;  but  this  is  unavailing  under  the  allegations  of  the 
present  information,  if  in  fact  he  had  such  a  business.    As  to 
the  other  circumstances,  we  feel  quite  unable  to  say  just  how 
far  being  seen  '  Vith  a  gentleman  who  was  sharpening  razors," 
or  displaying  com  cures  or  engrossing  cards,  may  be  evidence  of 
total  depravity ;  but  it  does  not  seem  to  us  that  they  are  neces- 
sarily conclusive  as  regards  the  corset  business.     How  much  of 
appellant's  time  was  thus  spent  is  not  disclosed,  and  the  most 
that  can  be  said  is  that  if  he  gave  much  to  these  extraneous  mat- 
ters he  could  have  had  no  corset  business  which  took  all  his  atten- 
tion, or  that — like  many  better  men — he  was  neglecting  his  busi- 
ness; but  he  is  not  charged  with  claiming  the  first  of  these 
alternatives,  and  he  cannot  be  punished  by  law  for  the  last. 
Against  these  negative  circumstances,  whatever  be  their  evi- 
dentiary value,  we  have  the  positive  testimony  of  the  complain- 
ant herself,  as  well  as  of  the  other  persons  with  whom  the  appel- 
lant dealt,  to  the  effect  that  he  did  have  a  corset  trade  or 
business  in  the  city  of  Butte  at  least. 

It  is  not  suggested  that  the  information  can  be  construed  as 
charging  the  falsity  of  appellant's  representations  to  consist  in 
the  fact  that  he  had  no  corset  trade  or  business  of  the  scope  and 
▼alue  represented;  but  if  such  was  the  theory  of  the  trial,  the  evi- 
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deuce  is  still  deficient.  Reading  between  the  lines  of  this  record, 
balancing  probabilities,  and  considering  the  reticence  of  appel- 
lant, one  might  reasonably  question  the  truth  of  any  such  repre- 
sentation ;  but  it  could  be  true  so  far  as  any  necessary  inference 
from  the  facts  disclosed  are  concerned.  Convictions  may  not  be 
founded  upon  conjecture,  however  shrewd,  nor  upon  probabili- 
ties, however  strong.  (State  v.  McCarthy,  36  Mont.  226,  92  Pac. 
521.) 

We  are  therefore  compelled  to  hold  that  the  crime  chained  in 
the  present  information  has  not  been  sustained  by  the  evidence 
contained  in  this  record.  Whether  a  conviction  upon  ampler 
evidence  under  another  or  amended  information  would  stand,  is 
not  now  before  us. 

The  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  is  remanded,  with  directions  to  discharge  the  defendant, 
appellant  in  this  court. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Hollowat 
concur. 


STATE,  Respondent,  v.  JONES,  Appellant. 

(No.  3,721.) 
(Submitted  November  1,  1915.    Decided  November  17,  1915.) 

[153  Pac.  282.] 

Criminal  Law  —  White  Slave  Law  —  Prostitution  —  Evidence — 
Witnesses — Impeachment, 

Criminal     Law — ^Prostitutes — Accepting     Money     from — Evidence — ^Insuffi- 
ciency. 

1.  Where  defendant  had  given  his  note  for  money  he  obtained  from 
a  prostitute,  he  was  not  guilty  of  a  violation  of  section  8  of  the  White 
Slave  Law  (Laws  1911,  p.  1),  prohibiting  the  accepting  of  money  from 
such  persons  without  consideration,  even  though  he  later  refused  to 
pay  the   note   placed   in  a  bank  for  coUection. 

Same — Loans — Consideration. 

2.  A  promise  to  repay  is  a  sufficient  consideration  for  a  loan. 

[As  to  burden  of  proving  want  of  caiuideration^  see  note  in  135 
Am.  St.  llep.  763.] 
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Same — ^Evidence — ^Inaclmiasibility. 

3.  Evidenca  that  one  accused  of  accepting  money  from  a  prostitute 
contrary  to  the  provisions  of  Chapter  1,  Laws  of  1911,  was  an  habitual 
borrower  and  an  adept  at  lying  was  not  admissible  as  coming  under 
the  rule  that  evidence  of  other  similar  offenses,  if  calculated  to  show 
intent  or  a  system  or  chain  of  similar  acts,  is  admissible. 

Same — Impeachment — When  Evidence  Inadmissible. 

4.  A  defendant  charged  with  crime  who  does  not  oifer  himself  as  a 
witness  ia  not  subject  to  impeachment. 

[As  to  invpeaching  witnesses,  see  note  in  14  Am.  St.  Rep.  157.] 

Appeal  from  District  Court,  Custer  County;  Daniel  8.  0  ^Hern, 
Judge. 

Paul  S.  Jones  was  convicted  of  violating  the  White  Slave  Law, 
and  appeals  from  the  judgment  and  an  order  denying  his  motion 
for  a  new  trial.    Reversed  and  remanded. 

Mr.  Sharpless  Walker  and  Mr.  W,  C.  Packer,  for  Appellant, 
submitted  a  brief ;  Mr.  Walker  argued  the  cause  orally. 

While  there  are  exceptions  to  the  general  rule  that  on  a  prose- 
cution for  a  particular  crime,  evidence  of  offenses  other  than 
that  for  which  the  defendant  is  on  trial  is  not  admissible,  yet  the 
exceptions  limit  the  evidence  to  those  instances  where  it  tends 
to  prove:  1.  Motive;  2.  Intent;  3.  Absence  of  accident  or  mis- 
take; 4.  Identity  of  the  person  on  trial;  5.  A  common  scheme, 
plan  or  system,  embracing  the  commission  of  two  or  more  crimes 
so  related  to  each  other  that  proof  of  one  tends  to  prove  the  other. 
Unless  the  offered  testimony  comes  within  the  exceptions  named 
above,  the  admission  of  the  testimony  is  reversible  error,  in  that 
it  tends  to  prejudice  the  jury  against  the  defendant  by  proving 
the  defendant  has  a  bad  reputation,  and  by  proving  extraneous 
transactions  tending  to  convince  the  jury  that  the  defendant 
would  be  likely  to  commit  crime,  and  thereby  removing  the  pre- 
sumption of  innocence,  which  the  law  would  otherwise  give  the 
defendant  the  benefit  of. 

The  supreme  court  of  Montana  has  gone  as  far  as  the  highest 
court  of  any  state  in  admitting  evidence  of  other  offenses,  but 
in  no  case  has  it  held  testimony  admissible  that  did  not  come 
within  the  above-mentioned  exceptions  to  the  general  rule  of  ex- 
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elusion.  (State  v.  Oeddes,  22  Mont.  68,  55  Pac.  919 ;  State  v. 
Shafer,  26  Mont.  11,  66  Pac.  463 ;  State  v.  Hall,  45  Mont.  498,  125 
Pac.  639;  State  v.  Allen,  34  Mont.  403,  87  Pac.  177;  State  v. 
Newman,  34  Mont.  434,  87  Pac.  462 ;  State  v.  0  'Brien,  35  Mont 
482,  10  Ann.  Cas.  1006,  90  Pac.  514;  State  v.  Mitton,  37  Mont. 
366,  127  Am.  St.  Rep.  732,  96  Pac.  926 ;  State  v.  Hill,  46 
Mont.  24,  126  Pac.  41 ;  Baker  v.  State,  120  Wis.  135,  97  N.  W. 
566 ;  People  v.  Vidal,  121  Cal.  221,  53  Pac.  558 ;  State  v.  Ftd- 
under,  28  S.  D.  622, 134  N.  W.  807 ;  People  v.  Lapidus,  167  Mich. 
53,  132  N.  W.  470 ;  State  v.  Rader,  62  Or.  37, 124  Pac.  195 ;  State 
V.  Eirby,  62  Kan.  436,  63  Pac.  752;  Waight  v.  United  States, 
1  Hayw.  &  H.  189,  Fed.  Cas.  No.  17,042 ;  Paulson  v.  State,  118 
Wis.  89,  94  N.  W.  771 ;  State  v.  Eder,  36  Wash.  482,  78  Pac 
1023.) 

The  following  cases  also  hold  that  testimony  of  independent 
crimes  or  transactions  is  inadmissible,  unless  the  testimony 
clearly  comes  within  one  of  the  well-defined  exceptions  to  the  gen- 
eral rule  of  exclusion :  State  v.  Fitchette,  88  Minn.  145,  92  N.  W. 
527;  People  v.  Bennett,  122  Mich.  281,  81  N.  W.  117;  State  v, 
Vance,  119  Iowa,  685,  94  N.  W.  204;  State  v.  Berger,  121  Iowa, 
581,  96  N.  W.  1094;  Smith  v.  State,  5  Okl.  Cr.  67,  113  Pac.  204; 
People  V.  Jacks,  76  Mich.  218,  42  N.  W.  1134 ;  Bishop  v.  People, 
194  111.  365,  62  N.  E.  785 ;  State  v.  Kelley,  65  Vt.  531,  36  Am. 
St.  Eep.  884,  9  Am.  Crim.  Rep.  354,  27  Atl.  203 ;  State  v.  Dunn, 
53  Or.  304,  99  Pac.  278, 100  Pac.  258. 

Mr,  J,  B,  Poindexter,  Attorney  General,  and  Mr,  C.  S.  Wagner, 
Assistant  Attorney  General,  submitted  a  brief;  Mr.  Wagner 
argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

■ 

Paul  S.  Jones  was  convicted  of  violating  section  8  of  the  White 
Slave  Law  (Laws  1911,  p.  1),  and  has  appealed  from  the  judg- 
ment and  from  an  order  denying  his  motion  for  a  new  trial. 
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So  much  of  the  statute  as  is  material  here  reads  as  follows: 
"Any  person  who  shall  knowingly  accept,  receive,  levy,  or  appro- 
priate any  money  or  other  valuable  thing  without  consideration, 
from  the  proceeds  or  earnings  of  any  woman  engaged  in  prostitu- 
tion shall  be  deemed  guilty  of  a  felony.  •  •  •  Any  such 
acceptance,  receipt,  levy,  or  appropriation  of  such  money  or  valu- 
able thing  shall  upon  any  proceeding  or  trial  for  violation  of  this 
section  be  presumptive  evidence  of  lack  of  consideration." 

No  useful  purpose  would  be  served  in  reproducing  the  testi- 
[1]  mony.  The  only  evidence  which  was  intended  to  connect  the 
defendant  with  the  offense  charged  was  furnished  by  the  prose- 
cuting witness,  Estill  Burton,  an  inmate  of  a  house  of  ill  fame 
in  Miles  City,  and  that  evidence  discloses  that  it  was  the  under- 
standing of  herself  and  the  defendant  that  the  money  was  ad- 
vanced as  a  loan,  to  be  repaid  in  forty-five  days,  with  interest 
at  twelve  per  cent  per  annum ;  that  a  promissory  note  was  exe- 
cuted and  delivered  at  the  time  the  money  changed  hands ;  that 
the  prosecuting  witness  delivered  the  note  to  the  First  National 
Bank  for  collection ;  that  the  bank  endeavored  to  enforce  collec- 
tion but  failed;  and  that  this  prosecution  followed.  The  pur- 
pose of  the  Act  in  question  is  to  discourage  the  principal  business 
of  the  red  light  district,  but  as  well  the  concomitant  crime  of 
vagrancy  on  the  part  of  *  *  secretaries. "  It  is  intended  also  to  pre- 
vent public  oflScers  and  municipalities  levying  tribute  upon  pros- 
titutes under  the  more  euphonious  designation,  fine  or  license. 
Everyone  who  takes  from  these  unfortunate  women  the  earnings 
of  their  shame  without  consideration  is  branded  a  felon,  and  the 
bare  acceptance  of  such  earnings  is  made  prima  facie  evidence 
that  no  consideration  passed  therefor.  But  a  promise  to  repay 
[2]  money  is  a  suflBcient  consideration  for  a  loan,  and  if  at  the 
time  this  defendant  received  the  money  from  the  prosecuting 
witness,  he  promised  in  good  faith  to  repay  it,  such  a  transaction 
would  not  fall  under  the  ban  of  the  statute,  which  was  not 
designed  to  prevent  fallen  women  from  engaging  in  legitimate 
business — ^not  designed  even  to  prevent  them  makiog  legitimate 
use  of  money  derived  exclusively  from  their  own  prostitution. 


394  State  v.  Jonks.  [Oct  T.  '15 

Much  testimony  concerning  other  transactions  was  erroneously 
[3]  admitted.  It  tended  only  to  show  that  the  defendant  was 
an  habitual  borrower  and  an  adept  at  lying;  but  it  did  not 
throw  any  light  upon  the  transaction  under  investigation,  and 
did  not  come  within  the  rule  so  often  recognized  by  this  court, 
viz,:  "Evidence  of  other  similar  crimes,  committed  at  about  the 
same  time,  if  calculated  to  identify  the  perpetrator  of  the  par- 
ticular crime  charged,  or  to  show  the  intent  with  which  an 
alleged  criminal  act  was  committed,  or  that  it  was  part  of  a 
system  or  chain  of  similar  crimes,  is  admissible."  (State  v. 
HUl,  46  Mont.  24,  126  Pac.  41.)  Indeed,  the  evidence  did  not 
tend  to  disclose  that  any  other  crime  had  been  committed  by 
the  defendant.  He  had  borrowed  money  from  different  people, 
and  some  of  these  he  had  repaid  in  full,  some  in  part,  and 
others  he  had  not  repaid  at  all.  Apparently  in  every  instance 
he  told  a  willful  falsehood  as  to  the  cause  of  his  necessity  or 
the  purpose  to  which  the  money  was  to  be  devoted;  and  however 
reprehensible  his  conduct  may  have  been,  however  inunoral 
lying  may  be,  of  itself  it  docs  not  constitute  a  crime. 

The  defendant,  exercising  the  privilege  allowed  him  by  law, 
[4]  did  not  offer  himself  as  a  witness,  and  was  therefore  not 
subject  to  impeachment;  but,  even  if  he  had  testified,  he  could 
not  be  discredited  by  testimony  of  the  character  thus  offered. 
(Rev.  Codes,  sees.  8024,  8025.) 

Other  errors  are  specified,  but  they  need  not  be  considered 
It  is  apparent  that  the  state  cannot  make  out  a  case  against 
the  defendant  under  the  information  before  us.  The  judgment 
and  order  are  reversed,  and  the  cause  is  remanded  to  the  dis- 
trict court,  with  directions  to  dismiss  the  case. 

Reversed  a/iid  remanded, 

Mr.  Cheep  Justice  Brantly  and  Mr.  Justice  Sannbb  concur. 
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HAETNETT  et  ai^.,  Appellants,  v.  ST.  LOUIS  M.  &  M.  CO. 

OF  MONTANA  et  al..  Respondents. 

(No.  3,741.) 
(Submitted  November  2,  1915.    Decided  November  18,  1915.) 

[153  Pac.  437.] 

Corporations  —  Receivership  —  Complaint  —  Evidence — Insuffi- 
ciency— Necessity  for  Appointment — Discretion. 

Beceivership— "Action   Pending"— Complaint— Sufliciency. 

1.  The  action  which,  under  section  6698,  Revised  Codes,  is  required 
to  be  pending  before  ancillary  relief  by  way  of  receivership  may  be 
granted,  must  be  one  for  relief  that  could  be  litigated  even  though 
the  application  for  the  appoiotment  of  a  receiver  be  denied,  and  pre- 
supposes a  sufficient  complaint. 

[As  to  when  it  is  proper  to  have  a  receiver  appointed,  see  note  in 
72  Am.  St.  Rep.  285.] 

Same — ^When  Appointment  Improper. 

2.  To  warrant  the  appointment  of  a  receiver,  the  primary  relief 
sought  in  the  action  pending  must  be  such  as  will  be  aided  by  his 
appointment;  if  the  object  of  the  suit  can  as  well  be  attained  without 
a  receiver  as  with  one,  none  should  be  appointed. 

Same. 

3.  Where  the  main  object  of  a  suit  by  shareholders  in  a  corporation 
who  had  paid  an  assessment  on  stock  owned  by  them  was  to  enforce 
collection  from  those  who  had  failed  to  pay,  ancillary  relief  by  the 
appointment  of  a  receiver  was  properly  denied,  since  the  plaintiffs 
could  themselves,  without  the  intervention  of  a  receiver,  maintain  suit 
to  compel  payment. 

[Ab  to  suit  in  equity  by  receiver,  assignee  or  trustee  to  enforce  lia- 
bility on  unpaid  subscriptions  of  stock,  see  note  in  46  L.  R.  A.  (n.  s.) 
452.] 

Same — Scope  of  Hearing — ^When  Denial  of  Motion  Proper. 

4.  The  scope  of  a  hearing,  after  notice  looking  to  the  appointment 
of  a  received,  is  measured  by  the  right  of  the  resisting  party,  who 
may,  upon  affidavits  before  answer,  or  upon  oral  evidence  after  answer, 
show  if  he  can  that  the  essential  equities  of  the  complaint  are  with 
him,  in  which  case  a  denial  of  the  application  will  be  proper. 

Same — ^Discretion. 

5.  Receivership  is  never  a  matter  of  course,  but  rests  in  every  instance 
upon  the  sound  discretion  of  the  court  cautiously  exercised. 

e — Complaint — Evidence — Insufficiency. 

6.  Where  the  complaint,  in  an  action  by  stockholders  to  compel  the 
directors  of  the  corporation  to  collect  an  assessment  levied  on  its 
stock,  did  not  disclose  any  necessity  for  the  appointment  of  a  receiver, 
and  the  plaintiffs,  upon  hearing  of  their  motion,  failed  to  satisfy  the 
eourt  that  the  equities  were  with  them,  the  refusal  of  the  appointment 
ivas  not  a  clear  abuse  of  the  court's  discretion,  justifying  a  reversal 
of  its  order. 
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Appeal  from  District  Cowrt,  Lewis  and  Clark  County; 
J.  Miller  Smith,  Judge. 

Suit  by  George  W.  Hartnett  and  others  against  the  St.  Lonis 
Mining  &  Milling  Company  of  Montana  and  others.  From  an 
order  refusing  to  appoint  a  receiver,  plaintiffs  appeal.   Affirmed. 

Mr.  H.  G.  Mclntire,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

Stockholders  in  a  corporation  have  the  right  to  insist  that  all 
stockholders  be  treated  alike.  A  gross  wrong  is  perpetrated 
when  special  favors  are  shown  to  some,  especially  so  when  they 
are  directors,  and  discrimination  is  had  against  others,  and  this 
wrong  is  one  against  the  corporation,  whose  property  constitutes 
a  fund,  first,  for  the  payment  of  its  creditors,  and,  second,  for 
the  benefit  of  all  its  stockholders.  An  action  brought  to  right 
such  wrong  is  one  "directly  for  the  benefit  of  the  corporation, 
and  the  final  relief  when  obtained  belongs  to  the  corporation, 
and  not  to  the  stockholder  plaintiff."  This  quotation  is  made 
and  is  cited  with  approval  in  Forrester  v.  Boston  dk  M.  Consol. 
etc,  Min.  Co.,  29  Mont.  397,  74  Pac.  1088,  76  Pac.  211,  and,  as 
is  said  in  that  case,  "the  purpose  of  the  action,  then,  is  to 
recover  back  the  trust  fund,  or  all  the  property  of  the  corpora- 
tion which  is  about  to  be  dissipated."  (See,  also,  2  Cook  on 
Corporations  (5th  ed.),  sec.  701;  McConnell  v.  Combination 
Min.  (So  M.  Co.,  30  Mont.  239,  104  Am.  St.  Rep.  703^,  76  Pac.  194.) 
Again,  the  directors  of  a  corporation  are  voluntary  trustees 
within  the  terms  of  the  Revised  Codes,  sections  5365,  5368,  and 
cannot  use  their  position  for  their  personal  profit;  to  do  so 
constitutes  fraud.  {Gerry  v.  Bismarck  Bank,  19  Mont.  191,  47 
Pac.  810;  McConnell  v.  Combination  Min.  &  M.  Co.,  31  Mont. 
563,  79  Pac.  248.)  They  cannot  retain  for  themselves,  or  for 
the  corporation  they  represent,  what  has  been  paid  in  by  some 
stockholders,  and  refrain  from  collecting,  or  at  least  attempt- 
ing to  collect,  from  delinquent  stockholders.    There  must  be 
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uniformity  among  alL     (Turner  v.  Fidelity  Loan  Concern,  2 
Cal.  App.  122,  83  Pae.  62,  70.) 

A  receiver  should  be  appointed  on  the  showing  here  made; 
under  subdivisions  5  and  6,  section  6698.     (High  on  Receivers 
(4th  ed.),  sees.  292,  295b.)     The  language  of  this  court  in 
State  V.  Second  Judicial  Dist.  Court,  15  Mont.   324,  48  Am. 
St.  Rep.  682,  27  L.  R.  A.  392,  39  Pac.  316,  is  peculiarly  ap- 
plicable,  as  is  also  the  reasoning  of  this  court  in  McConnell  v. 
Combination  Min.  &  M.  Co.,  30  Mont.  239,  104  Am.  St.  Rep. 
703,  76  Pac.  194,  and  31  Mont.  563,  79  Pac.  248.     (See,  also, 
footnote  to  17  Ann.  Cas.  917,  918.)     The  appellants  must  have 
some  rights  in  the  present  controversy.    Either  they  are  en- 
titled to  have  the  assessment  referred  to  enforced  against  all 
the  stockholders,  or  they  should  be  refunded  the  assessments 
paid  by  them,  and  the  prayer  for  general  relief  is  sufficient 
to  authorize  action  by  the  court.    In  McConnell  v.  Combination 
Min.  &  M.  Co.,  30  Mont.  239,  104  Am.  St.  Rep.  703,  76  Pac. 
194,  it  is  well  said:  "A  court  of  equity  having  obtained  juris- 
diction for  one  purpose,  may  retain  that  jurisdiction  for  all 
purposes  of  the  action  necessary  to  the  complete  protection  of 
plaintifBs'    rights.     (Baton    on    Equity,    39;  2    Pomeroy,  Eq. 
Juris.,  par.  181;  Ober  v.  Gallagher,  93  U.  S.  199,  23  L.  Ed. 
829;  Montana  Ore  Purchasing  Co.  v.  Boston  &  Mont.  Consol. 
C.  it  8.  Min.  Co.,  27  Mont.  288,  70  Pac.  1114.) ''    It  is  apparent 
that  the  mere  refund  of  the  assessments  paid  by  them  would 
not  entirely  reimburse  the  appellants,  for  if  the  company's 
property  sold  at  the  sheriff's  sale  passes  by  deed  to  the  pur- 
chaser, their  original  outlay  for  their  stockholdings  would  be- 
come nugatory,  stock  in  a  corporation  without  assets  being,  to 
use  the  apt  language  of  Uncle  Remus,  'Hhe  dream  of  a  dram." 

Messrs.  Ounn,  Rasch  dk  Hall,  for  Respondents,  submitted  a 
brief;  Mr.  M.  8.  Ounn  argued  the  cause  orally. 

The  appointment  of  a  receiver  is  improper  unless  the  com- 
plaint states  a  cause  of  action.     Section  6698  of  the  Revised 
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Codes  provides:  "A  receiver  may  be  appointed  by  the  court 
in  which  an  action  is  pending,  or  by  a  judge  thereof,"  The 
word  "action"  means  an  action  for  some  relief  other  than  the 
mere  appointment  of  a  receiver.  {State  v.  District  Ctyivrt,  50 
Mont.  259,  146  Pac.  539;  Mann  v.  Gemiaiv-Anierican  Inv,  Co., 
70  Neb.  454,  97  N.  W.  600 ;  Vila  v.  Orand  Island  Electric  etc. 
Co.,  68  Neb.  222,  110  Am.  St.  Rep.  400,  4  Ann.  Caa.  59,  63 
L.  R.  A.  791,  94  N.  W.  136,  97  N.  W.  613 ;  Stockholders  v.  Jeffer- 
son County  Agr.  Assn.,  155  Iowa,  634,  136  N.  W.  672.) 

That  the  appointment  of  a  receiver  is  unwarranted,  except  as 
ancillary  to  other  relief,  see  the  following  authorities:  Murray 
V.  Superior  Co^irt,  129  Cal.  628,  62  Pac.  191 ;  Zuher  v.  Micmac 
Gold  Min.  Co.,  180  Fed.  625 ;  Mabon  v.  Ongley  Electric  Co., 
156  N.  T.  196,  50  N.  B.  805 ;  Slover  v.  Coal  Creek  Coal  Co.,  113 
Tenn.  421,  106  Am.  St.  Rep.  851,  68  L.  R.  A.  852,  82  S.  W. 
1131;  Herrmnn  v.  Thomas  (Tex.  Civ.),  143  S.  W.  195. 

The  allegations  of  the  complaint  are  insufficient  to  warrant 
the  appointment  of  a  receiver.  An  analysis  of  the  complaint 
discloses  that  the  only  reason  assigned  for  the  appointment  is 
that  the  directors  and  officers  of  the  company  have  failed, 
neglected  and  refused  to  collect  the  assessment.  It  is  sought 
to  obtain  the  appointment  of  a  receiver  who  may  enforce  col- 
lection. 

The  appellants  as  stockholders  can  institute  actions  in  behalf 
of  the  corporation  to  enforce  payment  of  the  assessments  the 
same  as  a  receiver  could.  {McConnell  v.  Combination  Min.  & 
M.  Co.,  30  Mont.  239,  104  Am.  St.  Rep.  703,  76  Pac.  194.)  In 
the  case  of  Forsell  v.  Pittsburg  &  Mont.  C.  Co.,  42  Mont.  412, 
113  Pac.  479,  a  judgment  creditor  sought  to  obtain  the  appoint- 
ment of  a  receiver  to  enforce  a  liability  against  the  stockholders 
for  the  payment  of  the  judgment.  This  court  in  the  opinion 
said:  **Even  in  case  the  stockholders  have  become  personally 
liable,  the  plaintiff  is  in  as  favorable  a  situation  to  enforce  a 
liability  as  would  be  a  receiver." 

Again,  if  there  is  a  duty  upon  the  board  of  directors  to  com- 
mence actions  to  recover  the  assessments,  this  duty  can  be  en 
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forced  by  mandamus.  (Sec.  7214,  Rev.  Codes.)  Section  6698, 
Revised  Codes,  provides  that  a  receiver  may  be  appointed  "in 
cases  where  a  corporation  has  been  dissolved  or  is  insolvent, 
or  in  imminent  danger  of  insolvency,  or  has  forfeited  its  cor- 
porate rights."  This  court  has  decided  that  insolvency  of  a 
corporation  will  not  justify  the  appointment  of  a  receiver. 
{Berryman  v.  BUings  etc.  Heating  Co.,  44  Mont.  517,  121  Pac. 
280 ;  ForseU  v.  Pittsburg  &  Mont,  C.  Co.,  42  Mont.  412, 113  Pac. 
479;  Murray  v.  Superior  Court,  129  Cal.  628,  62  Pac.  191.)  As 
to  the  showing  necessary  to  warrant  a  court  in  appointing  a 
receiver  for  a  corporation,  see  Jacobs  v.  Jacobs  Mercantile  Co., 
37  Mont.  321,  96  Pac.  723 ;  Clark  v.  National  Linseed  Oil  Co., 
105  Fed.  787,  45  C.  C.  A.  53 ;  Neale  v.  HUl,  16  Cal.  145,  76 
Am.  Dec.  508;  High  on  Receivers  (4th  ed.),  353.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Appeal  by  plaintiffs  from  an  order,  made  after  notice  and 
hearing,  refusing  to  appoint  a  receiver,  which  order  the  re- 
spondents defend  upon  the  grounds:  (1)  That  the  complaint 
does  not  state  any  cause  of  action;  (2)  that,  if  the  complaint 
states  a  cause  of  action,  its  allegations  do  not  warrant  a  receiver- 
ship; and  (3)  that  the  facts  disclosed  upon  the  hearing,  under 
the  issues  joined  and  tendered  by  the  answer,  show  no  basis 
for  such  relief. 

The  material  allegations  of  the  complaint  are  to  the  following 
effect:  The  defendant  St.  Louis  Mining  &  Milling  Company  is 
a  corporation  under  the  laws  of  Montana,  with  a  capital  stock 
of  500,000  shares,  all  issued  and  assessable,  of  which  the  plain- 
tiffs are  holders  of  47,000  shares.  It  is  indebted  to  various 
persons  in  amount  aggregating  many  thousands  of  dollars,  some 
of  which  debts  have  been  merged  in  judgment;  but  it  possesses 
very  valuable  property,  from  the  proper  management  of  which 
profits  can  be  made  sufficient  to  meet  all  running  expenses  and 
to  pay  all  its  debts.  Its  board  of  directors  consists  of  nine  per- 
sonSy  among  them  the  individual  defendants,  who  hold  more 
than  200,000  shares,  who  constitute  the  majority  of  said  board. 
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controlling  its  actions  and  dominating  the  affairs  of  the  com- 
pany.   On  August  7,  1913,  by  resolution  of  the  board  of  di- 
rectors then  in  office,  an  assessment  of  fifteen  cents  per  share 
was  ordered  for  the  purpose  of  raising  funds  to  pay  its  accrued 
obligations  and  necessary  expenses,  estimated  in  all  at  $70,000, 
and  thereafter  such  assessment  was  paid  by  some  of  the  stock- 
holders, including  all  the  plaintiffs;  but  others  of  the  stock- 
holders,  including  all  of  the  individual  defendants,  have  failed 
and  refused  to  make  such  payment.    Instead,  the  defendants 
allowed  all  the  property  of  the  company  to  be  sold  on  January 
7,  1915,  upon  an  execution  in  favor  of  one  of  the   judgment 
creditors,  for  $6,107.30,  and  other  creditors  whose  claims  are 
merged  in  judgment  have  sold  and  will  sell  said  property  at 
sheriff's  sale  in  satisfaction  of  their  judgments.    Other  than 
the  assessment  referred  to,  the  company  has  no  resources  from 
which  to  pay  its  obligations  or  redeem  its  property  from  the 
sales  made  and  threatened ;  but  if  there  is  no  redemption,  from 
the  sales,  and  particularly  from  the  sale  made  on  January  7, 
1915,  within  one  year  thereafter,  the  whole  of  said  property 
will  be  lost  to  the  company  and  the  stock  of  the  plaintiffs  become 
valueless.    Recognizing  these  conditions,  seventeen  of  the  plain- 
tiffs, owning  28,144  shares  of  stock  in  the  company,  served,  on 
February  10,  1915,  a  written  demand  upon  the  defendant  di- 
rectors to  call  a  special  meeting  of  the  board  for  the  purpose 
of  taking  steps  to   collect  the  assessment  levied  on   August  7, 
1913,  and  to  provide  thereby  for  the  payment  of  the  lien  claims 
against  the  company;  but  said  directors  have  entirely  ignored 
such  demand,  have  since  willfully  refused  to  make  such  collec- 
tion, and  have   prevented  the   corporation   from  so   doing.    In 
addition  to  the  appointment  of  a  receiver,  **for  the  purpose  of 
preserving  the  assets  of  said  company,  enforcing  the  collection 
and  payment  of  the  said  assessment,  discharging  the  outstanding 
obligations  of  the  company,  and  redeeming  its  property  from  the 
sheriff's  sales  of  the  same,"  the  prayer  of  the  complaint  is  that 
the  defendants  '*be  enjoined  from  disposing  of  the  property 
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of  the  company,  or  removing  any  of  its  records,  books  and 
papera, ' '  and  for  such  other  relief  as  may  be  equitable. 

1.  It  is  conceded  on  all  sides,  as  it  must  be,  that  there  is  no 
[1]    such  thing  in  this  state  as  an  action  for  the  appointment 
of  a   receiver.    Beceivership    is   a   provisional    remedy  of  an- 
cillary character,  allowable  only  in  an  action  pending  for  some 
other  purpose.    (Rev.  Codes,  sec.  6698 ;  State  ex  rel.  First  Trust 
it  S.  Bank  v.  District  Court,  50  Mont.  259,  146  Pac.  539 ;  Lyon 
V.  United  States  Fidelity  &  G.  Co.,  48  Mont.  591,  Ann.  Cas. 
1915D,  1036,  140  Pac.  86.)     The  ''action  pending"  must  be 
one  for  relief  "that  could  be  litigated  between  the  parties  even 
if  the  application  for  Ihe  appointment  be  denied,"  and  pre- 
supposes a  complaint  sufficient  to  warrant  such  relief.     {Ma/nn 
V.  Oerman-American  hw.  Co.,  70  Neb.  454,  97  N.  W.  600.) 
Whether  the    complaint  at    bar  is    sufficient  to    warrant  any 
primary  relief  is  rendered  doubtful  by  the  difficulty  in  stating 
the  particular  kind  of  decree  or  judgment,  other  than  receiver- 
ship, sought  to  be  entered  responsive  to  its  averments.     In  this 
we  arc  unaided  by  the  prayer;  for  the  only  relief,  besides  re- 
ceivership, specifically  demanded,  is  that  the  individual  defend- 
ants be  enjoined  from  disposing  of  the  company's  property,  or 
removing  its  records,  and  this  is  not  supported  by  any  allegation. 
Realizing,  however,  that  it  is  the  facts    alleged,  and  not  the 
prayer,  which  must  determine  the  relief  which  may  be  granted, 
we  turn  to  the  suggestions  of  plaintiffs'  counsel  that  the  right 
to  collect  the  delinquent  assessment  is  a  chose  in  action,  prop- 
erty in  the  nature  of  bills  receivable,  and  "constitutes  assets 
of  the  company  for  which  it  could  maintain  actions";  that  the 
defendant  directors  are  trustees  for  the  company,  and  the  as- 
sessments due  from  them  are  trust  funds  in  their  possession 
which  they  have  refused  to  pay  over  to  the  company,  the  cestui 
que  trust,  but  which  they  "have  in  a  sense  converted  to  their 
own  use";  that,  as  the  company,  the  cestui  que  truest,  "may  have 
its  action  against  its  delinquent  trustees,"  as  they  cannot  sue 
themselves,  and  as  the  legal  control  of  the  company  is  in  their 
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hands,  such  action  is  maintainable  in  its  behalf  by  the  plaintiffs 
as  stockholders ;  that  it  is  within  the  power  of  a  court  of  equity 
to  remove  a  trustee  who  has  violated  his  trust,  and,  since  a  trust 
is  not  allowed  to  fail  for  want  of  a  trustee,  to  substitute  another 
person  to  preserve  the  trust  property;  that,  "the  present  action 
being  one  for  and  on  behalf  of  the  cestui  que  trv^t  against  its 
trustees,  it  manifestly  appears  that  it  is  not  one  for  the  sole 
purpose  of  having  a  receiver  appointed,  but  the  receivership 
asked  for  is  solely  ancillary  to  the  maintenance  of  the  suit  in 
question,  and  incidentally,  too,  a  correction  of  the  breach  of 
trust  on  the  part  of  the  respondent  trustees  in  failing  to  perform 
the  plain  duty  incumbent  on  them  to  collect,  sue  for,  and  obtain 
the  assessment  delinquent  from  other  stockholders  than  them- 
selves." While  this  is  somewhat  elusive,  we  shall  conclude,  for 
the  present  at  least,  that  the  allegations  of  the  complaint  are 
sufficient  to  withstand  the  charge  that  no  primary  relief  can  be 
justified  by  them. 

2.  It  is  also  elementary,  however,  that  the  primary  relief 
[2]     sought  must  be  such  as  will  be  aided  by  the  appointment 
of  a  receiver.    If  the  object  of  the  suit  can  as  well  be  attained 
without  a  receiver  as  with  one,  none  should  be    appointed. 
(Forsell  v.  Pittsburg  dk  Mont.  C.  Co.,  42  Mont.  412,  113  Pac. 
479.)     A  further  analysis  of  the  suggestions  above  set  forth  is 
therefore  required,  with  a  view  to  ascertaining  whether,  under 
any  of  them,  a  receiver  would  be  justified.    The  first  impression 
[3]     conveyed  is  that  the  suit  is  brought  to  collect  the  delin- 
quent assessment;  but  the  impossibility  of  this  is  at  once  ap- 
parent, because  there  are  no  allegations  in  the  complaint  showing 
how  much  stock  is  owned  by  each  of  the  defendants,  because 
their  liability,  if  any,  is  strictly  several,  and  the  joinder  of  them 
in  one  suit  is  out  of  the  question,  and  because  the  collection  of 
the  assessment  is  one  of  the  things  the  receiver  himself  is  to  do 
after  his  appointment.    Nor  could  a  receiver  be  appointed  to 
aid  in  any  such  purpose,  for  by  the  very  hypothesis  involved 
suits  may  be  maintained  by  the  stockholders  themselves  to  collect ' 
the  assessment  {McConnell  v.  Combination  Min.  c&  M.  Co.,  30 
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Mont.  239,  104  Am.  St.  R«p.  703,  76  Pac.  194) ,  and  a  receiver 
for  that  purpose  is  unnecessary.    The  same  considerations  apply 
to  the  view  that  the  delinquent  assessment  constitutes  trust  funds 
which  the  defendants  have  converted  to  their  own  use.    While 
we  are  not  convinced  that  unpaid  obligations  can  be  so  regarded 
merely  because  they  are  due  from  directors,  it  suffices  to  say 
that  the  plaintiff  stockholders  may  themselves  do  all  that  a  re- 
ceiver could  do  toward  the  restoration  of  these  funds.    The  last 
suggestion,  that  a  court  of  equity  may  remove  a  trustee  who  has 
violated  his  trust,  and,  in  order  that  the  trust  may  not  fail  for 
want  of  a  trustee,  may  substitute  another  person  to  preserve 
the  trust  property,  is,  as  an  abstract  proposition,  indubitable. 
But,  as  applied  to  this  case,  to  what  does  it  lead!    Again,  as- 
suming, without  deciding,  that  the  unjustified  failure  of  the 
defendants  to  pay  or  coUect  the  assessment  constitutes  a  breach 
of  trust  sufficient  to  warrant  their  removal  from  oflBce,  still  to 
suspend  them  from  their  functions  before  their  guilt  has  been 
judicially  determined,  and  to  put  the  control  of  the  company 
into  the  hands  of  a  stranger,  requires  a  real  necessity.    Whether 
any  such  necessity  appears  depends  to  some  extent  upon  what 
a  receiver  could  do  that  the  defendants  have  neglected  or  will 
neglect,  and  the  plaintiffs  cannot  do.    In  the  prayer  to  the  com- 
plaint the  purposes  for  the  receiver  are   stated.    They  are:  To 
preserve  the   assets  of  the  company,  to  collect  the  delinquent 
assessment,  to  pay  the  company's  debts,  and  to  redeem  its  prop- 
erty from  the  sheriff's  sales.    The  assets  of  the  company  which 
are  to  be  thus  preserved  are  its  mines,  its  mills  and  the  delin- 
quent assessment.    So  far  as  the  complaint  discloses,  the  defend- 
ants may  be  as  anxious  to  see  the  debts  paid  and  the  property 
cleared  as  are  the  plaintiffs,  differing  from  them  only  in  the 
method  by  which  these  things  may  be  accomplished.    There  is 
not  the  slightest  intimation  that  the  mines  and  mills  are  not 
being  or  will  not  be  adequately  preserved  by  the  defendants, 
save  as  the  loss  thereof  may  be  involved  in  the  continued  failure 
to   collect  the  assessment.    Neither  is  it  charged  that  the  de- 
fendants are  indifferent  to  the  obligations  of  the  company,  to 
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the  possible  effects  of  the  sheriff's  sales,  or  to  the  ultimate  fate 
of  the  company's  property,  save  as  such  indifference  may  be  as- 
sumed from  their  failure  to  collect  the  assessment.  And  the 
only  way  in  which  it  is  claimed  that  the  receiver  could  pay  the 
debts  or  redeem  the  property  from  the  sheriff's  sales  is  to  collect 
the  assessment.  So  that,  after  all  is  said,  the  whole  matter  comes 
back  to  the  collection  of  the  assessment,  which,  as  we  have  above 
remarked,  may  be  accomplished,  if  at  all,  by  the  plaintiffis  them- 
selves. 

3.  Leaving  the  complaint,  we  note  that  the  defendants  an- 
swered, denying  the  neglect  of  duty  imputed  to  them,  and  plead- 
ing, among  other  things,  that  they  have  endeavored  in  every 
reasonable  way,  and  are  still  endeavoring  and  expecting,  to  raise 
funds  with  which  to  pay  off  the  indebtedness  of  the  company 
and  protect  the  stockholders  therein.  The  evidence  taken  at  the 
hearing  authorizes  the  view  that  the  defendants,  as  directors, 
waived  the  right  to  sell  the  stock  in  payment  of  the  assessment, 
reserving  the  right  to  enforce  collection  otherwise;  that  they 
were  actuated  in  this  course  by  the  belief  that  financial  and  other 
conditions  rendered  the  success  of  such  a  sale  unlikely ;  that  they 
have  not  paid  nor  attempted  to  enforce  the  collection  of  said 
assessment,  because  advised  by  competent  counsel  that  the  same 
is  illegal  and  void;  that  they  are  anxious  to  secure  funds  with 
which  to  pay  the  obligations  of  the  company,  to  redeem  its  prop- 
erty, and  to  restore  it  to  activity  as  a  profit-earning  concern, 
and  are  convinced  that  they  can  more  readily  and  promptly 
do  80  by  means  of  bonds,  with  or  without  mortgage,  as  may  be 
authorized  by  the  stockholders ;  and  that  there  was  and  is  some 
justification  for  these  opinions.  This  being  true,  it  was  en- 
tirely reasonable  for  the  court  to  conclude  that  the  equities  of 
the  complaint  had  been  so  met,  for  the  time  being,  at  least,  that 
the  propriety  of  the  appointment  was  not  established.  It  is  no 
answer  to  this  to  say  that  the  merits  of  the  main  case  were  not 
[4]  involved;  for  the  scope  of  a  hearing  of  this  kind  after 
notice  is  measured  by  the  right  of  the  resisting  party,  and  he 
may,  upon  affidavits  before  answer,  or  upon  oral  evidence  under 
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the  answer,  if  answer  has  been  made,  show  that  the  essential 
equities  of  the  complaint  are  in  dispute  (Lyon  v.  United  States 
F.  dc  O,  Co.,  supra) ;  and  while  his  success  or  failure  in  no  wise 
concludes  the  parties  upon  the  merits  of  the  main  action,  his 
success  will  authorize  a  denial  of  the  application,  because  a 
[6]  receivership  is  never  a  matter  of  course,  but  rests  in  every 
instance  upon  the  sound  discretion  of  the  court  cautiously  exer- 
cised. {Brown  v.  Erb-Harper-Rigney  Co.,  48  Mont.  17, 133  Pac. 
691 ;  Rickey  v.  Parrot  8.  &  C.  Co.,  25  Mont.  164,  64  Pac.  330.) 

On  appeal  from  such  an  order,  the  question  before  us  is  not 
whether  we  agree  in  all  respects  with  the  views  of  the  trial  court, 
but  whether  a  clear  abuse  of  discretion  is  shown.  Certainly,  a 
[6]  clear  abuse  of  discretion  does  not  appear  when  the  com- 
plaint does  not  disclose  the  necessity  for  the  appointment,  or 
when  the  applicant  has  failed  upon  the  hearing  to  satisfy  the 
court  that  the  equities  are  with  him. 

The  order  appealed  from  is  affirmed. 

Ajfirmed, 

Mb.  Chiep  Justice  Beantly  and  Mr.  Justice  Hollowat 
concur. 


STATE,  Respondent,  v.  PAPP,  Appellant. 

(No.  3,572.) 
(Submitted  November  4,  1915.    Decided  November  22,  1915.) 

[153  Pac.  279.] 

Criminal  Law — Assault  With  Deadly  Weapon — Evidence — Suijp^ 
ciency  —  Trial — Argument — County  Attorney — Misconduct — 
Harmless  Error. 

Criminal  Law — Assault  With  Deadly  Weapon — Evidence — Sufficiency. 

1.  Under  an  information  charging  that  defendant  committed  an  as- 
sault with  a  loaded  revolver  with  intent  to  kill,  evidence  held  sufficient 
to  show  that  defendant  was  armed  with  a  loaded  revolver,  and  hence 
had  the  present  ability  to  inflict  physical  injury,  and  that  he  pointed 
it  at  the  complaining  witi^ess  under  such  circumstances  as  to  create 
in  the  latter's  mind  a  well-founded  apprehension  of  impending  injury, 
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and  to  warrant  a  Terdict  of  guilty  of  assault  in  the  first  or  seeond 
degrees. 

Same — County  Attorney — Argument — Misconduct — Harmless  Error. 

2,  While  it  is  gross  misconduct  on  the  part  of  the  prosecuting  attor- 
ney, during  the  course  of  his  argument  to  the  jury,  to  impute  state- 
ments to  a  witness  not  in  evidence,  and  draw  inferences  therefrom 
unfavorable  to  the  defendant^  such  conduct  held  without  prejudice 
where  during  the  trial  evidence  of  the  character  referred  to  by  him 
was  brought  to  the  attention  of  the  jury. 

[As  to  misconduct  of  attorneys  at  trial  and  its  effect,  see  note  in 
100  Am.  St.  Rep.  690.] 

Same — ^Legitimate   Argument — Bounds  of. 

3.  Under  the  circumstances  made  apparent  in  the  case  at  bar,  epithets 
applied  to  the  defendant  and  a  witness  by  the  county  attorney  in  the 
course  of  his  argument,  while  coarse  and  inelegant,  did  not  transcend 
the  bounds  of  legitimate  argument. 

[As  to  argument  by  prosecuting  attorney  that  an  acquittal  would 
encourage  lynch  law  as  ground  for  reversal,  see  note  in  51  L.  B.  A. 
(n.  s.)   664.] 

Appeal  from  District  Court,  Silver  Bow  County;  Michael  Don- 
Ian,  Judge. 

Ulysses  Papp  was  convicted  of  an  assault  in  the  second  degree, 
Ws  motion  for  a  new  trial  was  overruled,  and  he  appeals  from 
the  judgment  and  an  order  denying  his  motion  for  a  new  trial. 
Affirmed. 

Mr,  M.  F,  Canning  and  Mr,  M,  Kerr  Beadle,  for  Appellant, 
submitted  a  brief ;  Mr.  Beadle  argued  the  cause  orally. 

Mr.  D,  M.  Kelly,  Attorney  General,  and  Mr.  C.  S.  Wagner, 
Assistant  Attorney  General,  submitted  a  brief;  Mr.  Wagner 
argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant,  charged  by  information  with  the  crime  of  as- 
sault in  the  first  degree,  was  found  guilty  of  assault  in  the 
second  degree,  and  sentenced  to  serve  a  term  of  one  year  in  the 
state  prison.  He  has  appealed  from  the  judgment  and  an  order 
denying  his  motion  for  a  new  trial.  The  charge  is  that:  **The 
[1]  said  defendant  did  willfully,  unlawfully,  wrongfully,  in- 
tentionally and  feloniously  cissault  one  Frank  Knuckey,  then  and 
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there  a  human  being,  with  a  loaded  weapon,  to-wit,  a  revolver, 
•  •  •  which  said  revolver  was  then  and  there  a  deadly 
weapon,  likely  to  produce  death,  with  intent  in  him,  the  said 
defendant,  then  and  there  to  kill  and  murder  the  said  Frank 
Knuckey."  The  principal  contention  made  in  defendant's  be- 
half is  that  there  is  not  suflScient  evidence  to  justify  the  verdict. 
The  case  was  submitted  on  the  testimony  of  the  state;  the  de- 
fendant not  having  introduced  or  offered  any  evidence. 

The  events  out  of  which  the  charge  grew  are,  briefly  stated, 
the  following:  At  about  12:30  o'clock  on  the  morning  of  April 
16,  1914,  W.  J.  Sidley  and  Mike  Nerny,  two  of  the  state's  wit- 
nesses, hired  Frank  Knuckey,  a  chauffeur  who  drove  an  automo- 
bile for  hire  in  the  city  of  Butte,  to  take  a  party  consisting  of 
themselves  and  two  young  girls,  Alice  Day  and  Lena  Germo, 
from  the  city  to  O'Neill's  Roadhouse,  referred  to  by  the  wit- 
nesses as  the  Three-Mile  House,  situated  about  three  miles  away 
in  the  valley  south  of  the  city,  and  thence  to  another  place  of 
the  same  character  farther  away  in  the  same  direction,  referred 
to  by  the  witnesses  as  the  Five-Mile  House.  As  the  car  passed 
the  comer  of  Main  and  Park  Streets  on  the  way  out  of  the  city, 
defendant  observed  it,  and,  apparently  not  addressing  anyone 
of  the  occupants  in  particular,  said :  "I  will  get  you  folks  yet." 
The  evidence  does  not  disclose  directly  why  he  made  use  of  this 
language  importing  a  threat,  or  why  he  should  have  addressed 
Knuckey  or  any  one  of  the  party.  The  circumstances,  however, 
justify  the  conclusion  that  the  expression  was  prompted  by 
jealous  anger  because  one  of  the  girls  had  accepted  Nerney  as 
her  companion  for  the  time  instead  of  the  defendant.  Whatever 
prompted  it,  it  is  clear  that  the  defendant  was  angry  at  some 
member  of  the  party.  After  the  party  had  passed  on  he  en- 
deavored to  secure  a  car  to  go  in  pursuit.  This  he  failed  to  do, 
because  the  chauffeur  to  whom  he  applied  did  not  think  the 
pursuit  would  be  successful,  because  his  car  was  unable  to  attain 
the  speed  of  that  driven  by  Kunckey.  Subsequently,  by  some 
means  which  the  evidence  does  not  disclose,  he,  in  company  with 
another  man  not  identified,  found  his  way  out  to  the  vicinity  of 
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the  Five-Mile  House.  He  there  met  the  Knuckey  car  returning 
to  the  city.  He  and  his  companion  were  on  foot.  They  were 
either  waiting  to  meet  the  party  on  the  return,  or  were  proceed- 
ing to  the  Five-Mile  House  to  find  it  there.  This  was  about 
3:30  o'clock.  Before  starting  on  the  return,  Knuckey  had  been 
informed  by  a  telephone  message  from  the  city  that  the  defendant 
was  in  pursuit,  and  had  communicated  the  information  to  his 
passengers.  Both  he  and  they  were  on  the  lookout  for  the  de- 
fendant, anticipating  trouble  if  he  met  them.  About  300  yards 
from  the  Five-Mile  House,  after  starting  on  the  return,  Knuckey 
and  his  party  observed  the  defendant  and  his  companion  stand- 
ing in  the  roadway  with  their  hands  up  signaling  Knuckey  to 
stop  the  car,  and  making  threatening  demonstrations.  KJauckey 
was  then  driving  the  car  at  a  speed  of  about  sixty  miles  an  hour. 
He  did  not  stop,  but  ** ducked"  behind  the  steering  wheel,  and, 
though  he  permitted  the  car  to  swerve  for  an  instant,  he  inmie- 
diately  righted  it  and  drove  it  straight  forward,  compelling  the 
defendant  and  his  companion  to  stand  hastily  out  of  the  way, 
one  of  them  narrowly  avoiding  being  run  down.  The  passengers 
also  ** ducked,*'  because  they  were  afraid  defendant  would  shoot. 
There  is  some  conflict  in  the  statements  of  Knuckey  and  his  pas- 
sengers as  to  what  the  attitude  of  the  defendant  was  at  the 
moment  the  car  passed.  It  is  apparent  also  that  each  of  them 
was  reluctant  to  make  a  full  disclosure  as  to  what  actually  trans- 
pired. We  shall  not  attempt  to  quote  or  state  the  evidence  in 
detail,  but  only  what  it  tends  to  establish,  assuming,  as  we  must, 
that  the  jury  resolved  the  conflicts  in  favor  of  the  state. 

As  the  car  approached  the  defendant  he  had  some  object  in 
his  hand.  Some  of  the  members  of  the  party  identified  it  as  a 
revolver.  One  of  the  witnesses  saw  it  glisten  in  the  light  from 
the  lamps  on  the  car.  It  was  pointed  directly  at  Knuckey. 
Others  of  them  did  not  venture  an  opinion  as  to  what  it  was. 
As  the  car  swept  by,  two  distinct  explosions  were  heard,  the 
second  following  the  first  at  an  interval  of  one  or  two  seconds. 
Some  of  the  party  did  not  hear  these  explosions  because  of  the 
roar  of  the  engine.    That  they  were  pistol  or  gun  shots,  however, 
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is  fully  established  by  the  testimony  of  Sidley,  who  distinguished 
them  from  the  roar  of  the  engine,  and  of  another  witness  who 
heard  them  while  standing  in  front  of  the  Five-Mile  House 
watching  the  tail-lights  of  the  car  as  it  sped  away  in  the  dark- 
ness. The  last  witness  was  an  experienced  chauffeur,  and  stated, 
in  effect,  that  the  engine  of  a  car  being  driven  with  the  cut-off 
valve  open,  as  was  the  case  with  Knuckey  's  car  on  this  occasion,, 
cannot  cause  explosions  such  as  he  heard.  He  stated  that  he 
knew  what  a  pistol  or  gun  shot  is,  that  he  did  not  see  any  flash, 
but  that  the  reports  he  heard  were  reports  from  a  pistol  or  gun 
fired  in  close  proximity  to  the  car  as  it  moved  away.  This  wit- 
ness had  heard  of  defendant's  pursuit  of  the  Knuckey  car,  and 
had  informed  the  latter  of  the  fact  before  he  started  on  his  return 
to  the  city. 

Upon  this  evidence  the  jury  found,  and  were  justified  in  find- 
ing: (1)  That  the  defendant  was  armed  with  a  loaded  revolver, 
and  hence  had  the  present  ability  to  inflict  physical  injury ;  and 
(2)  that  he  pointed  it  at  Knuckey  under  such  circumstances  as 
to  create  in  his  mind  a  well-founded  apprehension  of  impending 
injury.  They  thus  found  all  the  elements  of  an  assault  within 
the  rule  stated  by  this  court  in  State  v.  Barry,  45  Mont.  598, 
41  L.  R.  A.  (n.  s.)  181,  124  Pac.  775,  wherein  the  authorities 
on  the  subject  are  cited  and  reviewed  at  length.  It  is  therefore 
sofiScient  for  present  purposes  to  say  that  the  court  properly 
submitted  to  the  jury  the  question  whether  the  defendant,  if  not 
guilty  of  assault  in  the  flrst  degree  under  subdivision  1  of 
section  8312  of  the  Revised  Codes,  was  not  guilty  of  assault 
in  the  second  degree  as  defined  in  subdivision  4  of  section  8313, 
all  of  the  elements  of  which  are  included  in  the  crime  as  defined 
in  the  former  and  as  charged  in  the  information.  It  is  true  that 
the  evidence  is  not  as  satisfactory  as  it  might  have  been,  because 
the  witnesses  who  observed  the  incident  for  some  reason  mini- 
mized, as  far  as  possible,  the  value  of  their  testimony.  Even  so, 
it  cannot  be  said  that  the  jury  based  their  verdict  upon  mere 
suspicions  and  probabilities,  instead  of  substantial  evidence,  as 
counsel  contend. 
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In  several  instances  counsel  for  defendant  took  exception  to 
[2]  remarks  made  by  the  county  attorney  during  the  course 
of  his  address  to  the  jury.  In  one  instance  the  latter  imputed 
to  the  witness  Lena  Germo  the  statement  that  she  had  some 
time  before  stayed  two  nights  in  a  room  with  the  defendant. 
Counsel  for  defendant  objected  and  asked  that  the  statement  be 
stricken  out.  The  request  was  denied.  The  ruling  was  errone- 
ous because  the  witness  had  not  so  stated,  but,  under  the  facts 
established  in  the  case,  was  error  without  prejudice.  Of  course, 
it  is  not  permissible  for  the  county  attorney  to  assume,  during 
the  course  of  his  argument,  the  existence  of  facts  not  in  evidence 
and  draw  inferences  therefrom  unfavorable  to  the  defendant, 
even  though  objection  is  not  made  by  him.  If  its  attention  is 
drawn  to  such  conduct,  the  court  should  promptly  interfere. 
The  statement  of  such  facts  is,  in  effect,  to  put  before  the  jury 
evidence  not  given  under  oath.  Such  a  course  is  gross  miscon- 
duct, even  more  objectionable  than  the  putting  of  questions  to 
witnesses  which  assume  the  existence  of  facts  not  admissible  as 
independent  evidence.  {State  v.  Jones,  48  Mont.  505,  139  Pac 
441.)  It  was  made  apparent  by  the  evidence  that  there  had  ex- 
isted between  the  defendant  and  the  witness  a  criminal  intimacy, 
and  that  her  disregard  of  his  assumed  exclusive  right  to  her 
favor  on  the  evening  in  question  was  the  cause  of  his  conduct. 
The  assumption  by  the  county  attorney  of  the  statement  imputed 
to  the  witness  did  not  therefore  put  into  the  evidence  any  fact 
not  already  in  the  possession  of  the  jury. 

In  two  other  instances  objection  was  made  by  counsel  to 
[3]  statements  by  the  county  attorney  characterizing  by 
epithets  the  defendant  and  one  of  the  witnesses  who  testified  for 
the  state,  and  the  court  was  requested  to  admonish  the  jury 
to  disregard  them.  The  assignments  in  this  behalf  may  be  dis- 
posed of  by  the  remark  that,  while  the  statements  may  be  classed 
as  coarse  and  inelegant,  the  use  of  them  did  not,  under  the 
circumstances,  transcend  the  bounds  of  legitimate  argument. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

^Ir.  Justice  Sanner  and  ^Tr.  Justice  Holloway  concur. 


i 
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FmLBY,  Appellant,  v.  SCHOOL  DISTRICT  NO.  1,  MIS- 

SOULA  COUNTY,  Respondent. 

(No.  3,578.) 
(Submitted  November  5,  1915.    Decided  December  4, 1915.) 

[153  Pac.  1010.] 

Schools  and  School  Districts — Teachers'  Contracts — Construction 
— Gift  of  Public  Funds — Forfeitures — Supreme  Court  Rules — 
Rehearings. 

Contracts — Uncertainties — Construed  Against  "Whom. 

1.  Any  uncertainty  in  a  written  contract  will  be  construed  most 
strongly  against  the  party  responsible  for  it. 

Schools  and  School  Districts — Teachers — Donation  of  Public  Funds. 

2.  A  school  board  had  no  power  to  allow  compensation  to  a  teacher 
for  the  full  period  of  twelve  months,  during  two  and  a  half  months  of 
which  time  no  school  work  was  required  and  she  was  left  free  to  en- 
gage in  other  pursuits;  a  donation  of  public  funds  under  the  pretext 
of  compensation  being  unlawful. 

[As  to  right  to  make  reduction  from  compensation  of  school  teacher, 
see  note  in  Ann.  Cas.  1914D,  141.] 

Contracts — Construction. 

3.  If  of  two  constructions  one  will  render  the  contract  in  question 
valid  and  the  other  void,  the  former  should  be  adopted,  if  it  can  be 
done  without  doing  violence  to  the  ascertained  intention  of  the  parties. 

[As  to  repugnant  recitals  in  contracts,  see  note  in  60  Am.  St.  Bep.  94.] 

Schools  and  School  Districts — Teachers'  Contracts — Legality. 

4.  A  contract  of  employment  between  a  school  board  and  a  teacher, 
whereby  a  fixed  compensation  should  constitute  the  salary  of  the  latter 
for  a  school  term  consisting  of  190  school  days,  payment  to  be  made 
in  twelve  equal  installments  as  a  matter  of  convenience,  is  not  open 
to  the  charge  that  a  donation  of  public  funds  without  the  necessary 
quid  pro  quo  was  intended  for  the  time  spent  in  a  vacation. 

Same — Contracts — Construction. 

5.  The  contract  referred  to  above,  rendered  uncertain  by  the  rules  of 
the  school  board  made  part  of  it  by  reference,  one  of  which  provided 
that  a  teacher  who  resigns  before  the  close  of  school  should  receive 
pay  only  "for  the  actual  time  in  service,"  held  capable  of  an  interpre- 
tation whereby  a  teacher  who  resigned  after  having  taught  145  school 
days  out  of  a  total  of  190  composing  a  school  term,  was  entitled  to 
be  paid  a  sum  which  would  bear  the  same  proportion  to  the  entire 
salary  as  the  number  of  days  taught  would  bear  to  190. 

Contracts — Forfeitures — ^Not  Favored  by  Courts. 

6.  Forfeitures  are  not  favored  by  courts;  they  should  be  strictly  in- 
terpreted against  the  party  for  whose  benefit  they  are  created,  and 
enforced  only  when  the  strict  letter  of  the  contract  requires  it. 

Appeal  and  Error — Failure  to  File  Brief — Effect. 

7.  (On  Motion  for  Rehearing.)  Under  rule  X,  subaivision  5,  Rules  of 
Supreme  Court,  where  respondent  does  not  file  a  brief,  his  counsel  has 
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not  any  right  to  argue  the  cause  orally;  in  such  case  he  can  make  oral 
argument  only  on  consent  of  his  adversary  or  by  request  of  the  court. 
Same — Behearing — Necessary  Showing. 

8.     To  warrant  a  rehearing  on  appeal,  sufficient  ground  therefor  must 
be  made  apparent,  otherwise  it  will  be  denied. 

Appeal  from  District  Court,  Missoida  County;  A,  L.  Duncan, 
Judge. 

Action  by  Phoebe  Finley  against  School  District  No.  1  of 
Missoula  County,  Montana.  Judgment  for  plaintiff.  From 
an  order  denying  her  a  new  trial,  plaintiff  appeals.  Reversed 
and  remanded. 

Cause  submitted  on  brief  of  counsel  for  Appellant,  Messrs. 
JoJtn  H.  Tolan,  Wm,  L.  Murphy  and  B.  F.  Oaines. 

At  the  outset  it  is  to  be  noted  that  plaintiff  was  employed 
by  the  year — not  by  the  month.  This  is  the  position  assumed 
by  defendant  in  its  answer;  this  is  what  the  written  contract 
recites ;  and  this  is  what  the  minutes  of  the  board  of  trustees  of 
defendant  shows.  Moreover,  when  construed  together,  the  vari- 
ous clauses  of  the  contract  demand  a  construction  to  the  effect  that 
plaintiff  was  hired  at  $900  per  year,  which  salary  was  to  be  paid 
in  12  e(]ual  installments  of  $75  each.  In  no  other  manner  may 
effect  be  given  to  every  part  of  the  contract  upon  this  subject. 
The  word  "year''  does  not  invariably  mean  a  calendar  year, 
or  even  a  twelve-months  period;  and  when  the  word  *'year" 
api)cars  in  a  contract,  and  it  is  important  to  determine  its  mean- 
injr,  reference  is  to  be  had  to  the  subject  matter  of  the  contract 
as  an  aid  thereto.  {Williams  v.  Bagnelle,  138  Cal.  699,  72  Pac. 
408 ;  TJiornion  v.  Boyd,  25  Miss.  598 ;  Orant  v.  Maddox,  15  Mees. 
&  W.  737;  Knode  v.  Baldridge,  73  Ind.  54;  Inhabitants  of 
Paris  V.  Inhabitants  of  Hiram,  12  Mass.  262.)  On  the  strength 
of  Williams  Case,  supra,  and  in  view  of  the  fact  that  defendant 
never  intended  that  school  should  be  taught,  and  no  teacher  in 
fact  did  teach,  more  than  190  days,  and  aside  from  other  con- 
siderations present  in  this  case,  we  contend  that  the  expression, 
**pay  only  for  actual  time  in  service,'*  fairly  construed  should 
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be  held  to  mean  pay  in  an  amount  equal  to  145/190  of  $900, 
rather  than  seven  and  one-fourth  months  on  a  basis  of  $75 
per  month. 

No  appearance  in  behalf  of  Respondent 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  June,  1911,  Miss  Phoebe  Pinley  was  employed  as  a  grade 
teacher  in  the  Missoula  public  schools  for  the  ensuing  school 
year,  at  a  salary  of  $900.  She  taught  from  the  opening  of 
the  term  in  September,  1911,  until  April,  1912,  when  she  volun- 
tarily resigned.  A  controversy  arose  over  the  amount  of  com- 
pensation to  which  she  was  entitled,  and  she  brought  this  ac- 
tion to  recover  $162.60,  which  she  alleged  was  the  balance  due 
her.  The  trial  court  found  in  her  favor  for  $18.75,  the  amount 
admitted  by  the  school  board.  From  an  order  denying  her 
a  new  trial,  plaintiff  appealed. 

There  is  not  any  disputed  question  of  fact  presented.  The 
contract  of  employment  was  in  writing  and  by  reference  made 
the  rules  of  the  school  board  a  part  of  it.  The  school  term  com- 
menced in  September  and  continued  for  190  school  days.  From 
the  close  of  one  term  in  June  to  the  opening  of  the  next  term 
in  September,  there  was  a  summer  vacation  period  of  approxi- 
mately two  and  a  half  months,  during  which  time  the  teachers 
were  not  required  to  be  in  Missoula,  did  not  render  any  services 
to  the  district,  and  were  not  under  the  direction  or  control  of 
the  school  board.  Plaintiff  taught  for  145  school  days  and 
insists  t&at  her  salary  for  that  time  should  bear  the  same  propor- 
tion to  $900  as  145  bears  to  190. 

The  contract  of  employment  was  entered  into  before  the  adop- 
tion of  the  new  school  code,  and  is  governed  by  the  Revised 
Codes  and  amendments  thereto  made  prior  to  June,  1911.  A 
school  year,  as  defined  by  section  915,  Revised  Codes,  com- 
mences on  September  1  and  ends  on  August  31  following.  A 
school  month  consists  of  twenty  school  days,  or  four  weeks  of 
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five  days  each.  (Laws  1909,  p.  33.)  Certain  o£  the  board  rules 
to  which  reference  will  be  made  are  arranged  and  numbered  by 
us  for  convenience.  Rule  1  provides:  '*1.  Teachers,  principals 
and  supervisors  shall  be  paid  in  twelve  equal  payments,  one 
at  the  end  of  each  calendar  month  except  the  August  salary 
which  shall  be  paid  Sept.  15."  The  authority  of  the  board  to 
employ  teachers  and  order  their  salaries  paid  is  conferred  by 
section  875,  Revised  Codes.  The  manner  of  their  payment, 
whether  monthly,  quarterly  or  otherwise,  is  not  prescribed,  but 
the  subject  is  reserved  for  disposition  by  agreement  of  the  par- 
ties, with  a  single  exception  not  important  here.  It  was  there- 
fore competent  for  the  board  to  provide  that  plaintiff's  salaiy 
should  be  paid  in  twelve  monthly  installments ;  and  it  was  like- 
wise within  the  authority  of  the  parties  to  agree,  as  they  did 
in  Rule  2,  that  ^'a  teacher  who  is  dismissed  or  resigns  her  posi- 
tion before  the  close  of  the  school  shall  receive  pay  only  for 
the  actual  time  in  service."  This  controversy  arises  over  the 
meaning  of  the  phrase  *'for  the  actual  time  in  service,"  when 
invoked,  as  it  must  be,  to  determine  the  amount  of  compensa- 
tion to  which  plaintiff  was  entitled.  If  this  rule  be  divorced 
from  the  others,  the  meaning  of  this  phrase  is  most  obscure. 
The  language  of  the  rule  is  that  of  the  school  board,  and  the 
[1]  uncertainty  will  be  construed  most  strongly  against  the 
party  responsible  for  it.  ( Sec.  5043,  Rev.  Codes ;  Lyon  v.  Daily 
Copper  Co.,  46  Mont.  108,  126  Pac.  31.) 

If  it  was  the  intention  of  the  school  board  that  the  salary 
[2]  allowed  to  plaintiff  should  constitute  compensation  for 
the  full  period  of  twelve  months,  during  two  and  a  half  months 
of  which  time  she  was  not  expected  to  render  any  services  what- 
ever and  was  free  to  engage  in  other  remunerative  employment, 
then  the  contract  was  void;  for  however  liberal  the  individual 
members  of  the  board  might  be  with  their  own  private  funds, 
they  were  without  authority  to  make  a  donation  of  the  public 
funds  of  the  district  under  the  pretext  of  compensating  for 
services  which  were  never  to  be  rendered.  {Case  v.  School  Dis- 
trict, 14  Mont.  138,  35  Pac.  906.)     A  school  district  is  a  public 
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corporation  (Rev.  Codes,  sec.  848),  but  with  very  limited  powers. 
It  may,  through  its  board,  exercise  only  such  authority  as  is 
conferred  by  law,  either  expressly  or  by  necessary  implication. 
(Jay  V.  School  Disirict,  24  Mont.  219,  61  Pac.  250.)  By  section 
949,  Revised  Codes,  and  section  904  as  amended,  a  teacher  may 
be  paid  for  the  time  consumed  in  attending  institute  and  for 
legal  holidays  which  fall  on  school  days,  but  this  grant  of  au- 
thority to  compensate  for  time  not  actually  devoted  to  school 
work  excludes  the  exercise  of  it  in  any  other  instance.  How- 
[3]  ever,  if  of  two  constructions  one  will  render  a  contract 
valid  and  the  other  void,  the  former  will  be  adopted  if  it  can  be 
done  without  violence  to  the  ascertained  intention  of  the  parties. 
(See.  5032,  Rev.  Codes.)  It  is  our  judgment  that  the  contract 
in  question  is  fairly  susceptible  of  a  construction  which  will  pre- 
serve its  validity. 

If  it  was  the  intention  of  the  parties  that  the  compensation 
fixed  by  the  agreement  should  constitute  the  salary  for  plaintiff's 
[4,  6]  services  as  a  teacher  for  the  term  to  be  taught  during 
the  school  year  1911-12,  and  that  the  payment  in  twelve  equal  in- 
stallments was  a  mere  device  to  which  recourse  was  had  for  the 
convenience  of  the  parties  or  either  of  them,  then  the  contract 
is  not  open  to  the  charge  that  it  provides  for  disbursing  public 
funds  without  the  necessary  quid  pro  quo.  That  this  latter 
construction  is  a  reasonable  one  appears  from  other  board  rules 
which  entered  into  and  became  a  part  of  the  contract.  Rules 
3  and  4  provide:  '*3.  Teachers  who  begin  to  teach  after  the 
opening  of  school  shall  receive  only  such  proportion  of  the  va- 
cation salary  as  the  number  of  weeks  taught  bears  to  the  num- 
ber of  weeks  of  school  in  the  year.  4.  Teachers  shall  be  allowed 
ten  days'  absence  during  each  term  for  personal  sickness  or 
death  in  the  family,  without  loss  of  pay.  When  a  teacher  is  ab- 
sent from  school  for  any  other  reason  than  the  above  mentioned, 
an  amount  equal  to  1/190  of  the  yearly  salary  shall  be  deducted 
from  his  or  her  salary  for  each  day's  absence."  Each  of  these 
rules  indicates  very  clearly  that  the  salary  of  a  teacher  was  in- 
tended solely  as  compensation  for  services  rendered  for  the  school 
term,  and  that  a  teacher  who  taught  less  than  the  entire  term  of 
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190  days  should  be  paid  for  her  time  a  sum  which  would  bear  the 
same  proportion  to  the  entire  salary  as  the  number  of  days  taught 
would  bear  to  190. 

Respondent  school  board  has  not  appeared  in  this  court,  and 
the  theory  of  its  defense  or  the  theory  upon  which  the  trial 
court  proceeded  is  not  made  apparent,  except  in  so  far  as  it  is 
indicated  by  the  judgment,  which  awarded  plaintiff  compensa- 
tion for  seven  and  a  fourth  school  months  at  $75  per  month. 
The  court  must  have  proceeded  upon  the  theory  that  the  con- 
tract  provides  a  penalty  for  the  failure  of  a  teacher  to  complete 
the  school  term,  or,  what  amounts  to  the  same  thing,  a  forfeiture 
of  all  claim  to  any  portion  of  the  salary  which  would  be  payable 
after  the  conclusion  of  the  term.  If  this  was  the  theory  adopted, 
[6]  we  think  it  erroneous.  Forfeituresr  are  looked  upon  by 
the  courts  with  ill  favor,  and  will  be  enforced  only  when  the 
strict  letter  of  the  contract  requires  it.  To  provide  for  a  for- 
feiture, the  intention  of  the  parties  that  the  language  employed 
shall  have  that  effect,  must  be  plainly  expressed,  and  a  condition 
involving  a  forfeiture  will  be  strictly  interpreted  against  the 
party  for  whose  benefit  it  is  created.     (Rev.  Codes,  sec.  4906.) 

It  cannot  be  said  that  the  intention  of  the  parties  to  pro- 
vide for  a  forfeiture  or  penalty  is  clearly  expressed  in  Rule  2 
above,  and  such  an  intention  vnll  not  be  imputed  to  them.  In 
so  far  as  the  language  of  the  section  is  ambiguous  or  the  meaning 
of  the  concluding  phrase  uncertain,  it  will  be  construed  most 
strongly  against  the  board.  The  contract  may  fairly  be  con- 
strued to  mean  that  the  compensation  for  a  teacher  who  resigns 
or  is  dismissed  for  cause  before  the  end  of  the  school  term  shall 
bear  the  same  proportion  tp  the  entire  salary  as  the  number  of 
days  taught  bears  to  the  entire  number  of  school  days  in  the 
school  year. 

The  order  overruling  the  motion  for  a  new  trial  is  reversed 
and  the  cause  is  remanded  for  further  proceedings  in  harmony 
with  the  views  herein  expressed. 

Reversed  and  remanded. 

Mb.  Chiep  Justice  Brantly  and  Mb.  Justice  Sanneb  concur. 
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On  Motion  for  Rehearing. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  the  opinion  heretofore  rendered  casual  reference  was  made 
to  the  fact  that  respondent  had  not  appeared  in  this  court  or 
apprised  us  of  its  theory  of  the  case.  In  support  of  a  motion 
for  a  rehearing,  counsel  for  respondent  urges  that  he  was  per- 
sonally present  in  the  courtroom  at  the  time  the  cause  was  set 
for  hearing  and  prepared  to  argue  the  cause  orally  if  oral  argu- 
ment had  been  deemed  necessary.  We  employed  the  term  **  ap- 
pearance'*  in  its  legal  signification.  (Sec.  301,  Rev.  Codes.) 
[7]  Respondent  had  not  filed  a  brief  and  its  counsel  did  not 
have  a  right  to  argue  the  cause  orally.  (Rule  X,  subd.  5,  Rules 
of  the  Supreme  Court  [123  Pac.  xii].)  To  grant  the  motion 
for  a  rehearing  would  be  an  idle  ceremony,  for  counsel  has  not 
yet  tendered  a  brief  and  would  not  be  in  a  position  to  demand 
[8]  the  right  to  be  heard  if  a  rehearing  were  granted.  How- 
ever, no  sufiicient  ground  for  a  rehearing  is  presented  (Big 
Blackfooi  Milling  Co.  v.  Blue  Bird  Min.  Co.,  19  Mont.  454,  48 
Pac.  778;  Collins  v.  Metropolitan  L.  Ins.  Co.,  32  Mont.  346, 
108  Am.  St.  Rep.  578,  80  Pac.  1092),  and  the  motion  is  accord- 
ingly denied. 

Motion  denied. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Sannee  concur. 

51  Moat.— 27 
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Banks  and  Baulking — Corporations — Liability  of  Stockholders-^ 
Bight  to  Donate  Stock — Setoff — Statutory  Construction^ 
Legislative  Procedure — Enrolled  Bills — Conclusiveness. 

Legislature — Enrolled  Bills — Conclusiveness. 

1.  Except  for  the  purpose  of  determining  whether  on  its  final  passage 
the  names  of  those  voting  on  it  were  entered  on  the  legislative  journals, 
courts  may  not  go  behind  the  duly  authenticated  enrolled  bill;  hence, 
recourse  may  not  be  had  to  such  journals  to  ascertain  whether  a  sub- 
stantial provision  and  an  arrangement  of  section  numbers  were  em- 
bodied in  a  particular  bill,  different  from  the  bill  as  it  passed  one  of 
the  Houses. 

Statutory  Construction — Power  to  Disregard  Meaningless  Words. 

2.  Under  the  rule  of  statutory  construction  that  whenever  it  is  mani- 
fest from  the  face  of  an  Act  that  worda  which  have  no  place  in  it 
were  inserted  by  mistake,  courts  will  treat  it  as  corrected  to  expreiss 
the  legislative  will  and  omit  such  words,  the  expression  "formed  nnder 
this  chapter  or  which  may  avail  itself  of  its  provisions,"  found  in 
section  4012,  Revised  Codes,  having  to  do  with  the  regulation  of  hanks, 

(418) 
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held  meaningldMi  and  proper  to  be  disregarded  to  gi^e  eifect  to  the 
legielatioii. 

[Ab  to  roles  of  statntorr  eonstruetion.  see  note  in  12  Am.  St.  Bep. 
827.] 

Banks  and  Trust  Companies — Stoekbolders — Nature  of  Liability. 

3.  The  double  liability  of  a  etoekhoider  in  a  banking  eorporation  is 
in  its  nature  contractual  and  not  penaL 

Same — Corporations — Charter — Legislature  may  Alter. 

4.  The  legislature  may  alter  the  charter  of  an  existing  eorporation 
by  imposing  greater  burdens  thereafter  to  be  assumed  by  the  stockhold- 
ers than  were  imposed  at  the  time  it  was  granted;  provided  only  that 
the  alteration  does  not  involve  a  confiscation  of  the  rights  of  individ- 
uals, deprive  them  of  their  property  without  due  process  of  law^  or 
violate  the  elementary  principles  of  natural  justice. 

Same — Nature  of — Stockholders'  Liability. 

5.  The  liability  imposed  by  section  4012,  Revised  Codes,  upon  stock- 
holders in  a  banking  and  trust  corporation,  in  favor  of  those  who  are 
its  creditors  at  the  date  of  its  failure,  is  individual. 

[As  to  liability  of  stockholders  under  Banking  Act,  see  note  in  3  Am. 
St  Bep.  841.] 

Same — ^When  Stockholder  is  Creditor — Setoff. 

6.  Where  a  stockholder  in  a  banking  or  trust  corporation  is  its  cred- 
itor, he  cannot  have  his  claim  set  off  against  his  stockholder's  liabilty, 
but  must  discharge  such  liability  and  then  proceed  to  recover  on  his 
claim  as  other  creditors  are  required  to  do. 

5Same — Stockholders'  Liability — Haw  Enforced. 

7.  The  collection  of  the  trust  fund  created  for  distribution  ratably  to 
the  creditors  of  a  banking  corporation  by  the  enforcement  of  the  stock- 
holders' double  liability  can  be  enforced  only  at  the  suit  of  all  the 
creditors,  or  by  one  or  more  of  them  for  the  use  and  benefit  of  all. 

[As  to  proceedings  to  enforce  stockholders'  liability,  see  note  in  46 
L.  B.  A.  (n.  s.)  446.] 

Same — ^Right  to  Purchase  Stock — Bight  of  Stockholder  to  Donate  Stock. 

8.  Held,  that  a  banking  corporation  cannot  purchase  its  own  stock; 
held,  further,  that,  as  between  a  holder  of  stock  in  such  a  corporation 
and  its  creditors,  a  donation  of  stock  by  him  to  the  bank  does  not  re- 
lieve him  from  the  statutory  double  liability  on  such  donated  stock 
held  by  the  bank  at  the  date  of  its  suspension,  even  though  the  gift 
was  made  at  a  time  when  the  bank  was  solvent,  in  the  utmost  good 
faith  and  with  the  purpose  of  aiding  it. 

Statutes — Constitutionality — Who  may  not  Question. 

9.  (On  Moton  for  Rehearing.)  The  constitutionality  of  a  statute  can- 
not be  called  in  question  by  a  person  whose  interests  have  not  been,  or 
are  not  about  to  be,  prejudicially  affected  by  the  operation  of  the 
statute. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc- 
Cleman,  Judge. 

Action  by  William  Barth  and  another  against  Huie  Pock  and 
others.  From  a  judgment  for  plaintiffs,  defendants  Largey  and 
others  appeal.    Affirmed* 
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Messrs.  Ounn,  Rasch  ds  Hall,  for  Appellants,  submitted  a 
brief,  a  supplemental  brief,  and  a  brief  in  reply  to  that  of  Re- 
spondents ;  Mr,  M.  8.  Gunn  argued  the  cause  orally. 

Liability  on  Donated  Stock.  In  view  of  section  3910,  Re- 
vised Codes,  and  of  the  fact  that  there  is  no  such  pro- 
vision as  therein  contained  in  the  chapters  relating  to  savings 
banks  and  trust  deposit  and  security  associations,  it  is  fair  to 
presume  that  the  law-making  power  did  not  intend  to  place  any 
restriction  upon  saving  banks  and  trust  deposit  and  security  as- 
sociations with  reference  to  their  acquiring  and  holding  their 
own  stock.  We  therefore  submit  that  according  to  the  law  as 
declared  in  the  case  of  Porter  v.  Plymouth  Oold  Mining  Co., 
29  Mont.  347,  101  Am.  St.  Rep.  569,  74  Pac.  938,  the  bank  could 
have  purchased  the  shares  of  stock  in  question,  provided  the 
rights  of  creditors  would  not  have  been  affected  thereby.  But, 
however  this  may  be,  there  is  no  question  but  that  the  bank  could 
have  taken  the  stock  in  payment  of  the  indebtedness  of  the 
donors  if  it  had  been  necessary  to  prevent  a  loss,  and  if  it  had 
done  so,  the  donors  would  have  been  relieved  of  liability  thereon. 
{Draper  v.  Blackwell,  138  Ala.  182,  35  South.  110;  City  Bank  v. 
Bruce,  17  N.  T.  507;  Commissioners  v.  Thayer,  94  U.  S.  631, 
24  L.  Ed.  133 ;  Ralston  v.  Bank  of  California,  112  Cal.  208,  44 
Pac.  476.)  The  right  of  a  national  bank  to  acquire  and  hold 
its  own  stock  is  recognized  in  United  States  v.  Knox,  102  IJ.  S. 
422,  26  L.  Ed.  216.  In  Rivanna  Nav.  Co,  v.  Dawsons,  3  Gratt. 
(Va.)  19,  46  Am.  Dec.  183,  the  right  of  a  corporation  to  take  by 
donation  its  own  stock  was  upheld.  If  this  stock  had  been  do* 
nated  and  transferred  to  someone  other  than  the  bank,  the 
donors  would  be  relieved  from  the  statutory  liability.  In  any 
event,  there  can  be  no  doubt  that  such  would  have  been  the  ef- 
fect of  such  a  donation  and  transfer,  unless  it  could  be  shown 
that  the  transfer  was  made  in  contemplation  of  insolvency  of 
the  bank  and  with  a  view,  on  the  part  of  the  donors,  of  escaping 
liability,  and  was,  by  reason  thereof,  fraudulent.  (Foster  v. 
Bow,  120  Mich.  1,  77  Am.  St.  Rep.  565,  79  N.  W.  696.) 
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The  case  of  Bowden  v.  Johnson,  107  U.  S.  251,  27  L.  Ed.  386, 
2  Sup.  Ct  Eep.  246,  cited  by  plaintiffs  in  the  lower  court,  is 
not  in  conflict  with  Foster  v.  Bow,  but,  on  the  contrary  rec- 
ognizes that  a  stockholder  in  a  national  bank  may  be  relieved 
from  liability  by  a  transfer  of  his  stock  to  an  irresponsible  per- 
son, provided  the  transfer  is  made  in  good  faith.  (See,  also, 
McDonald  v.  Dewey,  202  II.  S.  510,  6  Ann.  Cas.  419,  50  L.  Ei 
1128,  26  Sup.  Ct.  Rep.  731.) 

It  was  also  argued  in  the  lower  court  that  the  effect  of 
the  donations  made  was  to  reduce  the  capital  stock  of  the 
bank.  As  no  consideration  was  paid  for  the  stock  in  ques- 
tion, and  the  bank  has  realized  from  the  sale  of  a  part 
of  said  stock  a  sum  in  excess  of  $22,000,  there  has  been  no 
reduction  of  the  capital  of  the  bank,  but,  on  the  contrary,  the 
capital  has  been  increased  by  the  transaction.  So  far  as  the 
capital  stock,  as  distinguished  from  the  capital,  is  concerned,  as 
the  shares  donated  to  the  bank  were  donated  for  the  purpose 
and  accepted  with  the  intention  of  selling  them,  there  was  no 
reduction  of  the  capital  stock.  The  fact  that  the  bank  sold  a 
part  of  the  stock  donated  shows  conclusively  that  the  stock 
donated  was  not  extinguished  or  the  capital  stock  reduced. 
{Porter  v.  Plymouth  Oold  Min.  Co,,  above.) 

Even  in  those  states  in  which  the  right  of  a  corporation  to 
purchase  its  own  stock  is  denied,  a  corporation  may  accept  its 
own  stock  in  payment  of  an  indebtedness  where  it  is  necessary 
to  do  so  to  avoid  loss,  and,  as  before  remarked,  if  a  corporation 
can  take  its  own  stock  in  payment  of  an  indebtedness,  then, 
a  fortiori,  it  may  accept  a  donation  of  its  own  stock. 

After  the  bank  elected  to  continue  its  existence  under  the 
provisions  of  the  Civil  Code  of  1895,  applicable  thereto,  the  lia- 
bility of  the  stockholders  was  controlled  and  limited  by  section 
3953.  This  section  imi)08ed  a  liability  upon  each  stockholder 
for  the  debts  contracted  during  the  time  that  he  was  a  stock- 
holder. The  liability  thus  imposed  was  contractual,  and  en- 
tered into  and  became  an  obligation  of  every  contract  by  which 
an  indebtedness  was  created  in  favor  of  the  creditor.     (WJUtman 
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V.  National  Bank,  176  U.  S.  559,  44  L.  Ed.  787,  20  Sup.  St.  Eep. 
477 ;  Deweese  v.  Smith,  106  Fed.  438,  45  C.  C.  A.  408.)  This  ob- 
ligation was  one  which  could  not  be  impaired  by  any  subsequent 
law  by  virtue  of  the  prohibition  in  the  Constitution  of  the  United 
States  against  the  enactment  of  laws  impairing  the  obligation 
of  contracts.  (Hatuihome  v.  Calef,  2  Wall.  10,  17  L.  Ed.  776 ; 
McDonnell  v.  Alabama  Gold  Life  Ins.  Co.,  85  Ala.  401,  5  South. 
120;  Howarth  v.  Lomhard,  175  Mass.  570,  49  L.  E,  A,  301,  56 
N.  E.  888.) 

The  right  of  a  stockholder,  who  is  also  a  creditor,  to  have  his 
statutory  liability  reduced  by  the  amount  of  the  indebtedness 
owing  by  the  corporation  to  him,  has  never  been  decided  by  the 
courts  of  this  state.  Other  courts,  when  the  question  was  first 
presented,  have  universally  endeavored  to  decide  the  same  so 
as  to  accomplish,  as  near  as  possible,  equal  and  exact  justice  to 
all  parties.  (See  Sargent  v.  Stetson,  181  Mass.  371,  63  N.  E.  929  ; 
Cdhill  V.  Original  Big  Oun  etc.  Assn.,  94  Md.  353,  89  Am.  St. 
Rep.  434,  50  Atl.  1044 ;  Mathez  v.  Neidig,  72  N.  Y.  100 ;  Wash- 
ington Sav.  Bank  v.  Butchers'  etc.  Bank,  130  Mo.  155,  31  S.  W. 
761 ;  Wheeler  v.  MUlar,  90  N.  T.  353 ;  3  Clark  and  Marshall  on 
Corporations,  p.  2622;  Cook  on  Corporations,  7th  ed.,  p.  638.) 

This  court  has  decided  that  where  a  person  occupies  the  pasi- 
tion  of  both  debtor  and  creditor  of  a  bank  at  the  time  of  its 
insolvency,  and  his  demand  against  the  bank  is  due  at  the  time, 
he  may  offset  the  indebtedness  of  the  bank  to  him  against  his 
indebtedness  to  the  bank.  {Williams  v.  Johnson,  50  Mont.  7, 
144  Pac.  768 ;  Stadler  v.  First  National  Bank,  22  Mont.  190,  75 
Am.  St.  Rep.  582,  56  Pac.  111.)  Such  an  offset  does  not  operate 
to  prefer  the  creditor  who  is  allowed  the  offset  over  other  cred- 
itors. {Scott  V.  Arm^strong,  146  U.  S.  499,  36  L.  Ed.  1059,  13 
Sup.  Ct.  Rep.  148.) 

Messrs,  Erem^r,  Sanders  &  Kremer,  for  Respondents,  sub- 
mitted a  brief ;  Mr.  Louis  P.  Sanders  argued  the  cause  orally. 

All  transactions  involving  pure  donations  of  stock  to  banks 
under  circumstances  like  those  here  involved  have  met  with  the 
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jndicial  condemnation  of  all  courts  so  far  as  we  have  been  able 
to  investigate  them.  (See  In  re  Beciprocity  Bank,  22  N.  Y.  18; 
In  re  Empire  City  Bank,  6  Abb.  Pr.  (N.  Y.)  385;  Barto 
V.  Nix,  15  Wash.  563,  46  Pac.  1033 ;  In  re  Columbian  Bank, 
147  Pa.  St.  422,  23  Atl.  627 ;  Tulare  Irr.  Dist  v.  Kaweah  Canal 
A  Irr.  Co.,  5  Cal.  Unrep.  330,  44  Pac.  662.)  To  hold  that  a 
bank  can  in  effect  reduce  its  capital  by  donations  of  stock  to  it, 
which  stock  is  never  resold,  but  held  by  the  bank,  is  to  overlook 
and  render  inoperative  and  ineffective  the  statute  providing 
for  the  stockholders'  liability.  (Maryland  Trust  Co.  v.  National 
Mech4inics'  Bank,  102  Md.  608,  63  Atl.  70;  Minnehaha  Driving 
Park  Assn.  v.  Legg,  50  Minn.  333,  52  N.  W.  898 ;  Thompson 
V.  Reno  Savings  Bank,  19  Nev.  103,  3  Am.  St.  Rep.  797,  7  Pac. 
68 ;  Handley  v.  Stutz,  139  U.  S.  417,  35  L.  Ed.  227,  11  Sup.  Ct. 
Bep.  520.)  Even  in  those  decisions  that  sustain  the  right  of  a 
corporation  to  purchase  its  own  stock,  such  transactions  are  not 
upheld  in  any  instance  **  where  the  rights  of  creditors  are  af- 
fected." (Clark  &  Marshall,  Private  Corporations,  sees.  200, 
411 ;  Rochester  dk  Kettle  Falls  Land  Co.  v.  Raymond,  47  L.  R.  A. 
246,  note  V,  262.) 

As  a  matter  of  law,  this  statutory  liability  not  only  as  to  the 
donated  stock,  but  as  to  the  other  stock  admittedly  owned  by 
them,  is  contingent  upon  the  insolvency  of  the  bank.  So  long 
as  the  bank  is  paying  the  debts  due  from  it  to  its  creditors,  they 
would  be  laughed  out  of  court  should  they  seek  to  recover  from 
the  stockholders  that  which  the  bank  owes  them.  It  is  only 
when  the  bank  becomes  insolvent  and  unable  to  pay  that  these 
statutory  stockholders'  liabilities  become  suable  as  to  creditors. 
The  authorities  almost  without  dissent  hold  that  before  stock- 
holders can  be  subjected  to  any  personal  liability  for  their  un- 
paid subscriptions,  for  capital  withdrawn,  or  for  a  statutory  as- 
sessment, the  inability  of  the  bank  to  pay  its  creditors  must  be 
judicially  established.  {Boyd  v.  Mutual  Fire  Assn.,  116  Wis. 
155,  96  Am.  St.  Rep.  948,  61  L.  R.  A.  918,  90  N.  W.  1086 ;  Baines 
V.  Babcock,  95  Cal.  581,  29  Am.  St.  Rep.  158,  27  Pac.  674,  30 
Pac.  776;  Younglove  v.  Kelly  etc.  Co.,  49  Ohio  St.  663,  33  :v:.  E. 
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234 ;  Piatt  V.  Eungerford,  116  Fed.  771 ;  Barrick  v.  Oifford,  47 
Ohio  St.  180, 21  Am.  St.  Bep.  798, 24  N.  E.  259 ;  Qaresche  v.  Lewu, 
15  Mo.  App.  565 ;  Branson  v.  Schneider,  49  Ohio  St.  438,  33  N.  E. 
233 ;  Tama  etc.  Co.  v.  Hopkins,  79  Iowa,  653,  44  N.  W.  797 ;  First 
Nat.  Bank  v.  King,  60  Kan.  733,  57  Pae.  952 ;  First  Nat.  Bank  v. 
Oreen,  64  Iowa,  445,  17  N.  W.  86,  20  N.  W.  754 ;  Wright  v.  Mc^ 
Cormick,  17  Ohio  St.  87.) 

As  to  the  liability  of  stockholders  under  a  statute  imposing  a 
stockholders'  liability  for  future  debts,  there  is  absolutely  no 
question  or  dispute.  The  objection  of  impairment  of  obliga- 
tion of  contract  cannot  exist.  (Stanley  v.  Stanley,  26  Me.  191; 
Oray  v.  Coffin,  9  Gush.  (Mass.)  192;  Sherman  v.  Smith,  1  Black, 
587,  17  L.  Ed.  163 ;  Sleeper  v.  Goodwin,  67  Wis.  577,  31  N.  W. 
335,  340;  Straw  &  Ellsworth  Mfg.  Co.  v.  KUboxirne  etc.  Shoe 
Co.,  80  Minn.  125,  83  N.  W.  36 ;  Barnes  v.  Arnold,  23  Misc.  Rep. 
197,  51  N.  Y.  Supp.  1109 ;  United  States  Trust  Co.  v.  United 
States  Fire  etc.,  18  N.  T.  199 ;  In  re  Reciprocity  Bank,  22  N.  Y. 
9 ;  Allen  v.  Welsh,  25  Minn.  543 ;  Jones  on  Failing  &  Insolvent 
Corporations,  sec.  316.)  Appellant  stockholders  cannot,  as  cred- 
itors, invoke  the  aid  of  the  statute.  It  is  not  intended  for  the 
benefit  of  a  creditor  who  is  also  a  stockholder.  {Potter  v.  Ste- 
vens M.  Co.,  127  Mass.  592,  34  Am.  Rep.  428;  Thompson  v. 
Bemis  Paper  Co.,  127  Mass.  595 ;  Cheney  v.  Scharman,  129  N.  Y. 
Supp.  993.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  State  Savings  Bank  of  Butte  was  organized  in  1890,  with 
a  capital  stock  of  $100,000,  which  was  increased  in  1904  to 
$300,000.  After  the  enactment  of  the  Codes  in  1895,  it  elected 
to  continue  its  existence  under  the  statutes  then  in  force.  In 
1912  many  of  the  stockholders,  including  these  appellants,  each 
donated  to  the  bank  one-third  of  all  shares  of  stock  in  the  bank 
then  owned  by  him  for  the  purpose  of  building  up  the  surplus 
and  providing  a  fund  out  of  which  to  pay  losses  incurred  by  the 
bank.    Less  than  one-fourth  of  the  donated  shares  were  resold, 
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and  at  the  date  of  its  suspension  the  bank  still  held  616  5/9 
shares,  or  more  than  one-fifth  of  its  entire  capital  stock.  The 
bank  failed  in  1914,  with  assets  amounting  to  $1,400,000  and 
liabilities  of  more  than  $1,800,000.  At  the  date  of  suspension, 
defendants  Hickey,  Leonard  and  McDonald  were  sureties  on  a 
statutory  undertaking  given  by  the  bank  to  the  county  treas- 
urer of  Silver  Bow  County.  Hickey  and  Leonard  were  cred- 
itors of  the  bank  and  were  also  sureties  on  an  undertaking  given 
by  the  bank  to  the  city  treasurer  of  Butte.  They  had  further- 
more entered  into  an  agreement  to  save  harmless  the  United 
States  Fidelity  &  Guaranty  Company  on  account  of  an  under- 
taking furnished  by  that  company  to  secure  deposits  of  state 
funds.  Each  of  the  appellants  admits  liability  upon  the  shares 
of  stock  standing  in  his  name  at  the  date  of  the  bank's  suspen- 
sion, but  denies  liability  upon  the  shares  donated  by  him. 
Hickey,  Leonard  and  McDonald  each  claims  the  right  to  setoff 
against  his  stockholder's  liability,  the  amount  of  the  bank's  in- 
debtedness to  him,  including  therein  the  amounts  paid  on  ac- 
count of  the  several  undertakings  mentioned.  The  trial  court 
denied  the  right  of  setoff,  and  held  each  of  the  appellants  liable 
as  a  stockholder  upon  the  shares  of  stock  donated  by  him  to 
the  bank  and  not  resold  at  the  date  the  bank  failed.  The  ap- 
peal is  from  the  judgment  and  presents  the  two  questions,  viz, : 
The  right  of  setoff,  and  the  liability  of  the  stockholders  upon 
the  unsold  donated  stock. 

1.  TJie  Bight  of  Setoff.  The  right  claimed  by  Hickey, 
Leonard  and  McDonald  each  to  have  deducted  from  his  stock- 
holder's liability  the  indebtedness  of  the  bank  to  him,  is  not, 
strictly  speaking,  the  right  of  setoff,  but,  for  brevity,  may  be 
designated  such.  If  the  right  exists,  it  arises  from  the  peculiar 
character  of  the  liability  imposed  upon  these  appellants  by  the 
statutes  in  force  at  the  date  the  donations  were  made.  "When 
the  bank  was  organized,  the  governing  statute  was  section  545, 
Fifth  Div.;  Compiled  Statutes  of  1887,  which  declared  a  uni- 
form, but  limited,  double  liability  upon  the  stockholders  of  sav- 
ings banks  and  trust  deposit  and  security  companies^  hereafter 
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referred  to  as  trust  companies.  By  the  Codes  of  1895,  the  lia- 
bility of  a  stockholder  in  a  trust  company  was  imposed  by  sec- 
tion 601,  Civil  Code  (sec.  3934,  Eev.  Codes),  a  somewhat  dif- 
ferent liability  for  a  stockholder  in  a  savings  bank  was  fixed  by 
section  628  (3953,  Rev.  Codes),  while  the  liability  of  a  stock- 
holder in  a  bank  of  discount  was  prescribed  by  section  578 
(3915,  Rev.  Codes).  Though  organized  as  a  savings  bank  only, 
this  institution  in  1904  elected  to  extend  its  business  to  include 
that  which  might  be  conducted  by  a  trust  company,  as  it  was 
authorized  to  do  by  section  609,  Civil  Code  (3942,  Rev.  Codes). 
In  1907  there  was  enacted  a  statute  entitled,  **An  Act  relating 
to  Banks  and  Banking  Corporations  and  to  Trust  Deposit  and 
Security  and  Savings  Bank  Corporations,  and  repealing  Section 
4061  of  the  Political  Code  of  Montana  relating  to  Licenses.'* 
Section  4,  now  section  4012,  Revised  Codes,  provides:  "The 
stockholders  of  every  corporation  formed  under  this  chapter, 
or  which  may  avail  itself  of  its  provisions,  shall  be  severally  and 
individually  liable,  equally  and  ratably,  and  not  one  for  the 
other,  for  all  contracts,  debts  and  engagements  of  such  corpora- 
tion to  the  extent  of  the  amount  of  their  stock  therein,  at  the 
par  value  thereof,  in  addition  to  the  amount  invested  in  such 
shares."  (Laws  1907,  Chap.  190.)  This  statute  is  assailed  by 
appellants  upon  three  grounds : 

(A)  It  is  insisted  that  the  enrolled  bill  signed  by  the  presid- 
ing officer  of  each  House  of  the  legislative  assembly  bearing  the 
[1]  approval  of  the  governor  and  lodged  in  the  office  of  the 
secretary  of  state,  contains  a  substantial  provision  and  on  ar- 
rangement of  section  numbers  which  did  not  appear  in  the  bill 
as  it  passed  the  senate;  and  this  court  is  urged  to  consult  the 
legislative  journals  to  verify  the  charge  made,  and,  if  it  be  found 
to  be  true,  to  hold  the  entire  measure  invalid.  This  we  may 
not  do.  It  is  the  rule  in  this  state  that  the  courts  will  not  go 
behind  the  duly  authenticated  enrolled  bill,  except  to  determine 
whether  on  its  final  passage  the  names  of  those  voting  were  en- 
tered on  the  journal.     {Palatine  Im.  Co,  v.  Northern  Pac.  By. 
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Co.,  34  Mont.  268,  9  Ann.  Cas.  579,  85  Pac.  1032 ;  State  ex  rel. 
Oregg  v.  Erickson,  39  Mont.  280,  102  Pac.  336.) 

(B)  Section  4012  is  also  attacked  on  the  ground  that  it  ia 
meaningless;  and  it  must  be  confessed  that  it  approaches  as 
nearly  that  stage  of  imperfection  as  it  could  do  and  retain  any 
[2]  vitality  whatever.  The  words  ''formed  under  this  Chap- 
ter or  which  may  avail  itself  of  its  provisions,"  have  no  place  in 
the  section  and  cannot  be  assigned  any  meaning.  In  its  en- 
tirety the  Act  provides  for  transferring  certain  duties  from  the 
state  auditor  to  the  state  bank  examiner;  fixes  the  minimum  re- 
serve which  banks  are  required  to  maintain;  determines  the 
maximum  credit  which  may  be  extended  to  a  single  individual, 
corporation  or  copartnership ;  establishes  a  basis  for  assessment 
of  property  belonging  to  a  bank ;  provides  a  penalty  for  offenses 
against  the  banking  laws  not  otherwise  covered  by  existing  stat- 
utes, and  very  clearly  intended  to  provide  a  uniform  rule  of 
liability  for  stockholders  in  the  different  classes  of  corporations 
under  consideration.  The  Act  has  to  do  with  existing,  going 
concerns.  No  provision  is  made  therein  for  the  organization  of 
a  corporation,  and  neither  does  the  Act  contemplate  that  its  pro- 
visions may  be  availed  of  at  the  option  of  any  existing  com- 
pany. All  of  its  terms  became  effective  and  binding  upon  bank- 
ing and  trust  companies  upon  the  passage  and  approval  of  the 
Act.  But  neither  the  entire  measure  nor  section  4012  should 
be  held  invalid  if,  taken  as  a  whole,  the  legislative  intention  can  be 
ascertained  and  be  found  to  be  expressed  in  language  the  meaning 
of  which  can  be  comprehended.  While  the  courts  are  without  leg- 
islative power,  the  rule  is  recognized  generally  that  whenever  it  is 
manifest  from  the  face  of  an  Act  that  an  error  was  made  in  the  use 
of  words,  the  courts  will  treat  it  as  corrected  to  express  the  leg- 
islative will.  In  HUburn  v.  St.  Paid,  M.  <&  M.  Ry.  Co.,  23  Mont. 
229,  58  Pac.  551,  811,  this  court  recognized  the  rule  and  in 
elucidation  of  it  said:  ''One  word  or  phrase  may  be  read  for  an- 
other. Words,  phrases  and  clauses  may  be  expanded  or  re- 
stricted in  their  meaning  so  as  to  carry  out  the  obvious  intent 
of  the  legislature.    The  obvious  sense  in  which  words  are  in- 
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tended  to  be  understood,  and  not  their  abstract  force,  is  to  be 
followed.  Words  and  phrases  may  be  omitted.  An  erroneous 
description  may  be  corrected.  Phrases  may  be  transposed  in 
order  that  the  sentence  may  be  read  in  its  obvious  sense,  and  at- 
tributive words  be  applied  to  the  proper  object.  So  the  court 
will  adopt  any  other  method  to  make  the  law  effective,  provided 
the  context  furnishes  the  real  intent  of  it,  and  it  is  not  neces- 
sary to  add  substance  to  it  to  make  it  effective."  Every  other 
section  of  the  Act  furnishes  evidence  that  the  legislature  was 
considering  banks  of  discount  and  deposit,  trust  deposit  and  se- 
curity corporations,  and  savings  banks  organized  under  the  laws 
of  this  state.  If  the  objectionable  language  quoted  above  had 
been  omitted,  the  meaning  of  the  lawmakers  could  not  have  been 
in  doubt.  A  reference  to  the  title  of  the  Act  and  to  section  7 
(4015,  Rev.  Codes),  which  declares  that  the  provisions  shall  ap- 
ply only  to  banking  corporations  organized  under  the  laws  of 
this  state,  would  have  made  clear  the  meaning  intended  by  the 
use  of  the  general  terms  employed.  We  feel  justified  in  as- 
signing the  quoted  portion  of  section  4012  above  to  the  category 
of  superfluous  and  meaningless  expressions  which  creep  into 
legislation,  and  in  disregarding  it  in  order  that  the  manifest 
purpose  of  the  lawmakers  may  be  given  effect.  It  is  equally 
apparent  that  it  was  the  intention  of  the  legislature  that  the 
provisions  of  the  Act  should  apply  to  existing  concerns,  as  well 
as  to  those  thereafter  to  be  organized. 

(C)  The  double  liability  of  a  stockholder  in  a  banking 
[3]  corporation  is  in  its  nature  contractual  and  not  penal 
{Foster  v.  Row,  120  Mich.  1,  77  Am.  St.  Rep.  565,  79  N.  W.  696 ; 
Whitmm  v.  National  Bank,  176  U.  S.  559,  44  L.  Ed.  787,  20 
Sup.  Ct.  Rep.  477;  1  Michie  on  Banks  &  Banking,  sec.  47(3)  ; 
and  since  section  4012  imposes  a  greater  liability  upon  stock- 
holders  than  was  imposed  by  the  statutes  in  force  prior  to  its 
enactment,  the  contention  is  made  that  it  transgresses  the  pro- 
vision of  section  10,  Article  I  of  the  Constitution  of  the  United 
States,  in  that  it  impairs  the  obligation  of  the  contract  which 
each  of  these  appellants  entered  into  when  he  became  a  stock- 
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holder  in  the  State  Savings  Bank.  With  this  contention  we 
do  not  agree.  Sections  2  and  3,  Article  XV,  of  our  State  Con- 
stitution, provide: 

**  Section  2.  No  charter  of  incorporations  shall  be  granted, 
extended,  changed  or  amended  by  special  law,  except  for  such 
municipal,  charitable,  educational,  penal  or  reformatory  corpo- 
rations as  are  or  may  be  under  the  control  of  the  state;  but 
the  legislative  assembly  shall  provide  by  general  law  for  the 
organization  of  corporations  hereafter  to  be  created;  Provided, 
that  any  such  laws  shall  be  subject  to  future  repeal  or  altera- 
tions by  the  legislative  assembly. 

''Section  3.  The  legislative  assembly  shall  have  the  power 
to  alter,  revoke  or  annul  any  charter  of  incorporation  existing 
at  the  time  of  this  Constitution,  or  which  may  be  hereafter 
incorporated  whenever  in  its  opinion  it  may  be  injurious  to  the 
citizens  of  the  state." 

These  provisions  received  careful  consideration  in  AUen  v. 
Ajax  Min.  Co.,  30  Mont.  490,  77  Pac.  47,  and  SomervUle  v.  St 
Lovds  M.  dk  M.  Co.,  46  Mont.  268,  L.  R.  A.  1915B,  811,  127  Pac. 
[4]  464,  and  the  right  of  the  legislature  to  alter  the  constat- 
ing instrument  of  an  existing  corporation  by  imposing  greater 
burdens  thereafter  to  be  assumed  by  the  stockholders  than  were 
imposed  at  the  time  the  charter  was  granted — provided  only 
that  the  alteration  does  not  involve  a  confiscation  of  the  rights 
of  individuals,  deprive  them  of  their  property  without  due 
process  of  law,  or  violate  the  elementary  principles  of  natural 
justice — ^was  upheld.  To  the  same  effect  is  Letvis  v.  Northern 
Pacific  By.  Co.,  36  Mont.  207,  92  Pac.  469.  The  authority  of 
the  legislature  under  such  reserved  power  to  increase  the  bur- 
den of  liability  imposed  upon  stockholders  in  a  banking  cor- 
poration, or  to  impose  a  personal  liability  for  the  debts  of  the 
company  thereafter  to  be  contracted,  where  none  was  imposed 
at  the  date  of  the  company's  organization,  has  been  recognized 
and  asserted  by  many  of  the  authorities.  {Sherman  v.  Smith, 
1  Black  (U.  S.),  587,  17  L.  Ed.  163;  McOowan  v.  McDonald, 
111  Cal.  57,  52  Am.  St.  Rep.  149,  43  Pac.  418;  10  Cyc.  669; 
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4  Thompson  on  Corporationa,  sees.  4773,  4779.)  The  theory 
upon  which  the  Allen  and  Somerville  cases  were  decided  is  that 
a  prospective  purchaser  of  stock  in  a  domestic  corporation  is 
chargeable  with  knowledge  of  the  provisions  of  the  Constitution 
quoted  above ;  that  those  provisions  enter  into  his  contract  when 
he  becomes  a  stockholder,  and  that  he  agrees  not  only  to  be 
bound  to  the  liability  then  imposed,  but  as  well  to  such  addi- 
tional liability  as  the  legislature  under  its  reserved  power  may 
properly  prescribe;  and  therefore  he  cannot  be  heard  to  say 
that  a  statute  which  does  not  unreasonably  affect  his  liability 
impairs  the  obligation  of  his  contract.  We  are  satisfied  with 
the  correctness  of  that  theory,  and  hold  the  Act  of  1907  above 
not  open  to  the  objection  now  urged  against  it. 

The  Act  repeals  all  Acts  and  parts  of  Acts  in  conflict  with  it ; 
so  that  on  March  9,  1907,  sections  3915,  3934  and  3953,  Revised 
Codes,  which  had  theretofore  respectively  determined  the  liabil- 
ity of  a  stockholder  in  a  bank  of  discount,  in  a  trust  company, 
and  in  a  savings  bank,  were  superseded,  and  since  that  date 
the  uniform  standard  of  liability  imposed  by  section  4012 
[5]  above  has  been  in  full  force  and  effect.  The  liability  is 
several  and  individual,  created  by  statute  in  favor  of  all  who 
are  creditors  at  the  date  of  the  bank's  failure.  Under  this 
statute,  the  fund  collected  from  an  assessment  upon  the  stock 
is  held  in  trust  for  a  ratable  distribution  among  all  the  cred- 
itors, and  its  character  is  such  as  to  preclude  the  idea  that  a 
stockholder  may  have  his  creditor's  claim  set  off  against  his 
stockholder's  liability.  The  two  claims  do  not  arise  in  the  same 
[6]  right.  His  claim  is  against  the  bank,  while  his  liability 
is  to  the  creditors — ^not  to  the  bank.  Reason  and  practically 
all  the  authorities  deny  the  right  of  setoff  under  such  circum- 
stances. These  appellants  must  discharge  the  liability  imposed 
by  law,  and  may  then  present  such  valid  claims  as  they  have 
against  the  bank  for  allowance  and  payment,  as  other  cred- 
itors are  required  to  do.  (Barnes  v.  Arnold,  45  App.  DJv.  814, 
61  N.  Y.  Supp.  85 ;  affirmed,  169  N.  Y.  611,  62  N.  E.  1093 ;  Rob- 
inson V.  Brown,  126  Fed.  429;  Parker  v.  Carolina  Sav,  Bank, 
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53  S.  C.  583,  69  Am.  St.  Rep.  888,  31  S.  E.  673;  Thebus  v. 
Smiley,  110  111.  316  j  1  BoUes  on  Modem  Law  of  Banking, 
p.  170 ;  1  Michie  on  Banks  &  Banking,  p.  223 ;  1  Cook  on  Stock 
&  Stockholders  (3d  ed.),  sec.  225  (c) ;  5  Cyc.  454.) 

2.  Liability  upon  Donated   Stock.    Counsel   for   appellants 
insist  that  the  principle  has  been  established  in  this  state  that 
a  domestic  corporation  may  become  the  purchaser  of  its  own 
stock,  and  it  is  now  urged  that  if  it  may  do  so  and  for  that  pur- 
pose expend  a  portion  of  its  assets,  a  fortiori  it  may  accept  a  gift 
of  shares  of  its  own  stock  which  does  not  involve  any  diminution 
of  its  other  property  holdings.    We  do  not  agree  with  counsel 
that  the  rule  is  as  broad  as  stated.    In  Porter  v.  Plymouth  Oold 
Min.  Co.,  29  Mont.  347,  101  Am.  St.  Rep.  569,  74  Pac.  939, 
this  court  did  hold  that  a  domestic  corporation  may  become 
the  purchaser  of  its  own  stock,  and  that  such  purchase  does 
not  necessarily  operate  to  reduce  its  capital  stock  in  violation 
of  the  statute  which  provides  the  exclusive  method  by  which 
such  a  reduction  may  be  effected.    At  the  time  the  decision 
was  rendered,  the  writer  of  this  opinion  characterized  the  pro- 
nouncement as  dictum,  and  is  now  more  than  ever  satisfied  with 
the  correctness  of  his  conclusion  as  then  expressed.    But  what- 
ever else  may  be  said  of  the  decision,  it  is  to  be  understood  in 
the  light  of  the  facts  then  before  the  court.    The  Plymouth 
company  was  a  corporation  engaged  in  mining.    It  was  a  going 
concern,  without  creditors  so  far  as  the  record  disclosed.    The 
only  question  which  could  have  been  considered,  and  the  one 
from  which  the  rule  emanated,  arose  out  of  a  contract  which 
the  corporation  entered  into,  to  repurchase  certain  shares  of 
its  own  stock.    This  court  was  dealing  with  an  ordinary  trading 
corporation  whose  stockholders  were  exempt  from  individual 
liability  for  corporate  debts,  and  while  the  language  employed 
in  the  opinion  is  general,  its  meaning  is  not  to  be  extended  be- 
yond the  scope  of  the  inquiry  then  made.    It  could  not  have 
been  the  intention  to  declare  a  general  rule  applicable  to  all 
domestic  corporations;  for  at  the  time  it  was  announced,  and 
for  many  years  before,  banks  of  discount  organized  as  corpo- 
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rations  under  the  laws  of  this  state  were  expressly  prohibited 
from  purchasing  their  own  stock  except  in  the  presence  of  a 
necessity  tp  prevent  loss.  If  the  necessity  did  not  exist,  the 
prohibition  was  absolute,  and  it  was  absolute  in  the  sense  in 
which  the  rule  was  promulated  in  the  Plymouth  Case.  So 
that  the  utmost  that  can  be  said  of  our  former  decision  is,  that 
it  recognized  the  right  of  a  domestic  trading  corporation  to  pur- 
chase its  own  stock,  but  has  no  application  whatever  to  banks 
or  trust  companies. 

It  is  unnecessary  to  inquire  whether  the  authorities  which 
justify  a  purchase,  by  a  trading  corporation,  of  a  portion  of 
its  own  stock  in  the  ordinary  course  of  business,  would  sanction 
the  purchase  by  such  corporation  of  all  of  its  stock.  Neither 
is  it  a  pertinent  inquiry  to  ascertain  the  views  of  courts  from 
those  jurisdictions  which  specifically  authorize  such  purchase 
or  make  no  distinction  between  the  liability  of  a  stockholder 
in  a  trading  corporation  and  in  a  corporation  engaged  in  the 
banking  business.  In  this  state  the  distinction  is  clearly  drawn. 
The  statutory  double  liability  of  a  stockholder  is  peculiar  to 
the  law  governing  banking  corporations — including  therein 
trust  companies.  The  creditor  of  a  trading  corporation  must 
look  to  the  corporation's  assets  for  the  discharge  of  his  claim, 
but,  in  a  sense,  the  creditor  of  a  banking  corporation  has 
double  security.  He  may  look  to  all  the  assets  of  the  bank 
in  the  first  instance,  and,  if  they  are  not  sufficient,  he  may  then 
call  upon  the  stockholders  to  contribute  a  fund  which  may 
equal  the  par  value  of  the  entire  authorized  capital.  Over 
[7]  such  fund  the  corporation  has  no  control.  It  cannot  re- 
lease a  stockholder  from  all  or  any  portion  of  his  liability,  and 
neither  it  nor  the  receiver  in  charge  of  its  affairs  can  even 
maintain  an  action  for  its  enforcement,  for  it  is  not  a  corpo- 
rate asset.  {Zang  v.  Wyant,  25  Colo.  551,  71  Am.  St.  Rep.  145, 
56  Pac.  565;  Farmers'  Bank  v.  Scott,  144  Ky.  575,  139  S.  W. 
801.)  It  is  a  reserve  trust  fund  created  for  the  benefit  of 
creditors,  and  under  our  statute  must  be  distributed  ratably 
to  all  of  them.     Its  character  is  so  far  distinct  that  collection 
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can  be  enforced  only  at  the  suit  of  all  the  creditors  or  by  one 
or  more  creditors  for  the  use  and  benefit  of  all.  {Bank  v. 
Scott,  above;  3  Clark  &  Marshall  on  Private  Corporations, 
p.  258*;3R.  C.L.  412.) 

If  the  transaction  between  these  appellants  and  the  bank  had 
constituted  a  sale,  and  funds  of  the  bank  had  been  paid  out 
[8]  in  exchange  for  the  stock,  it  would  have  met  the  condem- 
nation of  the  statutes  governing  banks  and  trust  companies. 
Section  3910,  Revised  Codes,  in  terms  forbade  a  bank  of  dis- 
count and  deposit  to  be  the  holder  or  purchaser  of  any  portion 
of  its  own  stock  unless  necessary  to  prevent  a  loss  upon  a 
debt  previously  contracted  in  good  faith,  upon  security  which 
was  then  deemed  adequate,  independently  of  the  bank  stock. 
Unless  the  necessity  existed,  the  prohibition  was  absolute. 
The  grant  of  authority  in  the  one  instance  precluded  its  exer- 
cise in  any  other.  Expressio  umus  est  exdusio  oLterius.  Sec- 
tion 3951,  by  its  specific  direction  as  to  the  purposes  to  which 
the  funds  of  a  savings  bank  could  be  applied,  excluded  the 
purchase  of  its  own  stock  by  such  an  institution.  Section  3937, 
subdivision  9,  provided:  "Corporations  may  be  created  under 
this  article  for  any  one  or  more  of  the  following  purposes: 
•    •    •    Njj^ijj.    rp^  ij^y  gj^^  gglj  government,  state,  county, 

municipal  and  other  bonds,  and  all  kinds  of  negotiable,  non- 
negotiable  and  commercial  paper,  stocks  and  other  investment 
securities."  This  language  would  seem  to  be  sufSciently  broad 
to  authorize  a  trust  company  to  purchase  shares  of  its  own 
stock ;  but  when  read  in  connection  with  sections  3928  and  3930, 
which  dealt,  respectively,  with  the  character  of  property  which 
a  trust  company  could  hold,  and  the  security  which  it  might 
accept,  we  think  it  fairly  deducible  that  the  phrase  "stocks 
and  other  investment  securities"  applied  to  stocks  in  companies 
other  than  the  trust  company  itself,  and  that  the  right  of  a 
trust  company  to  purchase  its  own  shares  was  limited,  as  was 
the  right  of  a  bank  of  discount  and  deposit  by  section  3910. 

As  further  indicating  the  public  policy  of  this  state,  the  new 
Banking  Act   (Chapter  89,  Laws  1915)   forbids  any  bank  or 
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trust  company  purchasing  its  own  stock  or  loaning  its  funds 
upon  the  security  of  its  own  stock  -''unless  such  purchase  or 
loan  shall  be  necessary  to  prevent  loss  to  such  bank  on  debts 
previously  contracted  in  good  faith."  Though  the  courts 
might  be  justified  in  sanctioning  a  purchase  of  its  own  stock 
by  a  trading  corporation,  the  same  rule  cannot  now  be  applied 
to  banks  and  trust  companies,  and  we  are  of  the  opinion  that 
the  same  distinction  was  made  prior  to  the  l^slation  of  1915 
either  by  express  legislative  declaration  or  by  necessary  impli- 
cation. 

The  Virginia  court  has  held  that  a  trading  corporation  may 
take  a  devise  of  shares  of  its  stock.  (Rivanna  Nav,  Co.  v.  Daw- 
son, 3  Gratt.  19,  46  Am.  Dec.  183.)  The  Alabama  court  de- 
cided that  a  solvent  bank  may  purchase  its  own  stock,  but  it 
docs  not  appear  from  the  opinion  that  Alabama  then  had  a 
double  liability  statute  for  banking  corporations.  {Draper  v. 
Blackwell,  138  Ala.  182,  35  South.  110).  Under  section  5201, 
U.  S.  Bev.  Stats,  the  terms  of  which  are  similar  to  our  section 
3910  above,  a  national  bank  may  take  shares  of  its  own  stock 
to  save  itself  from  loss,  and  the  same  rule  prevails  in  Califor- 
nia. (Ralston  v.  Bank  of  California,  112  Cal.  208,  44  Pac 
476.)  The  supreme  court  of  the  United  States  extended  the 
doctrine  so  as  to  permit  the  purchase  of  shares  in  another  cor- 
poration by  a  national  bank  for  the  purpose  of  saving  itself 
from  loss.  {First  Nat.  Bank  v.  Exchange  Nat.  Bank,  92  U.  S. 
122,  23  L.  Ed.  679.)  In  McDonald  v.  Deewey,  202  U.  S.  510, 
6  Ann.  Cas.  419,  50  L.  Ed.  1128,  26  Sup.  Ct.  Rep.  731,  it  was 
held  that  the  transfer  of  stock  by  a  stockholder  in  a  national 
bank  will  be  held  void  or  valid,  depending  upon  the  answ^ 
to  the  question :  Did  the  seller  at  the  time  of  the  transfer  know, 
or  ought  he  to  have  known,  that  the  bank  was  insolvent  or 
practically  sot  And  to  the  same  effect  in  Bowden  v.  Johnson, 
107  U.  S.  251,  27  L.  Ed.  386,  2  Sup.  Ct.  Rep.  246.  Other  courts 
hold  that  a  stockholder  in  a  solvent  bank  may,  by  sale  or  gift, 
transfer  his  stock  to  a  person  financially  irresponsible  and 
escape  liability,  if  the  transaction  was  bona  fide.     (Foster  y. 
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Row,  above;  Sykes  v.  HoUoway,  81  Fed.  432.)  In  City  Bank 
V.  Bruce,  17  N.  Y.  507,  it  was  held  that  a  bank  might  take  from 
its  stockholder  shares  of  its  own  stock  in  satisfaction  of  a  debt 
due  to  the  bank,  and  the  same  holding  was  made  in  Ohio. 
(Taylor  v.  Miami  Exporting  Co.,  6  Ohio,  176.)  These  authori- 
ties, cited  by  appellants,  shed  little  if  any  light  upon  the  ques- 
tion before  us,  in  view  of  our  own  statutes  to  which  reference 
has  been  made.  But  irrespective  of  the  rule  which  may  pre- 
vail in  other  jurisdictions,  we  think  it  clear,  and  so  hold,  that 
at  the  time  these  donations  were  made,  the  State  Savings  Bank 
could  not  have  purchased  its  own  shares  in  the  ordinary  course 
of  business  and  thereby  relieved  the  stockholders  from  their 
liability  to  the  creditors  when  the  bank  failed.  Equally  cogent 
reasons  exist  for  denying  to  a  stockholder  the  right  to  relieve 
himself  from  such  statutory  liability  by  making  a  donation  of 
stock  to  the  bank.  The  State  Savings  Bank  was  owned  by  its 
stockholders.  The  statute  which  imposes  double  liability  en- 
tered into  the  contract  by  which  the  creditor  became  such,  and 
it  would  be  a  curious  rule  of  law  which  would  permit  one 
party  to  a  contract  to  change  the  measure  of  his  liability  to 
the  detriment  of  the  other  without  his  consent.  The  double 
liability  follows  the  stock,  and  when  shares  are  found  to  be 
held  by  an  insolvent  bank,  there  is  not  anyone  against  whom 
the  liability  may  be  enforced  or  enforcement  sought  to  the  ex- 
tent of  the  stock  so  held.  It  is  ridiculous  to  urge  that  the  in- 
solvent bank  may  be  treated  as  a  stockholder  and  pursued  as 
such. 

If  it  was  lawful  for  each  of  these  appellants  to  donate  one- 
third  of  his  stock  to  the  bank,  it  was  equally  lawful  for  every 
other  stockholder  to  do  likewise ;  and  any  rule  which  sanctions 
a  donation  of  one-third  would  justify  a  donation  of  two-thirds, 
seven-eighths,  or  any  other  proportion  of  the  stock,  save  a  bare 
sufficiency  to  maintain  corporate  existence  and  qualify  the 
necessary  directors.  In  the  absence  of  any  reduction  of  the 
capital  stock  in  the  manner  authorized  by  law,  every  creditor 
of  this  bank  had  the  right  to  assume  that  in  addition  to  the 
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assets  of  the  bank,  his  claim  was  secured  by  this  liability  fund 
to  the  extent  of  $300,000,  or  so  much  thereof  as  might  be  col- 
lected by  assessments  equal  to  the  par  value  of  the  stock.  To 
emphasize  the  argument,  let  it  be  assumed  that  instead  of  the 
bank  owning  616  5/9  shares  of  its  stock  at  the  date  of  its 
suspension,  it  had  owned  2,000  shares  donated  by  stockholders 
financially  able  to  respond  to  an  assessment  of  100  per  cent 
on  the  shares  thus  respectively  given  away.  When  the  failure 
came,  the  creditors  would  find  that,  without  their  knowledge 
or  consent,  the  stockholders  by  agreement  with  the  bank — sub- 
stantially an  agreement  with  themselves — ^had  avoided  a  liabil- 
ity of  $200,000,  and  that  the  statute,  which  was  designed  to 
secure  this  fund  to  prevent  or  minimize  loss,  had  been  circum- 
vented to  the  advantage  of  the  stockholders  and  in  fraud  of 
the  creditors.  A  result  so  manifestly  unjust  ought  not  to  receive 
the  sanction  of  any  court.  That  these  stockholders  in  making 
their  donations  acted  in  the  utmost  good  faith  and  with  the 
laudable  purpose  of  aiding  the  bank,  is  of  no  moment  here. 
The  effect  of  their  transaction  was  to  reduce  the  trust  fund 
created  for  the  benefit  of  creditors,  and  which  the  law  contem- 
plated should  be  held  in  abeyance  intact  in  the  hands  of  stock- 
holders against  whom  an  action  might  be  maintained  to  enforce 
its  collection  whenever  the  necessity  therefor  arose. 

It  is  unnecessary  to  determine  whether,  as  between  a  solvent 
bank  and  its  stockholder,  a  valid  gift  of  stock  may  be  made 
by  the  latter  to  the  former;  but  we  do  hold  that  as  between 
the  stockholder  and  the  creditors  of  the  bank  when  it  becomes 
insolvent,  such  donation  does  not  relieve  the  stockholder  from 
the  superimposed  liability  upon  his  donated  stock  held  by  the 
bank  at  the  date  of  its  suspension,  even  though  the  donation 
was  made  at  a  time  when  the  bank  was  a  solvent,  going  con- 
cern. He  will  be  treated  as  an  equitable  owner  for  the  pur- 
pose of  enforcing  the  statutory  liability. 

We  have  not  found  any  adjudicated  case  directly  in  point, 
but  upon  principle  our  views  are  sustained  by  authorities  which 
command  our  respect.    In  In  re  Columbian  Bank,  147  Pa.  St. 
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422,  23  Atl.  625,  the  court,  in  treating  a  somewhat  analogous 
question,  said:  ''The  capital  stock  of  a  bank  is  a  trust  fund  for 
the  payment  of  its  debts,  and  the  use  of  this  fund  in  the  purchase 
of  shares  in  itself  is  destructive  of  a  security  intended  primarily 
for  its  creditors,  and  a  plain  misappropriation  of  it.  If  the 
corporation  was  permitted  to  so  use  the  trust  fund,  it  might  in 
this  way  distribute  its  entire  capital  among  its  shareholders,  ex- 
tinguish their  personal  liability,  and  leave  its  creditors  without 
security  or  remedy.  We  cannot  concede  that  it  has  a  power 
which  would  make  such  results  practicable." 

In  Maryland  Trust  Co.  v.  National  Mechanics'  Bank,  102  Md. 
608,  63  Atl.  70,  the  court  denied  to  a  state  bank  the  right  to 
purchase  its  own  stock.  The  decision  is  put  upon  the  ground 
that  such  a  transaction  amounts  to  a  reduction  of  the  security 
intended  for  creditors,  is  a  palpable  disregard  of  the  funda- 
mental agreement  of  the  stockholder,  and  is  condemned  by 
the  plainest  dictates  of  a  sound  and  virile  public  policy.  To 
the  same  effect  is  German  8av.  Bank  v.  Wulfekuhler,  19  Kan. 
60. 

The  judgment  of  the  lower  court  meets  our  approval  and  is 
affirmed. 

Affirmed, 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner  concur. 

On  Motion  for  Rbhearino. 

(Submitted  January,  3,  1916.     Decided  February  24,  1916.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  their  motion  for  rehearing,  counsel  for  appellants  insist 
that  this  court  misapprehended  their  position  with  respect  to 
the  question  of  the  constitutionality  of  section  4012,  Revised 
Codes.  If  their  contention  be  conceded,  they  are  only  the 
worse  oflP.  Appellants  could  raise  the  question  of  the  validity 
of  section  4012,  as  it  affected  them  as  stockholders,  but  they 
cannot  even  raise  the  question  of  constitutionality  in  favor  of 
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creditors,  for  it  is  nowhere  made  to  appear  from  the  record 
that  any  of  these  appellants  or  any  creditor  of  the  bank  at  the 
date  of  its  failure  was  a  creditor  at  the  time  section  4012  be- 
came effective,  or  that  anyone  is  in  a  position  to  say  that  hia 
interests  were  or  could  have  been  injuriously  affected  by  the 
application  of  the  provisions  of  this  statute.  It  is  the  rule  in 
this  state,  and  generally  for  that  matter,  that  no  one  will  be 
[9]  heard  to  question  the  validity  of  a  statute  unless  hk  in- 
terests have  been,  or  are  about  to  be,  prejudicially  affected  by 
the  operation  of  the  statute.  {Spratt  v.  Helena  P,  T.  Co.,  37 
Mont.  60,  94  Pac.  631;  State  ex  rd.  Holiday  v.  O'Leary,  43 
Mont.  157,  115  Pac.  204;  Cooley's  Constitutional  Limitations 
(7th  ed.),  p.  232;  8  Cyc.  787;  6  R.  C.  L.,  p.  89.) 

The  other  grounds  of  the  motion  have  received  due  consid- 
eration, but  we  think  there  is  not  presented  any  question  which 
calls  for  a  rehearing  of  the  appeal.    The  motion  is  denied. 

Mb.  Chief  Justice  Brantly  and  M&.  Justice  Sanneb  ooncur. 


FLATHEAD  COUNTY  STATE  BANK,  Appellant,  v. 
INGHAM,  Executrix,  Respondent. 

(No.  3,579.) 
(Submitted  November  3,  1915.    Decided  December  8,  1915.) 

[153  Pac.  1005.] 

Partnership — Contract — Insufficiency  of  Evidence. 

1.  A  contract  which  provided  that  A  should  furnish  6  money  to  pur 
chase  horses;  B  to  ship  the  animals  to  A  for  sale;  A  to  repaj  himself 
for  the  monej  advanced  from  the  proceeds  of  the  sales  and  to  receive 
a  commission;  A  and  B  to  divide  the  profits  equally — held  not  to  have 
constituted  the  parties  partners. 

[As  to  mutual  agency  among  partners,  see  note  in  115  Am.  St  Bep. 
413.] 

Appeal  from  District  Court,  Custer  County;  C.  C.  Hurley, 
Judge. 
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Action  by  the  Flathead  County  State  Bank  against  Myrtle 
M.  Ingham,  as  executrix  of  the  estate  of  C.  B.  Ingham,  deceased. 
Prom  a  judgment  in  favor  of  defendant,  and  from  an  order  de- 
nying it  a  new  trial,  plaintiff  appealed.    Affirmed. 

Mr.  Sharpless  Walker  and  Mr.  Edgar  B,  Merrill,  for  Appel- 
lant, submitted  a  brief,  as  well  as  one  in  reply  to  that  of 
Respondent;  Mr.  Walker  argued  the  cause  oraUy. 

Where  persons  associate  themselves  together  in  business  un- 
der certain  requisite  conditions,  a  partnership  may  be  formed 
whether  the  parties  had  in  mind  the  legal  consequences  or  not. 
(30  Cyc.  360;  MeeJian  v.  Valentine,  145  U.  S.  611,  36  L.  Ed. 
835,  12  Sup.  Ct.  Rep.  972 ;  Freeman  v.  Huttig  Sash  &  Door  Co., 
105  Tex.  560,  153  S.  W.  122 ;  Buford  v.  Lewis,  87  Ark.  412,  112 
S.  W.  963;  Beecher  v.  Bush,  45  Mich.  188,  40  Am.  Rep.  465, 
7  N.  W.  785 ;  Spavlding  v.  Stubbings,  86  Wis.  255,  39  Am.  St. 
Rep.  888,  56  N.  W.  469.) 

The  decisive  test  as  to  whether  a  partnership  actually  ex- 
isted was  one  of  intention  of  the  parties — an  intention  to  carry 
on  the  business  together  and  share  the  profits  as  joint  owners 
of  the  partnership  property.  (George  on  Partnership,  p.  53; 
McAlpine  v.  MUlen,  104  Minn.  289,  116  N.  W.  583 ;  HasweU  v. 
Standnng,  152  Iowa,  291,  Ann.  Cas.  1913B,  1326,  132  N.  W. 
417 ;  Johnson  Bros.  v.  Carter  &  Co.,  120  Iowa,  355,  94  N.  W. 
850.) 

Though  there  is  no  express  agreement  in  a  partnership  con- 
tract to  share  losses,  an  agreement  to  share  profits  amounts 
prima  facie  to  an  agreement  to  share  losses  also.  {Bentley  v. 
Brossard,  33  Utah,  396,  94  Pac.  736,  737.) 

The  question  of  copartnership,  except  in  cases  of  estoppel, 
is  substantially  the  same  whether  in  a  controversy  between  the 
alleged  partners  or  when  the  question  is  raised  by  a  third  per- 
son, except  that  the  coui*ts  will  be  satisfied  with  a  slighter  de- 
gree of  proof  to  show  the  partnership  where  third  persons  are 
a  party  to  the  controversy  than  when  it  is  one  between  the 
alleged  copartners.     {Rosenbaum  v.  Howard,  69  Minn.  41,  71 
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N.  W.  823;  Kaufman  v.  Kaufman,  222  Pa.  58,  70  Atl.  956; 
Leggett  v.  Hyde,  58  N.  Y.  272,  17  Am.  Rep.  244;  McDonald 
Bros.  V.  Campbell  &  Bergeson,  96  Minn.  87,  104  N.  W.  760.) 

While  no  man  can  be  made  a  partner  without  his  consent, 
yet  if  he  consents  to  an  arrangement  which  really  is  a  partner- 
ship, he  will  be  a  partner,  although  he  does  not  so  intend. 
(Cook  V.  Carpenter,  34  Vt.  121,  80  Am.  Dec.  670;  Manhattan 
Brass  d;  Mfg.  Co.  v.  Sears,  45  N.  Y.  797,  6  Am.  Rep.  177.) 

Messrs.  Loud,  Collins,  Campbell,  Wood  dk  Leavitt,  for  Re- 
spondent, submitted  a  brief ;  Mr.  Chas.  8.  Loud  argued  the  cause 
orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  1912,  Harvey  Jones  overdrew  his  account  with  the  Plat- 
head  State  Bank,  of  Poison,  to  the  extent  of  $904,  and  this  ac- 
tion was  instituted  against  him  and  C.  B.  Ingham  to  recover 
the  amount  with  interest.  Ingham  died  and  the  executrix  of 
his  estate  was  substituted  as  a  defendant.  Jones  defaulted, 
and  the  cause  was  tried  upon  issues  raised  by  the  complaint  and 
the  separate  answer  of  the  executrix.  The  only  question  for 
determination  was  whether  Jones  and  Ingham  were  partners 
at  the  time  the  indebtedness  was  incurred.  The  inquiry  was 
answered  by  the  jury  in  the  negative,  and  plaintiff  appealed. 

The  complaint  alleges  that  Jones  and  Ingham  were  copartners 
[1]  engaged  in  buying  and  selling  horses,  and  that  the  indebt- 
edness Was  incurred  by  Jones  in  the  due  course  of  such  part- 
nership business.  These  allegations  are  denied  and  the  answer- 
ing defendant,  by  way  of  affirmative  matter  which  amounts  to 
denials,  sets  forth  her  version  of  the  transactions  between  Jones 
and  Ingham  to  be,  that  in  1912  these  parties  entered  into  an 
agreement  by  the  terms  of  which  Ingham  was  to  furnish  Jones 
certain  money  from  time  to  time  with  which  to  purchaeip  horses; 
that  '*  Jones  should  ship  all  horses  so  purchased  by  him  to  Miles 
City,  Montana,  and  that  they  should  be  sold  at  public  auction 
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in  the  sales  ring  of  the  A.  B.  Clarke  Horse  Sales  Company, 
of  which  said  company  the  said  C.  B.  Ingham  was  the  sole  and 
only  proprietor,  thereby  enabling  the  said  C.  B.  Inghanr  upon 
the  sale  of  said  horses  to  repay  himself  all  sums  of  money  so 
furnished  by  him  to  the  said  Jones,  •  •  •  and  also  to  ob- 
tain the  regular  commissions  charged  by  the  A.  B.  Clarke 
Horse  Sales  Company  for  the  sale  of  horses  through  its  sales 
ring";  and  that  this  agreement  was  carried  into  effect.  These 
allegations  are  admitted  in  the  reply.  The  answer  alleges  that 
Ingham  was  to  receive  a  stated  amount  of  interest  upon  the 
sums  advanced  to  Jones.  This  allegation  is  denied  and  the  re- 
ply asserts  that  under  the  agreement  Ingham  was  to  receive 
one-half  of  the  profits  arising  from  the  transactions.  There  is 
not  any  disputed  question  of  fact  raised  by  the  evidence  which 
tends  to  establish  the  plaintiff's  version  of  the  agreement  as 
set  forth  above. 

Ingham  advanced  to  Jones  something  over  $8,000  by  honor- 
ing checks  and  drafts  drawn  upon  him.  Jones  made  three  ship* 
ments  of  horses  to  the  Miles  City  market  and  these  horses  were 
sold  pursuant  to  the  agreement,  and  the  net  proceeds,  after  de- 
ducting shipping,  yard,  feed  and  commission  charges,  were,  ap- 
plied to  the  repayment  of  money  advanced  by  Ingham.  The 
transactions  resulted  in  a  substantial  loss  and  Ingham  refused 
to  honor  a  draft  intended  to  cover  the  overdraft  in  the  Poison 
bank.  Before  the  horses  were  shipped  to  market  they  were 
branded  with  Ingham's  brand  at  his  suggestion,  and  the  last 
shipment  was  made  in  July  upon  Ingham's  instructions. 

The  trial  court  instructed  the  jury,  without  objection  from 
the  plaintiff,  that  **in  this  case  no  proof  has  been  introduced 
and  it  is  not  contended  that  C.  B.  Ingham  permitted  himself  to 
be  represented  as  a  partner  with  the  said  Harvey  Jones,  and 
therefore  he  was  not  liable  as  a  partner  unless  he  was  such  in 
fact."  This  instruction  is  conclusive  upon  the  parties  in  this 
court  (sec.  6746,  Rev.  Codes),  and,  with  the  admissions  in  the 
pleadings,  narrows  the  issues  to  the  single  inquiry:  Did  the 
contract  which    provided:    (a)  Ingham  should    furnish  Jones 
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money  to  purchase  horses ;  (b)  Jones  should  ship  the  horses  so 
purchased  to  Miles  City  for  sale  at  auction  by  the  sales  com- 
pany; (c)  Ingham  should  repay  himself  for  the  money  ad- 
vanced from  the  proceeds  of  the  sales;  (d)  the  sales  company 
— Ingham — should  receive  the  regular  commission  from  such 
sales;  and  (e)  Jones  and  Ingham  should  divide  the  profits, 
if  any,  equally,  constitute  the  parties  to  the  agreement  part- 
ners t  That  it  did  not  do  so,  as  a  matter  of  law,  is  apparent 
at  once.  The  conclusion  in  Beasley  v.  Berry,  33  Mont.  477,  8i 
Pac.  791,  where  this  court  considered  the  question  upon  a  very 
similar  state  of  facts,  is  decisive  here.  Under  the  circum- 
stances, the  intention  of  the  parties  was  the  controlling  consid- 
eration {Beasley  v.  Berry,  above) ;  and  it  cannot  be  said  that 
the  evidence  preponderates  in  favor  of  the  plaintiflf,  who  had 
the  burden  of  proof.  The  intention  could  only  be  ascertained 
as  an  inference  from  the  conduct  of  the  parties,  and  in  so  far 
as  that  intention  is  made  manifest  by  the  terms  of  the  agree- 
ment itself,  it  would  appear  to  negative  the  idea  that  a  part- 
nership was  within  the  contemplation  of  the  parties.  That 
Ingham  should  be  repaid  the  money  advanced  to  Jones,  or 
that  he  should  be  paid  the  regular  commission  for  making  the 
sales,  is  inconsistent  with  the  notion  that  the  money  advanced 
became  partnership  funds  or  that  the  horses  when  purchased 
became  partnership  property.  But  whether  the  evidence  pre- 
ponderated in  favor  of  the  answering  defendant,  it  certainly 
did  not  make  out  a  case  for  plaintiff  so  clear  and  convincing 
that  the  jury  ought  to  have  found  for  it. 

The  charge  of  the  court  in  its  entirety  fully  and  fairly  cov- 
ered the  case.  We  have  considered  every  assignment  made  by 
appellant,  but  fail  to  discover  any  substantial  error  in  the  trial 
court's  rulings. 

The  judgment  and  order  are  affirmed. 

AffirfMd* 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Sannijb  concur. 


51  Mont]    Anaconda  C.  Min.  Co.  v.  Pilot-Butte  M.  Co.     443 


ANACONDA   COPPER  MIN.    CO.,  Respondent,  v.  PILOT- 

BUTTE  MIN.  CO.,  Appellant. 

(No.  3,712.) 
(Submitted  November  13,  1915.    Decided  December  22,  1915.) 

[153  Pac.  1006.] 

Mines    and   Mining — Injunction — Discretion — Equity — Appeal 
— Evidence — Error — Effect. 

Mines  and  Mining — Beciprocal  Injunction  Pendente  Lite — Bigbt  to  Com- 
plain. 

1.  Where,  in  an  action  to  quiet  title  to  ore  bodies,  bo-th  parties  asked 
for  an  injunction  pendente  lite  and  the  court  granted  one  in  effect 
restraining  both  from  conducting  mining  operations  in  the  ground  in 
dispute  until  the  rights  of  the  parties  could  be  finally  determined,  the 
appellant  had  no  just  cause  for  complaint. 

[As  to  right  to  grant  temporary  injunction  before  institution  of  ac- 
tion, see  note  in  Ann.  Cas.  1913E,  462.] 

Same — Injunction — Conflict  in  Evidence — Discretion. 

2.  Where,  in  the  class  of  cases  referred  to  in  the  above  paragraph, 
there  is  a  substantial  conflict  in  the  evidence,  the  exercise  of  the  dis- 
cretionary power  lodged  in  the  district  court  to  grant  or  refuse  to  grant 
an  injunction  will  not  be  disturbed,  except  in  case  of  manifest  abuse. 

Same — Evidence — Erroneous  Admission — How  Viewed  on  Appeal. 

3.  There  being  sufficient  competent  evidence  in  the  record  to  sustain 
his  decision,  and  it  not  appearing  that  it  was  in  part  based  upon  evi- 
dence claimed  to  have  been  erroneously  admitted,  it  will  be  presumed 
on  appeal  that  in  arriving  at  his  conclusion  to  grant  an  injunction 
pendente  lite,  the  trial  judge  excluded  from  consideration  all  such  evi- 
dence. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah 
J.  Lynch,  Judge. 

Action  by  the  Anaconda  Copper  Mining  Company  against 
the  Pilot-Butte  Mining  Company.  From  an  order  granting  to 
plaintiff  an  injunction  pendente  lite,  the  defendant  appeals. 
AfSrmed. 

Mr.  John  J,  McHatton,  for  Appellant,  submitted  a  brief,  and 
one  in  reply  to  that  of  Respondent,  and  argued  the  cause  orally. 

The  court  en*ed  in  overruling  the  defendant's  objections  to 
the  various  matters  contained  in  the  land  office  records  of  the 
Emily  and  the  Badger  State  claim,  because  not  verified  as  re- 


444    Anaconda  C.  Min.  Co.  v.  Pilot-Buttb  M.  Co.    [Dec.  T.  '15 

quired  by  law  or  at  all;  furthennore,  they  are  not  shown  to 
have  been  recorded  and  no  testimony  was  offered  to  show  the 
location  of  the  claim,  that  is,  the  discovery  of  mineral,  the 
marking  of  the  corners,  the  identification  of  the  claim  or  any 
of  the  matters  required  by  the  statutes  of  the  state  of  Mon- 
tana or  the  laws  of  the  United  States  to  be  done  in  order  to 
make  the  location,  and  this  shows  the  entire  inadmissibility  of 
the  alleged  notices.  The  alleged  location  notices  are  void. 
(Hickey  v.  A7iaco7ida  Copper  Min,  Co,,  33  Mont.  46,  81  Pac. 
806 ;  Washoe  Copper  Min,  Co,  v.  Junila,  43  Mont.  178,  115  Pac. 
917.)  It  being  evident  that  they  could  not  be  admitted  in  evidence, 
then  all  the  other  matters  objected  to  appeared  to  be  entirely 
irrelevant  and  immaterial,  and  inadmissible.  It  is  necessary 
that  the  facts  constituting  the  location  should  have  been  estab- 
lished, and  without  the  establishing  of  these  facts  the  admis- 
sion of  even  a  proper  notice  of  location  would  be  an  error. 
When  no  valid  location  is  established,  the  patent  cannot  relate 
back  beyond  the  application  for  patent.  (Hickey  v.  Ancconda 
Copper  Min.  Co.,  33  Mont.  46,  81  Pac.  806 ;  Butte  Consol,  Min.  Co, 
V.  Barker,  35  Mont.  327,  335,  89  Pac.  302,  90  Pac.  77 ;  Helena 
etc.  Iron  Co.  v.  Baggaley,  34  Mont.  464,  87  Pac.  455;  Ferris  v. 
Mi  K ally,  45  Mont.  20,  121  Pac.  889.) 

So  far  as  our  right  to  injunction  beneath  the  surface  of  the 
Pilot  lode  claim  is  concerned,  and  under  the  testimony,  there 
can  be  no  possible  question.  The  fact  that  the  plaintiff  ob- 
tained an  injunction  against  the  defendant  of  itself  and  in  the 
situation  of  the  vein  beneath  the  surface  of  the  Pilot  lode  claim 
entitles  the  appellant  to  an  injunction.  The  presumption  is 
that  the  vein  and  ore  body  beneath  the  surface  pelongs  to  the 
Pilot  lode  claim.  {Moloney  v.  King,  30  Mont.  414,  76  Pac.  939, 
25  Mont.  188,  64  Pac.  351 ;  Anaconda  Copper  Min.  Co.  v.  Heinze, 
27  Mont.  161,  69  Pac.  909;  Parrot  S,  &  C.  Co,  v.  Heinze,  25 
:»ront.  139,  87  Am.  St.  Rep.  386,  53  L.  R.  A.  491,  64  Pac.  326 ; 
l<iate  ex  rel.  A.  C.  M.  Co.  v.  District  Cowt,  25  Mont.  504,  520,  65 
Pac.  1020.)  Besides  .this,  there  is  the  testimony  which  established 
the  appellant's  right  to  this  vein  not  only  beneath  the  Pilot 
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surface,  but  to  the  extent  asserted  in  the  answer  and  proof  in 
the  case.  Taking  the  testimony  and  applying  the  rules  of  law 
thereto,  we  find  that  not  only  were  the  facts  established,  but 
that  under  the  law  there  is  a  presumption  in  our  favor. 

The  vein  is  presumed  to  continue  on  the  strike  and  dip  which 
it  is  shown  by  the  testimony  it  has  in  the  Pilot  workings. 
(2  Lindley  on  Mines  (3d  ed.),  615;  Armstrong  v.  Lower,  6  Colo. 
393 ;  Wakeman  v.  Norton,  24  Colo.  192,  49  Pac.  283 ;  San  Miguel 
Consol  O,  Min.  Co.  v.  Bonner,  33  Colo!  207,  79  Pac.  1025 ;  Stewart 
M.  Co.  V.  Ontario  M.  Co.,  23  Idaho,  724,  132  Pac.  787,  793.) 
We  call  attention  to  the  language  of  Judge  Ilallott  in  LeadvUle 
Min.  Co.  V.  Fitzgerald,  4  Morr.  Min.  Rep.  380,  Fed.  Cas.  No. 
8158,  and  to  that  of  Judge  Hawley  in  Consolidated  Wyoming 
O.  Min.  Co.  V.  Champion  Min.  Co.,  63  Fed.  540.  Whenever 
one  enters  beneath  the  surface  of  another  and  carries  on  min- 
ing, he  may  enjoin  until  his  right  to  enter  has  been  determined. 
(3  Lindley  on  Mines,  sees.  866,  872.) 

**The  mere  existence  of  a  doubt  as  to  the  title  does  not  of 
itself  constitute  a  suflScient  ground  for  refusing  an  injunction. 
Always,  in  questions  of  injunction  against  the  worldng  of 
mines,  the  doubt  should  be  resolved  in  favor  of  granting  the 
injunction.  A  denial  of  the  preventive  remedy  by  injunc- 
tion where  the  injuries  complained  of  are  of  a  character  calcu- 
lated to  destroy  the  value  of  the  land  for  all  useful  purposes 
would  be  tantamount  to  a  denial  of  all  protection."  (Boyd 
V.  Desrozier,  20  Mont.  444,  449,  52  Pac.  53;  OUpin  v.  Sierra 
Nevada  Con.  Min.  Co.,  2  Idaho,  662,  696,  23  Pac.  547,  552,  1014; 
Safford  v.  Flemming,  13  Idaho,  271,  89  Pac.  827;  Snyder  on 
Mines,  sec.  1628;  Lindley  on  Mines,  sec.  872.) 

Messrs.  L.  0.  Evans,  W,  B.  Rodgers,  Z>.  Gay  Stivers  and  Z>.  M. 
Kelly,  for  Respondent,  submitted  a  brief;  Mr.  Evans  argued  the 
cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

The  plaintiflP  corporation  is  the  owner  of  the  Badger  State 
and  Emily  lode  claims,  both  patented,  situated  in  Silver  Bow 
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county.  The  Badger  State  is  the  senior  location.  Applica- 
tions for  patents  for  these  claims,  respectively,  were  made  on 
January  19,  and  April  21,  1882,  and  patents  were  issued  on 
March  15,  1883,  and  June  10,  1884.  The  defendant  owns  the 
Pilot  claim  to  the  north.  The  location  of  this  claim  was  in 
point  of  time  later  than  either  of  the  others,  but  patent  was 
applied  for  on  July  15,  1881,  and  was  issued  at  a  date  prior 
to  that  of  the  Badger  State  or  the  Emily.  As  originally 
located,  the  lines  of  all  the  claims  were  so  laid  that  the  owners 
are  prima  facie  entitled  to  extralateral  rights.  Subjoined  Dia- 
gram 1  in  a  general  way  represents  the  boundaries  of  the  sev- 
eral claims  as  they  were  originally  located  and  as  they  were 
finally  patented.  The  dotted  lines  indicate  the  boundary  lines 
as  originally  laid,  and  the  heavy  lines  the  boundaries  described 
in  the  patents.  The  Emily  veins  referred  to  by  some  of  the 
witnesses  as  the  north  and  south  veins,  enter  the  claim  from 
the  northwest  as  indicated,  and  pass  into  the  Badger  State 
approximately  at  the  points  B.  and  A.  There  is  some  contro- 
versy as  to  whether  these  are  distinct  apices  or  mark  the  north 
and  south  boundaries  of  a  single  broad  vein.  For  the  purposes 
of  this  appeal  it  is  not  important  how  they  are  regarded.  It 
is  not  controverted  that  they  dip  to  the  north  and  unite  in  their 
descent  into  the  earth  near  the  900-foot  level  of  the  Emily, 
and  thereafter  constitute  a  single  vein  dipping  to  the  north  at 
an  angle  of  about  80  degrees.  Below  the  point  of  union  the 
vein  is  in  this  record  referred  to  as  the  Badger  or  Emily  vein- 
The  united  vein  has  been  developed  through  the  Badger  shaft 
by  extensive  workings  along  its  strike  from  a  point  which  is 
roughly  designated  by  the  letter  H,  north  of  the  south  line 
of  the  Pilot  to  a  point  near  the  eastern  boundary  of  the  Emily. 
At  the  point  indicated  by  the  letter  I,  the  vein  passes  on  its 
dip  into  the  Pilot,  and  from  that  point  toward  the  northwest 
the  plaintiff's  workings  are  within  the  planes  of  the  south 
boundary  of  the  Pilot.  The  irregular  line  S  S'  represents  a 
branch  of  the  Pilot  vein  referred  to  in  this  controversy  as  the 
Pilot  Shaft  Vein.    Whether  it  is  the  discovery  vein  or  a  branch 
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18  not  important.  The  irregular  line  market  T  T'  represents 
a  Tein  in  the  lower  levels  of  the  Pilot  which  is  referred  to  aa 
the  Pilot  South  Vein.    It  is  not  definitely  disclosed  by  actual 


-»-a 


development  whether  this  has  an  apex  in  the  Pilot  gronnd  dis- 
tinct from  that  of  the  Shaft  Vein,  but  there  ia  evidence  tend- 
ing to  show  that  it  has. 
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Diagrams  2  and  3,  which  are  cross-Bections  of  the  claims 
looking  from  the  oast,  the  plane  of  which  is  represented  sub- 
stantially by  the  line  P  P'  on  Diagram  1,  will  serve  to  illus- 
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trate  the  contentions  of  the  parties  as  to  the  conditions  found 
on  the  1800-foot  level  of  the  Emily  and  below.  Plaintiff's  con- 
tention, illustrated  by  Diagram  2,  is  that  defendant's  South 
Vein  has  not  been  sufficiently  developed  to  determine  its  apex, 
but  80  far  as  it  can  be  traced  from  the  1800-foot  level  to  the 
500-foot  level  of  the  Pilot  shaft,  it  dips  slightly  to  the  north, 
is  substantially  parallel  with  the  Emily  Vein  and  the  Pilot 
Shaft  Vein  and  does  not  anywhere  come  in  contact  or  unite 
with  the  former.  From  this  point  of  view,  the  plaintiff  is  en- 
titled to  follow  the  Emily  vein  extralaterally  into  the  Pilot. 

The  defendant  claims  that  its  South  Vein  dips  to  the  south 
at  an  angle  of  about  80  degrees,  and  forms  a  junction  with 
the  Emily  Vein  on  or  near  the  1800-foot  level  of  the  Emily 
workings.  Diagram  3  represents  its  contention.  Though  this 
suggests  that  as  the  vein  approaches  the  surface  it  unites  with 
the  Shaft  Vein  on  its  strike  toward  the  northwest  from  a  point 
near  the  500-foot  level  in  the  Pilot  Shaft,  this  condition,  if 
found  to  exist,  would  not  affect  the  merits  of  defendant's  claim ; 
for  whether  the  vein  has  a  separate  apex  or  not,  if  defendant's 
theory  as  to  the  priority  of  right  between  plaintiff's  claims 
and  the  Pilot  as  stated  below  is  correct,  it  is  entitled  to  the 
Emily  Vein  at  and  below  its  point  of  union  with  the  South 
Vein. 

The  plaintiff  brought  the  action  to  quiet  title  to  the  ore 
bodies  found  on  the  1800-foot  level  and  below,  claiming  them 
by  virtue  of  its  extralateral  rights  under  the  Badger  State  and 
Emily  patents.  It  charges  that  the  defendant  asserts  some 
right  or  title  to  the  vein,  both  within  the  boundaries  of  the 
Emily  claim  and  upon  the  extralateral  portions  thereof  be- 
neath the  Pilot,  has  extracted  from  it  large  quantities  of  valu- 
able ore  which  it  has  converted  to  its  own  use,  and,  at  the  time 
the  action  was  brought,  was  engaged  in  committing  like  tres- 
passes. In  its  answer  the  defendant  by  way  of  counterclaim 
asserts  title  to  the  vein  and  ore  bodies  in  question,  and  asks 
that  its  title  be  quieted  as  against  the  claim  of  plaintiff.  Its 
daim  proceeds  upon  the  theory  that  the  original  locations  of 
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the  Badger  State  and  Emily  claims,  though  older  than  that 
of  the  Pilot,  were  void  because  the  recorded  notices  thereof 
were  not  verified  as  required  by  the  statute  then  in  force  in 
Montana;  that  plaintiff's  title  cannot  therefore  relate  to  a  date 
earlier  than  the  applications  for  the  Badger  State  and  Emily 
patents,  and  that  since  the  patent  to  the  Pilot  claim  was  ap- 
plied for  and  issued  at  a  date  earlier  than  the  dates  at  which 
the  applications  were  made  for  patents  to  the  former,  defend- 
ant has  the  exclusive  title  to  the  entire  vein  below  the  1800- 
foot  level  by  virtue  of  the  junction  of  its  South  Vein  with  the 
Emily  Vein,  whether  the  junction  takes  place  within  the  Pilot 
claim  or  south  of  the  north  boundary  of  the  Emily. 

When  the  action  was  commenced,  both  parties  applied  for 
[1]  an  injunction  pendente  lite.  After  a  hearing  upon  oral  evi- 
dence and  affidavits  the  court  enjoined  the  defendant  from 
conducting  any  mining  operations  upon  the  Emily  Vein  within 
the  territory  bounded  by  perpendicular  planes  passing  through 
the  line  E  D  and  the  line  Q  K  extended  indefinitely,  until  the 
final  determination  of  the  action.  The  order  also  contains  the 
following:  ''Furthermore,  the  plaintiff  is  hereby  required  to 
maintain  pendente  lite  the  present  status  as  to  the  said  Emily 
Vein  below  the  1800-foot  level  of  the  said  Badger  quartz  lode 
claim,  wherever  the  same  may  be  found  on  its  dip  within  the 
surface  lines  of  the  Pilot  lode  claim  extended  vertically  down- 
ward, which  said  Pilot  lode  claim  is  more  fully  described  in  the 
answer  of  defendant.  Except  as  hereinbefore  otherwise  pro- 
vided, the  application  of  the  defendant  for  a  temporary  injunc- 
tion is  refused."  From  this  order  the  defendant  has  taken 
two  appeals,  the  first  from  that  portion  of  it  granting  the  plain- 
tiff an  injunction,  and  the  second,  the  one  we  are  now  consider- 
ing, from  that  portion  of  it  quoted  above.  The  former  is  now 
pending  on  rehearing.  It  involves  the  question  whether  the  de- 
fendant is  entitled  to  the  portion  of  the  vein  found  within  the 
angle  formed  by  the  lines  B  F  and  B  C,  by  virtue  of  its  common- 
law  rights. 
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We  are  unable  to  perceive  why  counsel  has  taken  two  appeals ; 
for  all  the  questions  determined  by  the  trial  court  could  as  well 
have  been  presented  by  one  appeal  and  upon  one  record.  The 
course  pursued  is,  to  say  the  least,  anomalous  and  of  doubtful 
right.  It  can  be  justified  only  upon  the  theory  that  the  order 
is  made  up  of  two  distinct  orders  from  each  of  which  an  appeal 
lies  under  section  7098  of  the  Revised  Codes.  The  writer  is 
of  the  opinion  that  the  course  pursued  by  counsel  is  not  au- 
thorized by  the  statute  (section  7100) ;  for  though  the  order  is 
a  compound  of  two  orders,  it  is  but  a  single  order  designed  to 
dispose  of  the  whole  preliminary  controversy,  and  as  such  is 
reviewable  upon  one  appeal  only.  But  passing  this  matter,  be- 
cause it  is  not  referred  to  by  counsel  for  the  plaintiff,  we  find 
that  the  appeal  is  without  merit  for  two  reasons. 

While  the  order  does  not  specifically  so  declare,  it  in  legal 
effect  grants  a  reciprocal  injunction  restraining  both  parties 
from  conducting  mining  operations  upon  the  Emily  Vein  within 
the  Pilot  claim  below  the  1800-foot  level.  The  portion  of  the 
order  quoted,  perhaps,  does  not  express  the  court's  purpose  in 
the  most  appropriate  terms.  It  nevertheless  enjoins  upon  the 
plaintiff  the  duty  to  preserve  the  Emily  Vein  in  its  present  con- 
dition until  the  rights  of  the  parties  may  be  finally  determined. 
So  far,  therefore,  as  it  relates  to  the  vein  wherever  found  within 
the  Pilot  claim,  the  plaintiff  is  effectively  restrained  from  con- 
ducting any  mining  operations  upon  it.  Hence  the  defendant 
has  no  cause  to  complain  of  it.  If  the  plaintiff  should  disre- 
gard it  and  proceed  to  mine  upon  and  extract  ore  from  the  vein 
at  any  point  within  the  plane  of  the  south  boundary  of  the  Pilot 
ground,  the  court  would,  upon  proper  showing,  subject  it  to 
punishment  for  contempt  and  thus  preserve  the  vein  until  it 
can  be  determined  who  is  the  owner  of  it. 

In  the  second  place,  the  defendant's  right  to  enter  the  Emily 
fiTTOund  at  any  point  depends  primarily  upon  the  questions  of 
fact  whether  its  South  Vein  unites  on  its  dip  with  the  Emily 
Vein,  and  whether  the  plaintiff  is  mining  and  removing  ore  from 
it  at  any  point  on  its  strike,  to  the  east  of  the  point  I  at  or  be- 
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low  the  supposed  point  of  anion  on  the  1800-foot  level.  The 
evidence  is  very  voluminous,  consisting  of  more  than  700 
printed  pages.  It  would  be  a  bootless  task  to  undertake  to 
epitomize  even  the  material  parts  of  it  within  any  reasonable 
compass.  So  far  as  it  relates  to  the  first  question,  it  is  in  hope- 
less conflict.  The  plaintiff's  evidence  controverts  even  the  ex- 
istence of  a  vein  south  of  the  Pilot  Shaft  Vein  which  has  its 
apex  in  the  Pilot  ground.  But  conceding,  for  the  sake  of  argu- 
ment, that  the  defendant  has  satisfactorily  established  the  ex- 
istence of  its  South  Vein  it  has  been  so  slightly  developed  that 
its  strike  and  dip  cannot  be  definitely  ascertained  by  actual  ob- 
servation. That  this  is  so  is  demonstrated  by  the  conflicting 
statements  of  the  witnesses  as  to  what  may  be  observed  in  the 
excavations  made  in  the  Pilot,  and  by  the  diversity  in  the  opin- 
ions of  experienced  miners  who  have  been  in  the  employ  of  the 
parties,  and  of  engineers  and  geologists  who  made  personal  ex- 
amination of  all  the  workings  in  both  claims  within  the  area  in 
controversy  for  the  purpose  of  enabling  them  to  testify  at  the 
hearing.  No  less  sharp  is  the  conflict  as  to  the  union  of  the  two 
veins  at  the  1800-foot  level  or  any  other  point  below.  The 
court  resolved  the  conflict  in  favor  of  the  plaintiff,  as  is  made 
manifest  by  the  portion  of  the  order  enjoining  defendant ;  and 
since,  in  our  opinion,  the  evidence  does  not  preponderate  against 
the  finding,  we  do  not  feel  at  liberty  to  disturb  it. 

To  the  east  of  the  Point  I  the  Emily  Vein  is  exposed  in  the 
workings  of  the  plaintiff  by  one  drift  on  the  1800-foot  level, 
and  another  on  the  2,000-foot  level,  the  two  being  connected  by 
raises.  So  far  as  the  evidence  discloses,  no  ore  has  been  or  is 
being  extracted  from  this  part  of  it.  The  defendant  has  not 
developed  its  South  vein  in  this  direction  at  all.  If  there  is 
no  union  of  the  veins  within  the  Pilot  ground  to  the  northwest 
of  Point  I,  the  existence  of  such  a  union  to  the  southeast  of 
that  point  is  a  matter  of  speculative  opinion  rather  than  the 
£2]  subject  of  proof  by  substantial  evidence.  But  however  this 
may  be,  the  rule  has  been  uniformly  observed  by  this  court  in  this 
class  of  cases,  that  where  there  is  a  substantial  conflict  in  the 
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evidence,  the  discretionary  power  lodged  in  the  district  court 
to  grant  or  refuse  to  grant  an  injunction  will  not  be  disturbed 
once  it  has  been  exercised,  except  in  case  of  manifest  abuse. 
(Chambers  v.  Louury,  21  Mont.  478,  54  Pac.  816;  Parrot  S.  & 
C.  Co.  V.  Heinze,  24  Mont.  485,  62  Pac.  818 ;  Parrot  S.  cfe  C.  Co. 
V.  Heinze,  25  Mont.  139,  87  Am.  St.  Rep.  386,  53  L.  R.  A.  491, 
64  Pac.  326 ;  Montana  Ore  Pur.  Co.  v.  Boston  etc.  Co.,  25  Mont. 
427,  65  Pac.  420.) 

In  Parrot  8.  cfe  (7.  Co.  v.  Heinze,  supra,  the  district  court  had 
granted  an  injunction  upon  conflicting  evidence.  Upon  appeal 
this  court  said:  ''Upon  the  evidence  submitted,  the  district 
court  might  have  found  in  favor  of  defendants'  contention; 
as  it  did  not,  however,  and  as  there  is  substantial  evidence  tend- 
ing directly  to  support  plaintiff's  contention,  we  do  not  feel 
justified  in  holding  that  the  showing  made  by  plaintiff  was  not 
reasonable,  or  that  the  court  abused  its  discretion  in  finding  as 
it  did.  The  rule  heretofore  applied  by  this  court  in  this  class 
of  cases  is  that  the  granting  of  a  preliminary  injunction  is  so 
largely  a  matter  of  discretion,  that  it  will  be  sustained,  upon 
appeal,  where  there  has  been  a  reasonable  showing  made  in 
support  of  the  application  in  the  court  below."  We  find  no 
abuse  of  discretion  in  this  case. 

Counsel  for  the  defendant  argues  in  his  behalf  that  the 
original  notices  of  location  of  the  Badger  State  and  Emily 
claims  were  void,  as  a  matter  of  law,  because  they  were  not 
properly  verified,  and  that  inasmuch  as  this  is  so,  the  defend- 
ant is  entitled  to  an  injunction  as  of  course.  This  contention 
assumes  as  established,  both  the  existence  of  the  South  Vein 
with  the  strike  and  dip  claimed  for  it,  and  its  union  with  the 
Emily  Vein  at  or  near  the  1800-foot  level.  As  we  have  already 
pointed  out,  the  court  necessarily  found  that  the  veins  do  not 
unite;  hence  it  is  wholly  immaterial  on  this  appeal  at  what 
dates  the  respective  patents  were  issued.  If  the  veins  do  not 
unite,  the  defendant's  position  is  wholly  untenable,  and  its 
operations  upon  the  Emily  Vein  are  trespasses  upon  the  plain- 
tiff's rights.    Whatever  may  be  the  ultimate  result  of  a  trial 
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upon  the  merits,  we  shall  not  undertake  to  determine  on  this 
appeal  the  priority  of  title  and  the  resulting  rights  as  between 
the  plaintiff  and  the  defendant. 

*  Counsel  for  plaintiff  offered,  and  the  court  admitted  in  evi- 
dence, exemplified  copies  of  records  of  the  United  States  land 
office  upon  applications  for  patents  for  the  plaintiff's  claims. 
These  records  contained  copies  of  the  location  notices  and  other 
documents.  Counsel  for  the  defendant  objected  to  the  admis- 
sion of  some  of  them,  and  particularly  to  copies  of  the  notices 
on  the  ground  that  they  were  immaterial.  His  objection  was 
overruled.  He  insists  that  the  order  should  be  reversed  because 
of  this  ruling.  In  answer  to  this  contention  it  is  sufficient  to 
say  that  upon  the  assumption  that  counsel's  objection  was  well 
[3]  made,  this  court  will  presume  that  when  the  trial  judge  came 
to  make  up  his  conclusion,  he  excluded  from  consideration  all 
the  immaterial  and  incompetent  evidence.  (Montana  Ore  Pur. 
Co,  V.  Boston  etc.  Co.,  supra;  FMen  v.  Heinze,  28  Mont.  548, 
73  Pac.  123 ;  Moss  v.  Ooodhart,  47  Mont.  257,  131  Pac.  1071.) 
This  is  the  rule  observed  in  equity  cases,  when  there  is  suffi- 
cient competent  evidence  to  sustain  the  trial  court's  findings, 
and  it  does  not  appear  that  the  decision  was  based  in  part  upon 
the  objectionable  evidence. 

Several  other  questions  are  presented  and  argued,  but  we  do 
not  think  them  of  sufficient  merit  to  require  special  notice.  The 
order  is  affirmed. 

Affirmed. 

Mb.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 
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[153  Pac.  1022.] 

Probate  Proceedings  —  Heirship  —  Evidence  —  Insufficiency  — 
Depositions — Admissibility  and  Inadmissibility — Waiver — 
FamiUy  Bible — Hearsay  Testimony — Parties, 

Trial — ^Evidence — Depositions — Admissibility. 

1.  Under  subdivision  8  of  section  7887,  Revised  Codes,  the  testimony 
of  a  witness  deceased  or  out  of  the  jurisdiction,  in  the  form  of  depo- 
sitions, given  in  a  former  action  between  the  same  parties  relating  to 
the  same  matter,  may  be  received. 

[As  to  admissibility  of  former  deposition  or  testimony  of  witness 
who  has  since  become  mentally  incompetent  to  testify,  see  note  in  Ann. 
Oas.  1914B,  284.] 

Same. 

2.  To  make  testimony  of  the  character  referred  to  in  paragraph  1,  swpra^ 
admissible,  the  former  action  in  which  it  was  given  must  have  been 
one  within  the  power  of  the  court  to  entertain. 

Probate  Proceedings — Determining  Heirship — Exclusive  Procedure. 

3.  Inasmuch  as  the  procedure  provided  by  sections  7670-7672,  Revised 
Codes,  for  determining  the  rights  of  all  persons  to  an  estate  or  an 
interest  therein,  excludes  every  other  method,  an  independent  civil  ac- 
tion for  that  purpose  was  unauthorized,  and  depositions  taken  in  it 
were  not  taken  in  a  former  action,  and  hence  inadmissible  in  a  proceed- 
ing instituted  under  the  sections  supra. 

Trial — Evidence — Depositions — Immaterial  Errors. . 

4.  Depositions  taken  without  the  state  were  not  made  inadmissible  be- 
cause of  minor  differences  in  the  spelling  of  the  names  of  the  deponents, 
nor  because  the  notary  certified  that  the  depositions  were,  before  signing, 
corrected  by  him  instead  of  by  the  deponents. 

Same — Defective  Depositions — Waiver. 

5.  Where  objections  to  the  admission  of  depositions  such  as  those  re- 
ferred to  in  paragraph  4  were  required  by  the  rules  of  the  district  court 
to  be  made  in  writing  and  filed  before  trial,  a  noncompliance  with  the 
rule  constituted  a  waiver  of  the  defect. 

Same — Declarations — Identification  of  Person — Admissibility. 

6.  Testimony  of  declarations  made  to  the  witnesses  by  decedents  that 
the  latter  had  received  letters  from  their  nephew  C.  from  a  certain 
town,  though  hearsay,  was  nevertheless  admissible  under  section  7887, 
Revised  Codes,  as  going  to  the  identification  of  the  person  testified  to 
by  them  as  being  their  nephew. 

Same — Declarations — When  Inadmissible. 

7.  The  admissibility  of  declarations  of  decedents  of  the  character  above, 
being  an  exception  to  the  rule  against  hearsay,  rests  upon  necessity; 
hence  where  no  necessity  appeared  for  admitting  the  contents  of  the 
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letters  referred  to  in  paragraph  6,  supra,  testimonj  of  deelaiations  made 
hj  the  reeipients  as  to  what  thej  contained  was  inadmissible. 

[As  to  admissibility  of  declarations  after  death  of  declarant  against 
persons  not  privies,  see  note  in  94  Am.  St.  Bep.  673.] 

Same — Evidence — Contents  of  Letters — Admissibility. 

8.  Testimony  by  witnesses  who  claimed  to  have  read  the  letters  men- 
tioned in  paragraphs  6  and  7,  8upr<i,  giving  their  purport  or  contents, 
was  admissible. 

Same — ^Relationship — ^Admissibility. 

9.  Testimony  of  a  declaration  claimed  to  have  been  made  by  the  per- 
son whose  estate  was  before  the  court  in  a  proceeding  to  establish  heir- 
ship;  that  he  and  a  companion  were  cousins,  was  admissible  under  sec- 
tion 7887,  Hevised  Codes,  as  one  touching  relationship. 

Same — Declarations — Identification  of  Person — Language — ^Admissibility. 

10.  Testimony  of  declarations  of  decedents  to  the  effect  that  the  per- 
son with  whom  kinship  was  sought  to  be  established  spoke  German 
entirely  or  English  very  brokenly  was  properly  admitted,  since  language 
is  a  personal  characteristic,  and  a  description  of  personal  characteris- 
tics is  competent  for  purposes  of  identification. 

Same — Evidence — Family  Bible — Admissibility. 

11.  The  admissibility  of  a  family  Bible  in  evidence  does  not  depend 
upon  authorship  or  authenticity  of  the  entries  made  therein,  but  upon 
the  fact  that  it  is  the  family  Bible  and  record,  recognized  as  such  by 
those  with  whose  genealogy  or  pedigree  it  is  concerned;  and  neither 
chronological  order  nor  superficial  integrity  can  be  a  condition  precedent 
to  its  reception;  hence  the  fact  that  an  entry  in  penmanship  and  ink 
more  modem  than  the  entries  preceding  or  succeeding  it  had  been 
made  over  an  apparent  erasure  did  not  affect  its  admissibility. 

Same — Hearsay  Testimony — Inadmissibility. 

12.  Testimony  in  proof  of  loss  of  letters  that  the  witness  had  been 
told  they  had  been  destroyed  was  inadmissible  as  hearsay. 

Same — ^Declarations — Helationship — Prerequisite  to  Admissibility, 

13.  Under  sections  7869  and  7887,  Hevised  Codes,  before  testimony  de- 
tailing declarations,  acts  and  attitude  of  persons  deceased  or  out  of 
the  jurisdiction  to  show  relationship,  can  be  admitted,  the  relationship  of 
the  declarant  to  th&  family  whose  history  he  refers  to  must  be  shown 
by  evidence  independent  of  his  own  statement. 

Same — Evidence — Certificate  of  Naturalization. 

14.  The  certificate  of  naturalization  of  an  alien  is  not  conclusive  upon 
the  question  of  nativity. 

Probate  Proceedings — Determining  Heirship — Parties. 

15.  In  a  proceeding  brought  under  sections  7670-7672,  Revised  Codes, 
to  establish  heirship,  the  petitioner  is  plaintiff,  and  has  the  burden  of 
proof. 

Same — Documentary  Evidence — Review. 

16.  Where  a  proceeding  to  determine  heirship  rests  mainly  upon  depo- 
sitions^  the  supremo  court  on  appeal  may  as  effectively  judge  of  their 
probative  value  as  the  trial  court. 

Same — Determining  Heirship — Evidence — Insufficiency. 

17.  Evidence  hdd  insufficient  to  support  a  findinj»  that  petitioners 
were  the  heirs  of  a  dectdent  whose  estate  was  claimed  by  the  state  as 
an  escheat  for  want  of  heirs. 

Appeal  from  District  Court,  Silver  Bow  County;  JoTin  B.  Mc- 
Clernun,  Judge. 
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Proceedings  by  Joseph  A.  Bush  and  others  to  determine  their 
heirship  to  an  estate  claimed  by  the  state  under  an  escheat  for 
want  of  heirs.  From  a  judgment  for  claimants  and  from  an 
order  denying  the  state  a  new  trial,  the  state  appeals.  Re- 
versed and  remanded,  with  directions  to  dismiss  the  respondents' 
petition. 

Mr,  J.  B.  Poindexter,  Attorney  General,  Mr.  C.  8.  Wagner, 
Assistant  Attorney  General,  and  Messrs,  L.  P.  Donovan  and 
Carl  J.  CJiristian,  for  Appellant,  submitted  a  brief ;  Mr.  Wagner 
and  Mr.  Christian  argued  the  cause  orally. 

*'The  right  to  use  depositions  in  evidence  is  regulated  by  stat- 
ute, and  none  are  admissible  in  the  trial  of  issues  of  fact  unless 
under  some  positive  provision  of  law."  (CunningJiayn  v.  Hall, 
4  Allen  (86  Mass.),  268.)  It  was  held  in  this  case  that  a  depo- 
sition taken  to  be  used  in  the  United  States  court  in  a  cause 
of  which  that  court  had  no  jurisdiction  is  inadmissible  in  evi- 
dence, although  taken  in  a  cause  relating  to  the  same  subject 
and  between  the  same  parties.  And  in  Morrow  v.  Hatfield,  6 
Humph.  (25  Tenn.)  108,  it  was  decided  that  depositions  cannot 
be  read  unless  taken  in  reference  to  issues  made  up  at  the  time 
they  were  taken ;  and  in  Kyper  v.  Shaeffer,  42  Pa.  Sup.  Ct.  Rep. 
277,  it  was  declared  that  there  must  be  an  identity  of  subject 
matter  in  whole  or  in  part,  and  identity  of  parties  must  unite  to 
render  testimony  in  one  case  admissible  in  another  case ;  and  in 
People  V.  Brugman,  38  N.  Y.  Supp.  193,  3  App.  Div.  155,  it  was 
held  that  the  deposition  of  a  witness  taken  to  be  used  in  an  ac- 
tion cannot  be  read  in  another  action  after  the  death  of  the  wit- 
ness. (See,  also,  Castleberry  v.  Bussey  (Tex.  Civ.),  166  S.  W. 
14;  Miller  v.  Oillispie,  54  W.  Va.  450,  46  S.  E.  451.) 

The  taking  of  depositions  is  in  derogation  of  the  common  law, 
and  for  that  reason  must  be  strictly  construed  and  literally  fol- 
lowed. {Williams  v.  Chadhurne,  6  Cal.  559;  Homherger  v. 
Alexander,  11  Utah,  363,  40  Pac.  260 ;  Bye  v.  Baihy,  2  Cal.  383  \ 
McCann  v.  Beach,  2  Cal.  25 ;  Darby  v.  Heagerty,  2  Idaho,  26C 
(282),  13  Pac.  85;  People  v,  Mitchctt,  64  Cal.  85,  27  Pac.  862.) 
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To  the  effect  that  where  a  deposition  is  taken  the  witness  pro- 
duced must  be  the  same,  and  have  the  same  name  as  the 
witness  for  the  taking  of  whose  deposition  a  commission  was 
issued,  we  cite  McCoy  v.  People,  71  111.  Ill ;  Strayer  v.  Wilson, 
54  Iowa,  565,  7  N.  W.  7 ;  Scholes  v.  Ackerland,  13  HI  650 ;  Pat- 
terson V.  Wabash  etc.  Ry.  Co.,  54  Mich.  91,  19  N.  W.  761 ;  Glenn 
V.  Gleason,  61  Iowa,  28,  15  N.  W.  659. 

Under  the  statute  the  deposition  must  be  corrected  by  the  wit- 
ness and  not  by  the  notary,  and  we  contend  that  where  it  ap- 
pears that  the  witness  did  not  correct  the  deposition,  but  that 
the  notary  did  so,  the  deposition  is  not  entitled  to  be  admitted 
in  evidence.  (Jones  on  Evidence,  sec.  694;  Homberger  v.  Al- 
exander, 11  Utah,  363,  40  Pac.  260 ;  People  v.  MitcTieU,  64  Cal. 
85,  27  Pac.  862 ;  Ball  v.  Sykes,  70  Iowa,  525,  30  N.  W.  929 ; 
Brewer  v.  Bowersox,  92  Md.  567,  48  Atl.  1060 ;  McCormick  v. 
Largey,  1  Mont.  158;  Davis  v.  Allen,  14  Pick.  (31  Mass.)  313; 
Nasser  v.  Gaston,  70  Wash.  685,  127  Pac.  470.)  Relating  tx) 
the  method  of  proving  entries  in  family  Bibles,  in  this  class  of 
cases,  see  Jones  on  Evidence,  sec.  317;  McDeed  v.  McDeed,  67 
111.  545;  Kreitz  v.  Behrensmeyer,  125  111.  141,  8  Am.  St.  Rep. 
349, 17  N.  E.  232 ;  also  note  in  41  L.  R.  A.  (n.  s.)  449. 

To  the  effect  that  under  the  circumstances  of  this  case  the 
family  Bible  should  not  have  been  admitted  in  evidence,  we 
cite  the  following  authorities,  which  hold  that  a  mutilated  or 
altered  instrument  cannot  be  received  in  evidence  until  the 
party  offering  same  has  explained  away  such  alteration  or  mu- 
tilation: Smith  V.  United  States,  2  Wall.  (U.  S.)  219,  17  L.  Ed. 
788 ;  Wheat  v.  Arnold,  36  Ga.  479 ;  McMicken  v.  Beauchamp,  2 
La.  290;  Pipes  v.  Hardesty,  9  La.  Ann.  152,  61  Am.  Dec.  202; 
Cornog  v.  Wilson,  231  Pa.  281,  80  Atl.  174 ;  Glover  v.  Gentry, 
104  Ala.  222,  16  South.  38 ;  Wheadon  v.  Turregano,  112  La.  931, 
36  South.  808;  Withers  v.  Hart,  96  Miss.  453,  51  South.  714; 
Messi  V.  Frechede,  113  La.  679,  37  South.  600 ;  Matson  v.  Jarvis 
(Tex.  Civ.),  133  S.  W.  941;  Greenleaf  on  Evidence,  sec.  564. 

The  action  of  the  court  in  permitting  various  witnesses  to 
give  evidence  as  to  the  declarations  made  by  deceased  members 
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of  the  Cross-Bush  family,  as  to  the  relationship  between  that 
family  and  Charles  Colbert,  was  error.  Before  such  declara- 
tions could  be  admitted  in  evidence,  the  relationship  between 
the  deceased  person,  who  made  the  declaration,  and  the  person 
concerning  whose  pedigree  the  declarant  spoke,  must  have  been 
established  by  evidence  other  than  the  declaration  itself. 
(Wigmore  on  Evidence,  sec.  1490;  Fulkerson  v.  Holmes,  117 
U.  S.  389,  29  L.  Ed.  915,  6  Sup.  Ct.  Eep.  780 ;  Flora  v.  Anderson, 
75  Fed.  217;  Jackson  v.  Jackson,  80  Md.  176,  30  Atl.  752; 
see,  also,  22  Am.  &  Eng.  Ency.  Law,  641;  Greene  v.  Almand, 
111  Ga.  735,  36  S.  E.  957 ;  1  Wharton  on  Evidence,  sec.  218 ; 
1  Greenleaf  on  Evidence,  sec.  114.) 

Messrs.  J.  B.  Clayberg,  Edward  Horsky,  C,  A.  Loomis  and 
John  F.  Wade,  for  Respondents,  submitted  a  brief  and  argued 
the  cause  orally. 

The  burden  is  upon  the  appellant  to  show  to  this  court  that 
the  evidence  decidedly  preponderates  against  the  findings  of 
the  trial  court.  It  will  not  reverse  such  finding  because  the 
evidence  is  contradictory  and  might  have  justified  the  opposite 
finding  by  the  court  below.  The  position  of  the  parties  is  well 
stHted  in  In  re  Kasson's  Estate,  141  Cal.  33,  74  Pac.  436,  in 
which  the  court  said:  **In  a  proceeding  to  establish  heirship 
every  party  is  an  independent  actor,  and  is  a  plaintiff  against 
all  others  whose  claims  are  adverse,  without  regard  as  to 
whether  he  is  styled  plaintiff  or  defendant  in  the  proceedings." 
But  not  only  was  the  state  a  plaintiff  in  the  trial  court,  but 
numerous  presumptions  arising  in  the  case  were  against  it  and 
in  favor  of  respondents ;  and  therefore  in  the  trial  court  as  well 
as  in  this,  by  far  the  greater  burden  of  the  weight  of  the  evi- 
dence rested  upon  it.  **  Every  person  dying  is  presumed  to 
leave  heirs."  (Melzner  v.  Northern  Pac,  R.  Co,,  46  Mont.  277, 
127  Pac.  1002 ;  People  v.  Roach,  76  Cal.  294,  18  Pac.  407 ;  Wil- 
bur V.  Tobey,  16  Pick.  (33  Mass.)  177,  approved  in  Hamilton 
V.  Broivn,  161  U.  S.  256,  40  L.  Ed.  691,  16  Sup.  Ct.  Rep.  585 ; 
Wiederanders  v.  State,  64  Tex.  133 ;  2  Am.  &  Eng.  Ency.  Law, 
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327;  People  v.  Fulion  Fire  Ins.  Co.,  25  Wend.  (N.  T.)  205, 
218.)  In  Smith  v.  Smith,  140  Wis.  599,  123  N.  W.  146,  the 
court  held  that  in  proceedings  to  establish  heirship,  paternity 
may  be  proven  by  the  preponderance  of  the  evidence,  and  need 
not  be  established  beyond  a  reasonable  doubt,  nor  by  evidence 
clear  and  convincing  beyond  reasonable  controversy;  that  it 
has  to  be  proven  by  the  best  evidence  the  case  will  admit  of — 
no  more.  Also,  under  authority,  of  Taylor  v.  Benham,  5  How. 
(U.  S.)  233, 12  L.  Ed.  130,  and  many  other  authorities,  escheats 
are  not  favored  in  the  law,  and  in  order  to  establish  an  escheat, 
the  clearest  and  most  convincing  evidence  is  required,  such  as 
will  establish  beyond  a  reasonable  doubt  that  there  are  no 
heirs.  A  strong  presumption  arises  from  the  identity  of  name, 
the  heirs  having  traced  Charles  Colbert  from  his  mother's 
home  to  Butte.  This  presumption  continues  throughout  the 
case.  (Sec.  7692,  Rev.  Codes,  subd.  25;  Stapleton  v.  Pease,  2 
Mont.  550;  1  Qreenleaf  on  Evidence,  575;  2  Phillips  on  Evi- 
dence, 606.)  For  a  strikingly  similar  case  of  identity  and 
weight  of  evidence,  see  In  re  Siu^cession  of  Seymour,  52  La. 
Ann.  120,  24  South.  818,  26  South.  783.  Another  simUar  case 
is  In  re  Clark's  Estate,  13  Cal.  App.  786,  110  Pac.  828. 

In  the  case  of  depositions,  ''it  is  not  material  that  the  parties 
be  identical,  or  that  there  be  complete  mutuality  in  respect  to 
their  relation  to  each  other."     (13  Cyc.  1004.)     "It  is  suffi- 
cient if  the  same  matter  was  in  issue  in  both  cases,  and  if  those 
against  whom  the  depositions  were  offered  or  those  under  whom 
they  claim  the  right  or  estate  in  question  had  an  opportunity  of 
cross-examining  the  witnesses  and  testing  the  truth  of  their 
testimony."     {Dawson  v.  Smith,  3  Houst.   (Del.)   335;  Wade 
V.  King,  19  111.  301;  Cannon  v.  White,  16  La.  Ann.  85;  Parsons 
v.  Parsons,  45  Mo.  265 ;  Ha/upt  v.  Henninger,  37  Pa.  St.  138. ) 
''Depositions  taken  in  a  former  suit  between  the  same  parties 
involving  the  same  question  or  subject  matter  are  usually  ad- 
missible when  the  question  again  rises  for  judicial  determina- 
tion.''    (13  Cyc.  1004;  Consolidated  Lumier  Co.  v.  Fidelity 
&  Deposit  Co.,  161  Cal.  397,  119  Pac.  506 ;  Miller  v.  Calumet 
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Lumber  etc.  Co,,  121  111.  App.  56 ;  Lake  Erie  etc,  B.  Co.  v.  Huff- 
man,  177  Ind.  126,  Ann.  Cas.  1914C,  1272,  97  N.  E.  434; 
Andricus  v.  Pineville  Coal  Co.,  121  Ky.  724,  90  S.  W.  233; 
Larsen  v.  Home  Tel.  Co.,  164  Mich.  295, 129  N.  W.  894 ;  Atwood 
V.  Atwood,  86  Conn.  579,  Ann.  Cas.  1914B,  281,  86  Atl.  29; 
Roll  V.  Howell,  9  Ala.  App.  171,  62  South.  463.)  "Even  at 
common  law,  complete  mutuality  is  not  required.  A  deposition 
taken  in  one  suit  and  offered  in  another  is  admissible  if  the 
matters  in  issue  are  the  same  and  the  party  against  whom  the 
deposition  is  offered  had  full  power  to  cross-examine. "  (Haupt 
V.  Henninger,  37  Pa.  St.  138;  Allen  v.  Farmers^  etc.  Nat.  Bank, 
129  Ga.  748,  59  S.  E.  813 ;  Freeman  v.  Brown,  151  N.  C.  Ill, 
65  S.  E.  743 ;  St.  Louis  etc.  B.  Co.  v.  Hengst,  36  Tex.  Civ.  App. 
217,  81  S.  W.  832 ;  Coke  v.  Fountain,  1  Vern.  413,  23  Eng.  Re- 
print, 554 ;  Hartis  v.  Charlotte  Electric  B.  Co.,  162  N.  C.  236, 
Ann.  Cas.  1915A,  811,  78  S.  E.  164.) 

Slight  mistakes  in  names  not  likely  to  mislead  the  other  party 
do  not  vitiate  depositions.  {Pape  v.  Wriglit,  116  Ind.  502, 
19  N.  B.  459.)  Difference  in  name  in  notice  and  signature, 
where  not  misleading,  not  fatal.  {Oalveston  etc.  By.  v.  Morris, 
94  Tex.  505,  61  S.  W.  709.)  Idem  Sonans:  Western  Union  Tel. 
Co.  V.  Drake,  14  Tex.  Civ.  601,  38  S.  W.  632 ;  Miller  v.  Frey, 
49  Neb.  472,  68  N.  W.  630;  Harlan  v.  Bichmond,  108  Iowa, 
161,  78  N.  W.  809.  There  are  many  cases  where  deposi- 
tions have  been  received  notwithstanding  an  error  as  to  the 
names  of  the  witnesses  in  the  notice  of  taking,  where  there  was 
such  similarity  of  names  as  to  easily  cause  mistake,  and  where 
the  other  party  has  not  been  misled  to  his  injury.  {Inter- 
national etc.  B.  Co.  V.  Kindred,  57  Tex.  491;  Kent  v.  Buck,  45 
Vt.  18 ;  Bibb  v.  AUen,  149  U.  S.  481,  37  L.  Ed.  819,  13  Sup.  Ct. 
Eep.  950 ;  Stray er  v.  Wilson,  54  Iowa,  565,  7  N.  W.  7 ;  Tomp- 
kins V.  Waiiams,  19  Ga.  569 ;  Braley  v.  Braley,  16  N.  H.  426.) 

In  pedigree  cases,  declarations  of  deceased  relatives  as  to  the 
relationship,  birth,  marriage  or  death  of  a  particular  person 
are  treated  as  primary  evidence,  as  a  part  of  family  history, 
reputation  and  tradition,  and  are  classed  with  descriptions  in 
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Bibles  or  wilk,  or  upon  monuments.  The  fact  that  deceased 
made  the  declaration  is  the  evidence.  These  include  declara- 
tions of  every  kind,  whether  in  respect  to  family  communicar 
tions  or  otherwise.  (Jones  on  Evidence,  sec.  316;  JarcJiow  v. 
Orosse,  257  HI.  36,  Ann.  Cas.  1914A,  820,  100  N.  B.  290; 
Norris  v.  Edwards,  90  N.  C.  382,  47  Am.  Rep.  526;  Byers  v. 
Wallace,  87  Tex.  503,  28  S.  W.  1056,  29  S.  W.  760;  Mason  v. 
Fuller,  45  Vt.  29.) 

MB.  JUSTICE  SANNER  delivered  the  opinion  of  the  court 

Charles  Colbert,  late  of  Butte,  died  intestate  on  February 
14,  1901.  He  left  considerable  property,  but  no  wife,  child, 
parent,  brother,  sister,  uncle  or  aunt  him  surviving.  The  pres- 
ent proceeding  was  initiated  in  the  matter  of  his  estate  pend- 
ing in  the  district  court  of  Silver  Bow  county,  under  sections 
7670  to  7672,  Revised  Codes,  the  respondents  claiming  to  be 
heirs  of  said  decedent,  as  the  son  of  Nancy  Cross  Colbert,  late 
of  New  York  and  Pennsylvania.  The  trial  court,  sitting  with- 
out a  jury,  found  and  adjudged  in  accordance  with  the  re- 
spondents' claim,  and  from  that  judgment,  as  well  as  from  an 
order  denying  a  new  trial,  the  state  of  Montana,  demanding  an 
escheat  for  want  of  heirs,  has  appealed. 

The  main  question  presented  is  the  sufficiency  of  the  evi- 
dence to  justify  the  findings  and  judgment.  As  this  of  course 
means  competent  and  credible  evidence,  since  it  is  not  to  be 
assumed  that  the  trial  court  based  its  findings  upon  any  other 
kind  (Finlen  v.  Heinze,  28  Mont.  548,  73  Pac.  123;  Lane  v. 
Bailey,  29  Mont.  548,  75  Pac.  191),  we  must  first  ascertain  what 
portions  of  this  voluminous  record  there  are  to  which,  for  the 
reasons  assigned  by  appellant,  no  probative  value  can  be  given. 

1.  The  first  contention  is  that  certain  depositions,  viz., 
those  of  Mary  E.  Cross,  Naomi  D.  Edwards,  Sarah  J.  Musser 
and  Jabez  Tillotson,  ought  not  to  have  been  received  and  ought 
not  to  be  considered  for  the  reasons  (a)  that  they  were  not 
taken  in  this  proceeding,  and  (b)  that  they  were  not  taken  in 
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any  other  action  or  proceeding  wMcIl  any  court  in  this  state 
had  jurisdiction  to  entertain. 

(a)  The  respondents  concede  that  these  depositions  were 
not  taken  in  the  present  proceeding,  but  were  taken  in  a  cer- 
tain cause  numbered  A195,  commenced  as  a  civil  action  by 
Joseph  Cross  et  al.,  plaintiffs,  against  the  State  of  Montana, 
Gerald  Colbert  et  ol.,  defendants.  It  is  insisted  that  they 
were  nevertheless  admissible  under  the  provisions  of  section 
8010,  Bevised  Codes ;  but  as  they  were  taken  without  the  state 
under  the  provisions  of  sections  8002-8006,  Eevised  Codes,  we 
question  whether  section  8010  affords  any  warrant  for  their 
[1]  admission.  However  that  may  be,  the  Code  elsewhere 
provides  that  upon  a  trial,  evidence  may  be  received  of  **the 
testimony  of  a  witness  deceased,  or  out  of  the  jurisdiction,  or 
unable  to  testify,  given  in  a  former  action  between  the  same 
parties  relating  to  the  same  matter.'*  (Rev.  Codes,  sec.  7887, 
Bubd.  8.)  The  record  sufficiently  shows  that  two  of  these  de- 
ponents are  dead,  and  that  the  other  two  reside  in  far  eastern 
states.  This  being  so,  the  objection  that  the  depositions  were 
not  taken  in  this  proceeding  may  be  dismissed  for  the  more  im- 
portant inquiry,  whether  cause  A195  was  a  "former  action 
between  the  same  parties,  relating  to  the  same  matter.*' 

(b)  We  take  it  that  the  phrase  ''former  action,"  as  used  in 
subdivision  8  of  section  7887,  means  any  action  or  proceeding 
which  has  progressed  far  enough  to  enable  testimony  to  be 
[2]  taken.  But  to  be  an  "action  or  proceeding"  in  this  sense, 
to  give  sanction  to  the  oath  of  a  witness  so  that  his  deposi- 
tion may  constitute  "testimony,"  the  proceeding  must  be  one 
within  the  power  of  the  tribunal  entertaining  it  to  hear.  Was 
A195  such  a  proceeding?  We  think  not,  accepting  the  re- 
spondents' assurance  that  it  involves  the  same  parties  and  re- 
lates to  the  same  matter  as  the  present  proceeding;  for,  if, 
that  be  true,  we  have  an  independent  civil  action,  brought  to 
determine  the  right  of  respondents  to  succeed  as  heirs  to  an 
estate  which  then  was  and  still  is  undistributed.  It  has  been 
[3]     settled  by  this  court  that  the  "complete  procedure  for 
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determining  the  rights  of  all  persons  to  an  estate  and  all  in- 
terests therein  and  to  whom  distribution  thereof  should  be 
made,"  provided  by  sections  7670,  7671  and  7672,  Revised 
Codes,  "must  be  held  upon  well-known  rules  of  statutory  con- 
structions to  exclude  every  other  procedure  for  determining 
such  questions."  {In  re  Fleming's  Estate,  38  Mont.  57,  59, 
98  Fac.  648.)  It  follows  that  no  such  action  as  A195  could 
be  brought,  no  court  of  this  state  could  have  jurisdiction  of  it, 
and  no  sanction  could  be  afforded  by  it  for  the  depositions  in 
question.  They  are  therefore  no  valid  part  of  the  evidence 
in  this  proceeding. 

2.  It  is  next  insisted  that  certain  other  depositions,  to-wit, 
those  of  Mary  Ozburn,  James  Clement  and  Nettie  Armagost, 
[4]  were  inadmissible,  because  the  stipulations  under  which 
they  were  taken  authorized  the  depositions  of  Mary  Oxbum, 
James  Clements  and  Nettie  Amagost.  It  is  not  and  cannot  be 
urged  that  the  deponents  are  not  the  same  persons  whose  depo- 
sitions were  intended  by  the  stipulations.  They  were  the  same, 
and  we  think  the  minor  differences  disclosed  in  the  spelling  of 
their  names  should  have  been  beneath  the  notice  of  the  state 
of  Montana,  whose  right  here  is  wholly  contingent  upon  the 
absence  of  lawful  heirs,  but  whose  interest  demands  in  this,  as 
in  all  other  cases,  that  justice  be  done  as  nearly  as  possible. 
[5]  Moreover,  under  Rule  16,  rules  of  the  district  court  of 
Silver  Bow  county,  such  objections  as  these  are  required  to  be 
in  writing  and  filed  before  trial ;  so  that,  if  they  ever  had  sub- 
stantial merit,  which  is  doubtful,  we  think  it  was  waived  by 
failure  on  the  part  of  the  state  to  make  the  objections  in  time. 
{Murray  v.  Larabie,  8  Mont.  208,  19  Pac.  574.) 

3.  The  same  considerations  apply  to  the  proposition  that  the 
depositions  of  John  Laisy,  Eugene  Bush,  Josephine  Josljm, 
Joseph  Cardner,  Evaline  F.  Rice,  Mary  Ozburn,  James  Clement, 
Bessie  Beedy  and  Nettie  Armagost  should  have  been  rejected 
because  the  certificates  thereto  were  defective.  In  each  of  these 
depositions  the  notary  certified  **that  the  deposition  was  re- 
duced to  writing,  and  when  completed  was  carefully  read  to 
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the  witness,  and  being  corrected  by  me,  was  by  him  subscribed 
in  my  presence  and  sworn  to  as  above  specified."  The  point  is 
made  that  under  section  8008,  Revised  Codes,  the  certificates 
should  show  that  the  depositions  were  ''read  to  the  witness  and 
corrected  by  Tiim."  These  depositions  were  all  taken  without 
the  state;  section  8008  does  not  apply  to  them;  and  the  objec- 
tions, if  valid,  were  not  timely.  {Murray  v.  Larabie,  supra.) 
4.  All  the  witnesses  for  the  respondents  who  pretend  to  know 
or  to  have  heard  family  talk  upon  the  subject  agree  that  there 
was  such  a  person  as  Nancy  Cross ;  that  at  some  time  she  mar- 
ried a  man  named  Colbert  and  had  a  son  called  Charles;  that 
she  had  several  brothers,  among  them  Joseph  Cross,  who  came 
to  Iowa  prior  to  1865  and  lived  there  until  1886 ;  that  she  had 
one  sister,  Fanny  Cross  Bush,  through  whom  the  claimants  of 
record  deraign  their  kinship.  The  respondents  themselves  as- 
sert that  Charles  was  the  son  of  Colbert,  but  five  of  their  wit- 
nesses testify  that  Nancy  Cross  was  married  twice,  first  in  1834 
to  William  Bush,  who  became  the  father  of  her  only  boy,  and 
that  William  Bush  had  a  sister,  Mrs.  Alvina  Clement,  late  of 
Illinois.  As  bearing  upon  the  claim  that  the  Charles  Colbert 
with  whose  estate  we  are  concerned,  was  the  son  of  Nancy 
Cross  certain  testimony  was  received,  the  character  of  which 
may  be  exemplified  as  follows:  (a)  Testimony  of  declarations, 
[6-8]  alleged  to  have  been  made  to  the  witnesses  speaking, 
by  Joseph  Cross,  Fanny  Cross  Bush  and  Alvina  Clement,  all 
now  deceased,  to  the  eflPect  that  they  had  received  letters  from 
their  relative  Charles  Colbert,  from  Butte;  (b)  testimony  by 
the  witnesses  to  whom  such  declarations  are  alleged  to  have 
been  made,  giving  the  purport  or  contents  of  such  letters  as 
told  to  the  witnesses,  they  not  having  read  or  seen  the  letters; 
(c)  testimony  by  witnesses  who  claim  to  have  read  one  or  more 
of  such  letters,  giving  the  purport  or  contents  of  the  letters  so 
claimed  to  have  been  read.  The  principal  objections  urged  to 
this  testimony  were  that  it  is  hearsay,  that  it  is  secondary  evi- 
dence, and  that  there  is  nothing  to  show  who  wrote  the  letters. 
If  an  objection  that  evidence  is  secondary  can  be  good  where 
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the  witness  does  not  pretend  to  give  the  contents  of  a  writing 
as  recollected  by  him  after  reading  the  same,  then  we  say  it  is 
not  tenable  here,  because  it  affirmatively  appears  that  all  of 
Mrs.  Clement's  papers  were  destroyed  at  her  death,  and  there 
is  enough  to  justify  an  inference  to  the  same  effect  concerning 
the  alleged  letters  to  the  other  persons,  having  in  mind  their 
private  and  transitory  character.  The  other  objections,  how- 
ever, are  not  so  easily  met.  Confessedly,  the  testimony  typified 
by  the  examples  (a)  and  (b)  was  hearsay;  but  respondents 
contend  it  was  nevertheless  admissible  (the  declarants  being 
dead)  under  the  provisions  of  section  7887,  Revised  Codes.  As 
regards  the  fact  that  such  letters  were  received,  we  think  the 
respondents'  contention  must  be  upheld.  Other  declarations 
by  each  of  these  persons  that  they  had  a  nephew  called  Charles 
Colbert  had  been  properly  admitted;  and  the  declarations  now 
considered  go  to  identification,  by  placing  the  Charles  Colbert 
claimed  to  be  a  relative  as  in  Butte  at  the  time  the  letters  were 
written.  (2  Jones  on  Evidence,  p.  711;  Byers  v.  Wallace,  87 
Tex.  503,  28  S.  W.  1056,  29  S.  W.  760.)  The  admissibility  of 
such  testimony  as  this,  however,  is  an  exception  to  the  rule 
against  hearsay,  and  rests  in  all  cases  upon  necessity.  (Wig- 
more  on  Evidence,  sees.  1420,  1421.)  With  the  necessity  ceases 
the  exception;  and  as  no  necessity  appears  for  admitting  the 
contents  or  substance  of  these  letters,  we  must  hold  the  rulings 
below  to  that  extent  erroneous.  The  ground  of  objection  that 
there  is  nothing  to  show  who  wrote  the  letters  is  without  merit; 
prima  facie  they  purported  to  be  from  the  nephew  of  the  re- 
cipients, named  Charles  Colbert,  writing  from  Butte,  bat 
whether  the  writer  was  the  Charles  Colbert  whose  estate  is  here 
in  question,  is  made  to  depend  upon  inference,  presumption  or 
other  evidence.  To  the  testimony  illustrated  by  example  (c)  we 
can  perceive  no  objection  at  all ;  its  purpose  was  the  same  as  in 
cases  (a)  and  (b),  but  if  the  contents  were  relevant  and  ma- 
terial, it  was  proper  to  receive  them  from  anyone  who  knew 
through  actual  perusal  of  the  letters. 
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5.  In  his  deposition  the  witness  Laisy  was  permitted  to  testify 
[9]  that  in  a  lawsuit  at  Saginaw,  Michigan,  in  1860,  both 
Jay  Cross  Bush  and  his  companion  bearing  the  name  of  Charles 
Colbert  testified  that  they  were  cousins,  their  mothers  being 
sisters.  Granting  there  was  error  in  permitting  the  witness 
to  detail  what  Jay  Cross  Bush  said,  there  is  no  merit  in  the 
assignment  so  far  as  the  alleged  declaration  of  Charles  Colbert 
is  concerned ;  for  if  it  should  be  that  the  man  who  made  the  dec- 
laration was  the  man  whose  estate  is  before  us,  his  declaration 
of  relationship  was  clearly  admissible.     (Rev.  Codes,  sec.  7887.) 

6.  Certain  testimony  was  received  of  alleged  declarations  of 
[10]  persons  now  deceased,  who  knew  and  claimed  kinship 
with  Nancy  Cross  Colbert  and  her  son  Charles,  to  the  effect 
that  Charles  spoke  German  entirely  or  English  very  brokenly, 
and  that  his  mother  spoke  both  languages.  Exception  is  taken 
to  this,  but  without  reason  so  far  as  the  language  of  Charles 
is  concerned.  Language  is  certainly  a  personal  characteristic; 
a  description  of  the  person  and  characteristics  of  the  individual 
with  whom  kinship  is  declared,  coming  down  with  such  dec- 
larations, is  part  of  them  and  is  competent  to  be  shown  for  pur- 
poses of  identification.     (Wigmore  on  Evidence,  sec.  1494.) 

7.  Accompanying  the  deposition  of  Bessie  Beedy  is  the 
[11]  mutilated  portion  of  a  Bible  which  bears  the  imprint 
**1852.*'  It  contains  certain  pages  which  were  originally  blank 
save  for  the  heading  **  Family  Record,  *'  each  divided  into  col- 
umns headed  for  marriages,  births  and  deaths.  It  contains  en- 
tries of  dates  as  ancient  as  1754,  and  under  the  head  of  "Mar- 
riages'* narrates  that  of  "William  Bush  to  Nancy  Cross,  1834." 
This  entry  is  over  an  obvious  erasure  and  in  penmanship  and 
ink  quite  different  from  and  more  modern  than  the  entries  pre- 
ceding and  succeeding  it.  This  record  has  relevancy  only  in 
connection  with  the  alleged  relationship  of  Charles  Colbert  to 
Alvina  Clement.  The  witness  Beedy,  who  was  born  in  1846, 
testified  that  this  Bible  was  her  mother's,  that  it  is  among  the 
earliest  recollections  of  her  childhood,  and  that  she  always  un- 
derstood that  it  had  belonged  to  her  grandmother.     According 
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to  the  record  the  grandmother  died  in  1850.  The  state  insists 
that  under  these  circumstances,  with  nothing  to  explain  them, 
the  Bible  was  not  admissible.  The  learned  trial  judge  in  re- 
ceiving it  said:  '*!  will  admit  it  in  evidence;  what  weight  I 
will  give  it  is  a  matter  for  future  consideration.  I  don't  like 
the  looks  of  it."  With  this  attitude  we  are  in  entire  accord. 
The  admissibility  of  a  family  Bible  containing  a  family  tree  or 
record  does  not  depend  upon  authorship  or  authenticity  of  the 
entries;  but  upon  the  fact  that  it  is  the  family  Bible  and  rec- 
ord, recognized  as  such  by  those  with  whose  genealogy  or  pedi- 
gree it  is  concerned  {People  v.  Ratz,  115  Cal.  132,  46  Pac.  915 ; 
Jones  V.  Jones,  45  Md.  144),  and  for  the  same  reason  neither 
chronological  order  nor  superficial  integrity  can  be  a  condition 
to  its  reception,  whatever  effect  these  circumstances  may  have 
upon  its  probative  value.  So,  in  view  of  the  testimony  of  Mrs. 
Beedy  that  these  entries  were  made  by  persons  who  are  now 
dead,  and  that  the  Bible  and  record  have  always  been  recog- 
nized in  the  family  of  Mrs.  Clement  as  their  family  Bible  and 
record,  we  think  it  was  admissible,  though  as  a  factor  in  re- 
spondents' case  it  may  be  worse  than  worthless. 

8.  On  the  theory  that  to  admit  evidence  touching  the  alleged 
[12]  letters  received  by  Joseph  Cross  direct  proof  of  their 
loss  was  required,  John  P.  Wade,  an  attorney  for  the  re- 
spondents, was  permitted  to  testify  that  Joseph  Cross,  Jr.,  told 
him  they  had  been  destroyed.  This,  of  course,  was  pure  hear- 
say, inadmissible  as  a  matter  of  law,  and  valueless  in  point  of 
fact. 

9.  Numerous  errors  are  assigned  upon  the  admission  of 
[13]  testimony  detailing  the  declarations,  acts  and  attitude 
of  persons  deceased  or  out  of  the  jurisdiction,  for  the  purpose 
of  showing  relationship  within  the  Bush  and  Clement  families, 
as  well  as  toward  Nancy  Cross  Colbert  and  her  son.  It  is  con- 
tended that  this  evidence  was  admitted  without  first  showing 
that  some  relationship  existed,  and  the  objection  to  it  is  stated 
in  the  language  of  Wigmore,  as  follows:  **The  qualifications 
of  the  deceased  declarant — ^Lis  relationship  or  whatever  is  re- 
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lied  upon  as  equipping  liim  with  information — must  be  shown 
in  advance.  In  other  words,  the  relationship  of  the  declarant 
to  the  family  whose  history  he  refers  to  must  be  shown  by  evi- 
dence independent  of  his  mere  declaration;  otherwise  there 
would  be  a  begging  of  the  question.  The  only  apparent  excep- 
tion is  found  in  the  case  of  a  declarant  speaking  of  his  tiwn 
personal  history . "  (Treatise  on  Evidence,  sec.  1490.)  Setting 
aside  the  order  of  proof,  which  is  always  within  the  sound  dis- 
cretion of  the  court,  we  think  this  excerpt  states  the  law  under 
the  provisions  of  our  statute.  (Rev.  Codes,  sees.  7869,  7887.) 
The  point  involved  in  these  declarations,  however,  is  not  the  re- 
lationship of  these  declarants  to  the  Charles  Colbert  whose  es- 
tate is  before  us,  but  their  relationship  to  each  other  and  to 
Nancy  Cross  Colbert  and  her  son,  and  as  to  this  it  is  our  opinion 
that  the  requirements  of  the  rule  stated  were  suflficiently  met. 

10.  It  is  vigorously  insisted  that  forasmuch  as  the  record 
[14]  shows  the  naturalization  of  Charles  Colbert,  deceased,  as 
a  native  of  Germany,  this  is  conclusive,  and  no  finding  to  the 
contrary  was  legally  possible.  There  is  nothing  in  this.  The 
naturalization  of  a  supposed  alien  is  for  some  purposes  conclu- 
sive as  to  the  citizenship  of  the  applicant;  and  the  record,  if 
regular  on  its  face,  may  be  evidence  that  the  applicant  claimed 
nativity  in  the  foreign  country  specified  and  that  his  good  moral 
character  was  sufficiently  attested.  It  cannot,  however,  in  a 
distinct  proceeding,  having  nothing  to  do  with  his  citizenship, 
be  regarded  as  an  adjudication  of  the  age,  residence  or  good 
character  of  the  applicant  {Mutual  Benefit  L.  I,  Co.  v.  Tisdale, 
91  U.  S.  238,  245,  23  L.  Ed.  314),  and  if  it  be  no  adjudication  of 
these,  it  cannot  be  conclusive  upon  the  question  of  nativity. 

11.  As  regards  the  claim  asserted  by  them,  the  respondents 
[16]  were  plaintiffs  {Estate  of  Kasson,  141  Cal.  33,  74  Pac. 
436) ,  and  they  had  the  burden  of  proof.  Their  case  rests  mainly 
[16]  upon  depositions  the  value  of  which  we  may  judge  as 
effectively  as  the  trial  court  {Bordeaux  v.  Bordeaux,  43  Mont. 
102,  115  Pac.  25),  and  if  it  shall  be  clear  to  us  that  the  weight 
of  the  evidence  is  not  with,  but  is  against,  the  findings  in  their 
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favor,  the  duty  of  this  court  is  to  so  declare  and  to  determine 
the  case  accordingly.  (Rev.  Codes,  sec.  6253;  Bordeaux  v.  Bor- 
deaux, 32  Mont.  159,  80  Pac.  6.)  It  is  fair  to  premise,  as  an 
[17]  element  in  the  due  appreciation  of  the  evidence,  that  the 
earliest  notice  taken  of  this  estate  by  any  of  the  respondents  was 
after  the  matter  had  been  in  litigation  for  some  time,  after  the 
claim  of  the  state  to  an  escheat  for  want  of  heirs  had  been  pub- 
licly asserted,  and  after  the  supposed  facts  touching  the  iden- 
tity of  the  deceased  Charles  Colbert  had  become  notorious. 
The  most  salient  of  these  supposed  facts  are,  that  Charles  Col- 
bert claimed  to  have  been  born  in  Germany  in  1834  or  1835; 
to  have  left  that  country  after  his  father,  mother  and  only  sister 
had  died ;  to  have  worked  in  New  York  state  and  at  a  sawmill 
hear  Saginaw,  Michigan ;  to  have  left  for  Peru  by  the  Isthmus 
of  Panama,  but  learning  at  Aspinwall  that  Peru  was  at  war, 
to  have  changed  his  mind,  going  to  California ;  to  have  left  Cali- 
fornia for  the  northwestern  mining  regions,  arriving  first  in 
Idaho;  to  have  engaged  in  prospecting  there  and  thereafter  in 
Montana,  at  Confederate  Gulch  and  elsewhere,  and  to  have  set- 
tled in  Butte  in  1866;  also,  that  he  was  short  of  stature,  had 
blue  eyes  and  spoke  English  brokenly;  that  he  died  in  1901 
without  known  heirs,  and  that  his  estate  was  of  considerable 
value.  No  elaborate  analysis  of  this  extensive  record  could  be 
accomplished  within  any  reasonable  space.  The  evidence  of  the 
respondents,  taken  in  iota,  may  be  said  to  establish  that  Nancy 
Haire,  of  Scotch  descent,  and  Zacharia  Cross  of  German  descent, 
were  born  in  what  is  now  the  state  of  New  York  in  1772,  in- 
termarried in  1799,  and  had  several  children,  all  of  whom  are 
dead,  but  four  of  whom,  viz.,  Solomon,  Nancy,  Fanny  and  Jo- 
seph, had  lawful  issue ;  the  children  of  Nancy  were  Charles  and 
Jennie,  but  Jennie  died  in  childhood ;  the  children  of  the  others, 
or  the  issue  of  such  children,  are  the  claimants  at  bar.  Some 
of  them  testify  as  the  tradition  in  their  family  that  Nancy 
Cross  married  a  German  named  Jacob  Colbert,  which  marriage 
was  contrary  to  the  wishes  of  her  parents,  because  Colbert  had 
been  in  the  country  but  a  short  time  and  could  speak  no  Eng- 
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lish;  that  she  moved  with  her  husband  into  Pennsylvania,  a 
distance  of  two  days'  walk  from  Solon,  New  York,  and  there 
her  son  Charles,  by  her  husband  Jacob  Colbert,  was  bom  in 
1834;  but  Jay  Cross  Bush  asserts  that  Jacob  Colbert's  father 
fought  in  the  Revolutionary  War,  while  Joseph  A.  Bush  de- 
clared— until  dissuaded  by  Jay  Cross  Bush — that  the  husband's 
name  was  James  Colbert,  that  he  and  Nancy  lived  for  a  time  in 
Michigan,  and  that  Charles  was  born  in  Cortland  county, 
New  York.  However,  as  noted  in  the  fourth  division  of  this 
opinion,  Charles  appears  to  have  been  blessed  with  two  natural 
fathers.  His  first  appearance  to  anyone  who  testifies  here  was 
at  the  age  of  ten  or  eleven  years,  while  on  a  visit  to  Mrs.  Beedy 's 
parents  at  Taylor,  Cortland  county,  New  York;  at  the  age  of 
seventeen  or  eighteen  he  again  visited  at  the  same  place  accom- 
panied by  his  mother;  Mrs.  Beedy  distinctly  remembers  both 
visits,  and  says  that  on  the  last  occasion  he  was  slight,  small, 
light-complexioned  and  spoke  English.  His  next  appearance 
is  recorded  by  Jay  Cross  Bush,  and  as  the  testimony  of  this  wit- 
ness forms  the  backbone  of  respondents'  case,  we  shall  state 
it  in  some  detail,  with  reasons  for  our  disbelief.  He  says  he 
was  with  Charles,  the  son  of  Nancy  Colbert,  from  1859  to  1866 ; 
first  met  him  at  Kenosha  county,  Wisconsin,  and  went  with  him 
to  Saginaw,  Michigan,  where  Charles  bought  an  interest  in  a 
sawmill;  left  there  the  summer  of  1860  and  went  to  Rock 
county,  Wisconsin,  harvesting;  that  fall  visited  the  witness* 
parents  in  Buchanan  county,  Iowa,  for  two  or  three  days ;  then 
left  for  New  York,  and  there  took  steamer  for  Aspinwall,  en 
route  to  Peru ;  learning  in  Aspinwall  that  Peru  was  at  war,  de- 
cided to  go  to  California ;  spent  that  winter  in  Santa  Clara,  Cali- 
fornia; the  following  spring  (1861)  went  to  Idaho  to  the  mines, 
spending  the  summer  in  Idaho  Gulch;  that  fall  went  to  Walla 
WaUa  and  spent  the  winter  there,  working  in  a  brewery;  the 
next  spring  (1862)  came  on  to  Montana;  on  February  22,  1866, 
the  witness  got  his  feet  frozen  while  working  in  Confederate 
Gulch  and  amputation  became  necessary,  so  they  came  on  to 
Helena,  remaining  there  together  until,  in  the  summer  of  the 
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same  year,  the  witness  left  for  the  east  via  Fort  Benton. 
Charles  "was  a  very  small  man,  very  little;  he  was  five  feet 
two  inches  tall  and  never  weighed  more  than  120  pounds"; 
he  always  carried  a  Bible,  which  contained  a  record;  witness 
first  saw  it  in  Saginaw,  Michigan,  often  afterward,  and  last  at 
Helena  in  1866;  it  stated  the  marriage  of  Charles'  grandparents, 
showed  them  to  be  the  witness'  grandparents,  showed  their 
children,  also  "the  marriage  of  Charles  Colbert's  mother  and 
uncle  Colbert,"  also  "the  deaths  of  uncle  and  aunt  Colbert," 
and  was  written  in  German.  Charles  spoke  very  broken  Eng- 
lish; he  always  claimed  he  had  no  relatives  save  the  witness, 
"because  he  left  Pennsylvania  under  a  cloud  and  covered  up 
his  tracks  from  that  time  on;  it  was  trouble  over  a  girl  and 
•  •  •  he  was  a  fugitive  from  justice;  shortly  after  we  went 
to  Saginaw  I  picked  up  a  paper  and  read  to  him  where  there 
had  been  an  elopement  between  Charles  Colbert  and  this  woman ; 
he  said,  *If  that  is  all  they  find  about  it,  it  is  all  right';  after 
we  left  there  and  went  down  to  my  father's  and  mother's, 
where  we  intended  to  buy  government  land  and  stay;  we  had 
been  there  only  two  or  three  days  when  I  picked  up  a  paper 
and  read  that  there  had  been  something  sensational  found 
where  Charles  Colbert  had  lived  in  Pennsylvania,  about  this 
supposed  elopement,  that  there  had  been  a  woman  found  in  a 
swamp  near  where  he  lived  and  the  only  way  she  coidd  be 
recognized  was  by  the  clothes  she  had  on;  when  I  read  this 
piece  I  hunched  Charles  Colbert  to  come  out,  which  he  did, 
and  I  read  him  this  piece ;  he  said  nothing  for  a  while  and  then 
said,  *Look  here,  I  tell  you  one  thing,  we  have  to  leave  right 
now;  I  have  to  leave  to-night;  will  you  go  with  met'  I  said, 
*I  will  go  anywhere  with  you,'  and  he  said,  *We  go  to-night'; 
and  that  same  nio:ht  we  went  to  Independence,  Iowa,  thence  to 
New  York  City,  and  from  there  around  on  this  trip  I  have  told 
you  about.  Charles  always  concealed  his  former  place  of  resi- 
dence after  that;  he  claimed  to  everybody  that  he  came  from 
Germany  and  I  always  said  that  with  him;  the  last  words  I 
had  with  him  was  that  nobody  would  hear  or  find  out  the  ad- 
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dress  in  any  way,  and  I  never  did  tell  until  this  hearing,  when 
I  had  to." 

So  far  as  this  story  depends  upon  this  deposition,  we  disbe- 
lieve it  entirely.  There  are  many  reasons  for  our  incredulity, 
but  the  principal  ones  are  these :  That  this  witness,  here  as- 
serting kinship  to  Charles  Colbert,  deceased,  in  virtue  of  the 
daim  that  said  deceased  was  the  son  of  Nancy  Cross  Colbert, 
late  of  New  York  and  Pennsylvania,  and  here  testifying  to  the 
existence  of  two  brothers,  two  sisters,  four  nieces  and  four 
nephews — all  heirs  if  he  be  such — acknowledges  that  he  de- 
liberately swore  on  four  previous  occasions,  twice  in  afiSdavits 
for  depositions,  once  on  oral  examination  before  the  district 
court,  and  once  in  a  former  deposition,  that  he  was  the  sole 
heir  of  said  deceased  and  deliberately  told  the  attorney  general 
of  this  state,  after  Colbert's  death,  that  Colbert's  parents  were 
married  in  Germany,  giving  details  of  their  life  in  that  country  ; 
that  here  asserting  himself  to  be  the  son  of  Fanny  Cross  Bush, 
who  was  born  in  New  York,  as  were  her  parents  before  her  to 
his  knowledge,  he  told  the  attorney  general  that  his  own  mother 
was  bom  in  Germany ;  that  always  knowing  and  here  testifying 
to  the  death  of  his  mother  in  Wisconsin  and  that  he  first  met 
Colbert  in  that  state  in  1859,  he  told  the  attorney  general  and 
swore  before  the  district  court  upon  a  hearing  of  some  objec- 
tions filed  in  this  estate,  that  his  mother  died  and  was  buried 
in  Cortland  county.  New  York,  and  that  he  and  Colbert  trav- 
eled together  from  that  place  to  Michigan;  that  always  know- 
ing and  here  testifying  to  his  own  birth  in  1834,  and  that  his 
father  was  living  in  1860,  he  told  the  attorney  general  and 
swore  upon  a  hearing  before  the  district  court  and  stated  in 
a  former  deposition  that  he  was  an  infant  when  his  father 
died;  that  always  knowing  and  here  testifying  that  he  first 
saw  Charles  Colbert  in  Wisconsin,  he  swore  before  the  court 
and  stated  in  a  prior  deposition  that  Colbert  came  to  him  at  his 
parents'  home  in  Cortland  county,  New  York;  that  always  know- 
ing and  here  testifying  that  two  other  sons  had  been  born  to  his 
parents,  both  of  whom  were  living  in  1860,  he  stated  to  the 
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attorney  general  and  swore  in  a  previous  deposition  that  he 
had  never  had  but  one  brother,  who  was  dead ;  and  that  in  the 
presence  of  his  own  counsel,  when  confronted  by  his  brother 
Eugene  Bush,  who  was  armed  with  a  letter  from  him,  he  first 
denied  the  relationship,  but  afterward,  admitting  it,  joined  Eu- 
gene Bush  in  a  proposition  to  counsel,  which  was  indignantly 
rejected,  to  **keep  quiet  concerning  the  relationship  of  Eugene 
Bush  and  the  other  members  of  the  family  and  go  on'*  with  his 
claim  as  Colbert's  sole  heir.  To  accept  the  unaided  testimony 
of  such  a  witness  would  be  a  travesty  on  justice. 

As  constituting  suflScient  corroboration  of  Jay  Cross  Bush 
the  respondents  present:  (a)  That  his  story  is  one  which  only 
a  man  who  had  been  a  prospector  in  the  early  days  of  Mon- 
tana could  have  told;  (b)  the  testimony  of  Laisy  who  deposed 
that  Jay    Cross    Bush  and   a  companion  who    called    himself 
Charles  Colbert  came  to  Saginaw  in  the  summer  of  1859,  that 
he  met  and  knew  them  socially  until  their  departure  in  1860, 
that  he  visited  their  quarters  frequently  and  saw  them  as  often 
as  twice  a  week,  that  Charles  had  a  German  Bible  of  **  ordinary 
size"  in  his  room,  which  he  **said  he  had  got  from  his  mother 
and  all  her  children's  names  were  recorded  therein,"   that 
Charles   had    an  interest   in  a  sawmill    and  Jay  Cross    Bush 
worked  for  him,  that  Charles  spoke  German,  said  he  was  bom 
in  Germany  and  that  his  parents  had  lived  there,  but  in  a  law- 
suit which  he  had  over  some  lumber  testified  in  English  that 
his  mother  and  the  mother  of  Jay  Cross  Bush  were  sisters; 
(c)  the  testimony  of  Joseph  A.  Bush,  Eugene  Bush  and  Jose- 
phine Joslyn  that  their  brother  Jay  did  visit  their  home  in  Bu- 
chanan county,  Iowa,  in  1860,  bringing  with  him  a  small,  blue- 
eyed,  light-haired  **  good-looking"  German,  twenty-five  or  thirty 
years  old,  who  claimed  to  be  and  was  accepted  as  Charles,  the  son 
of  Nancy  Cross  Colbert,  that  Charles  spoke  German  well  but  Eng- 
lish brokenly,  that  he  carried  a  small  hand  Bible  printed  in 
German,  containing  a  record  of  the  Colbert  family,  which  he 
said  he  had  got  from  his  mother  and  with  which  he  refused 
to  part,  that  from  him  Fanny  Cross  Bush  and  her  family  first 


51  Mont.]  In  re  Colbert *s  EsTAra  475 

learned  of  the  death  of  her  sister  Nancy  Cross  Colbert,  and 
that  he  left  with  Jay  Cross  Bush  after  staying  a  few  days; 
(d)  the  testimony  of  Joseph  A.  Bush  that  in  1864  his  uncle 
Joseph  Cross  spoke  of  having  received  a  letter  from  ''my 
brother  Jay  and  cousin  Charles*'  from  Idaho,  and  in  1865  or 
1866  he  saw  a  letter  from  ** brother  Jay*'  to  Joseph  Cross  writ- 
ten from  Helena,  stating  ''Charles  and  I  are  together";  (e)  the 
testimony  of  Eugene  Bush  and  Mrs.  Joslyn  that  their  mother, 
Fanny  Cross  Bush,  told  them  of  letters  received  "from  brother 
Jay  and  cousin  Charley  while  they  were  in  the  mountains  pros- 
pecting together  and  hunting";  (f)  the  testimony  of  John 
Shober  that  he  thinks  he  met  "late  in  '65  or  early  in  '66"  at 
Diamond  City  in  Confederate  Gulch,  and  afterward  in  Helena, 
a  "tall  fellow" — ^  mining  man,  whose  name  was  Bush  and 
whose  feet  had  been  crippled  from  freezing  so  that  they  had 
to  be  amputated;  (g)  the  testimony  of  Joseph  A.  Bush  that  in 
the  early  seventies  he  saw  Jay  Cross  Bush  and  the  latter  was 
crippled,  his  toes  being  cut  off  both  feet,  and  that  not  later  than 
1875  he  read  a  letter  to  Joseph  Cross  from  Butte,  signed  with 
the  name  Charles  Colbert,  inquiring  for  Jay  Cross  Bush  and 
asking  for  an  answer  to  be  addressed  to  Butte  in  the  name  of 
Woolbeater;  (h)  the  testimony  of  Armagost,  Clement,  Beedy, 
Ozbum  and  Rice,  niece  and  children  of  Mrs.  Clement,  that 
Charles,  the  son  of  Nancy  Cross,  visited  Mrs.  Clement  at  her 
home  in  Lena,  Illinois,  that  before  doing  so  he  had  corre- 
spondence with  her,  that  he  stayed  several  days,  claimed  Mrs. 
Clement  as  his  "Aunt  Viny,"  and  said  he  was  living  in  Butte 
engaged  in  mining;  and  that  after  this  visit  he  wrote  her  a 
number  of  letters,  all  of  which  were  from  Butte,  and  which  she 
answered,  addressing  her  replies  to  "Charles  Colbert,  Butte, 
Montana";  (j)  the  testimomy  of  Scheuer  that  the  deceased  Col- 
bert told  him  of  having  prospected  at  various  places,  once  with 
a  companion  whose  feet  had  been  frozen;  (k)  the  testimony  of 
Prudhomme  that  the  deceased  mentioned  Pennsylvania — "he 
always  tell  me  that«s  where  he  was  come,"  and  said  he  had 
rained   in  Confederate   Gulch  with   a  partner  named  "Cross 
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Butch  or  Butch  Cross,"  whose  feet  had  been  frozen  so  that  he 
had  to  quit;  and  (1)  the  testimony  of  Newkirk  that  the  deceased 
told  him  he  had  lived  in  Pennsylvania. 

We  are  not  disposed  to  question  that  all  this  testimony,  taken  at 
face  and  unopposed,  is  sufficient  to  justify  the  view  that  Jay  Cross 
Bush  may  have  finally  told  the  truth,  and  that  the  deceased 
Charles  Colbert  was  the  son  of  Nancy  Cross  Colbert,  late  of  New 
York  and  Pennsylvania.  Corroboration,  however,  may  be  over- 
done, and  it  is  as  dangerous  to  prove  too  much  as  too  little.  So 
here,  certain  suggestive  features  may  be  noted.  It  is  strange,  for 
instance,  that  the  story  of  Jay  Cross  Bush  affords  no  incident, 
nor  the  name  of  a  person,  place  or  thing  throughout  his  whole 
alleged  itinerary  by  which  its  truth  or  accuracy  can  be  brought 
to  the  test ;  that  he  worked  on  mining  claims  for  others  in  Idaho 
and  Montana,  but  no  claim  nor  owner  can  he  mention;  that  he 
should  disclose  a  want  of  memory  as  to  everything  that  Colbert 
failed  to  tell  Woolbeater  or  the  latter  failed  to  recall;  that, 
pledged  to  keep,  as  he  says  he  did  keep,  the  identity  and  where- 
abouts of  his  companion  a  secret,  he  should  have  made  him 
notorious  by  his  letters;  that  he  mined  in  Confederate  Gulch 
when  that  noted  field  was  at  the  height  of  its  glory  and  when 
Diamond  City  was  its  metropolis,  yet  never  heard  of  such 
a  place,  did  not  believe  that  such  a  place  existed  and  did  not 
think  there  were  many  miners  in  the  gulch.  It  is  strange  that 
Charles  Colbert,  the  fugitive  from  justice,  anxious  to  hide  his 
identity  because  perhaps  his  life  depended  upon  it,  should  carry 
about  his  pei*son  and  zealously  cherish  the  record  that  might 
hang  him,  and  should  leave  in  his  wake  a  trail  of  correspondence 
that  a  blind  man  could  follow.  It  is  strange  that  Laisy  should 
describe  the  companion  of  Jay  Cross  Bush  at  Saginaw  as  a 
dark-complexioned  man;  that  though  but  fifteen  years  old  and 
attending  school,  he  should  have  associated  so  intimately  with 
these  two  grown  men;  that  he  should  have  Colbert  claiming 
birth  in  Germany  before  the  need  for  such  a  course  had  be- 
come apparent;  that  recalling  vividly  such  incidents  as  the 
Bible  and  the  testimony  in  court,  he  cannot  remember  any  other 
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person — ^judge,  counsel,  adversary  or  partner — concerned  in 
the  trial,  nor  anything  else  that  was  said,  nor  the  name  of  an- 
other person  in  the  whole  town  of  Saginaw  who  might  have 
met  or  known  Bush  or  Colbert  there,  and  that  he  was  a  co- 
townsman  of  Jay  Cross  Bush  at  Wells,  Minnesota,  last  com- 
municating with  him  in  1911.  It  is  strange  that  Joseph  A. 
Bush  and  other  members  of  the  family  should  testify  that  he 
and  they  first  learned  from  Charles,  on  his  visit  in  1860,  of 
the  death  of  Nancy  Cross  Colbert,  when  as  a  matter  of  fact 
Joseph  Cross  knew  and  told  Joseph  A.  Bush  of  it,  with  the 
circumstances,  a  year  or  more  prior  thereto;  that  Joseph  A. 
Bush  should  testify  that  on  their  visit  Charles  did  not  speak 
"Pennsylvania  Dutch,"  but  spoke,  read  and  wrote  High- 
German,  and  that  his  English  was  poor  but  understandable, 
when  he  had  previously  testified  in  one  deposition  that  he  did 
not  know  whether  Charles  could  talk  German  or  not,  but  his 
English  was  so  poor  that  signs  were  resorted  to,  and  had  tes- 
tified in  two  previous  depositions  that  Charles  talked  "Hog 
Dutch"  or  "Pennsylvania  Dutch";  that  he  should  now  testify 
concerning  the  letters  to  Joseph  Cross  from  Jay  Cross  Bush 
at  Helena,  and  from  Charles  Colbert  at  Butte,  when  in  pre- 
vious depositions,  though  asked  for  anything  within  his  knowl- 
edge that  might  be  of  value  or  interest,  he  made  no  mention  of 
them,  but  testified  that  he  never  knew  Colbert's  address  save 
that  it  was  somewhere  in  the  west;  that  he  should  now  testify 
that  the  name  of  Colbert,  Sr.,  was  Jacob  when  he  thought  it 
was  James,  testified  on  a  prior  occasion  that  all  the  family 
called  it  James,  and  distinctly  remembers  that  he  himself  as  a 
boy  always  referred  to  him  as  "Uncle  James";  that  he  should 
at  first  stoutly  deny  speaking  a  word  to  anyone  about  the  sub- 
stance of  his  testimony  but  finally  admit  that  Jay  Cross  Bush, 
after  being  in  Butte  on  this  business,  made  him  a  three-months' 
visit  at  Kansas  City,  during  which  they  discussed  at  length 
their  relationship  with  Charles  Colbert,  and  that  Jay  Cross 
Bush  then  convinced  him  that  the  nam^  of  Colbert,  Sr.,  was 
not  James  but  Jacob,  and  that  Charles  spoke,  not  "Pennsyl- 
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vania  Dutch"  but  High-German,  because  that  was  the  written 
language  and  Charles  could  read  it.  It  is  strange  that  Jo- 
seph Cross  should  in  1864  have  received  a  letter  from  **  Brother 
Jay  and  Cousin  Charles''  in  Idaho,  when  they  had  been  gone 
from  Idaho  for  at  least  two  years,  and  that  Eugene  Bush,  who 
was  bom  in  1854,  should  testify  as  though  he  had  resided  in 
Iowa  continuously  from  1860  to  1874,  if  his  twin  sister,  Mrs. 
Joslyn,  is  correct  in  saying  that  he  was  adopted,  taken  south 
and  lived  south  until  nearly  grown.  It  is  strange  that  a  man 
whom  Shober  met  in  Diamond  City  in  the  early  days  should 
be  a  man  who  never  saw  that  place  and  did  not  know  of  its 
existence;  and  that  Charles  Colbert  should  write  to  Joseph 
Cross  mentioning  the  name  of  Woolbeater  and  asking  an  an- 
swer to  Butte  in  that  name  four  years  before  Woolbeater  ever 
saw  Butte  and  seven  years  before  he  and  Colbert  met.  It  is 
strange,  if  Charles,  the  son  of  Nancy,  was  bom  in  1834,  that 
Mrs.  Beedy,  who  was  bom  twelve  years  later,  should  remember 
seeing  him  when  he  was  ten  or  eleven  years  old ;  that  of  the  five 
witnesses  testifying  to  his  first  visit  to  Mrs.  Clement,  those  who 
saw  him  should  describe  him  as  a  man  five  feet  nine  or  ten 
inches  tall;  and  that  the  only  thing  which  could  give  the  evi- 
dence of  that  visit  or  the  alleged  letters  to  Mrs.  Clement  any 
meaning  or  value,  to-wit,  the  relationship  of  Charles  to  Mrs. 
Clement,  should  be  discredited  in  effect  by  the  findings  and 
judgment  herein.  It  is  strange  that  Newkirk,  to  whom  Col- 
bert mentioned  Pennsylvania  as  a  place  where  he  had  lived, 
should  also  state  that  Colbert  spoke  of  having  been  in  Phila- 
delphia, a  place  where,  so  far  as  this  record  discloses,  Charles, 
the  son  of  Nancy,  had  never  been.  Finally,  it  is  strange  that 
to  Prudhomme  alone  should  Colbert  have  mentioned  Utah  as 
a  place  where  he  had  lived  or  used  the  name  **  Cross  Butch  or 
Butch  Cross"  or  claimed  to  have  **come  from"  Pennsylvania, 
and  that  Prudhomme  should  have  displayed  much  willingness 
to  discuss  his  testimony  with  counsel  for  respondents,  refusing 
any  information  whatever  to  counsel  for  the  state.    It  may  be 
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that  no  one  of  these  features  is  in  itself  important ;  the  mass  of 
them  leaves  an  impression  which  it  is  difficult  to  efface. 

To  combat  the  showing  thus  made,  the  state  submitted  a 
volume  of  evidence  amounting  to  450  pages  of  this  record,  the 
material  portions  of  which  may  be  abstracted  as  follows : 

William  I.  Lippincott  testified  in  substance:  I  knew  Charles 
Colbert  from  the  summer  of  1881  until  his  death  and  was  his 
attorney;  I  know  his  signature;  the  affidavit  Exhibit  *'B," 
wherein  it  is  recited  that  the  affiant  Charles  Colbert  ''is  a  de- 
clared citizen  of  the  United  States,  having  declared  his  inten- 
tions to  become  a  citizen  at  a  special  term  of  court  held  at  Mon- 
ticello,  county  of  White,  state  of  Indiana,  in  the  year  1859," 
was  signed  by  him.  He  also  signed  the  deposition  shown  me 
given  on  February  16,  1895  (in  a  case  named,  pending  in  the 
federal  court),  wherein  he  testified  that  he  had  been  a  placer 
miner  since  1863;  that  he  arrived  in  Idaho  in  1863,  came  to 
Montana  in  June,  1865,  and  settled  in  Butte  in  July,  1866.  I 
have  seen  the  citizenship  papers  issued  to  him  at  Butte  in 
1897  and  was  present  when  they  were  issued;  he  claimed  that 
final  papers  had  been  issued  to  him  in  Idaho  but  were  burned 
up  in  his  cabin  in  1890,  and  could  not  be  replaced  because  the 
original  records  were  lost.  I  talked  with  him  often  about  his 
history;  I  told  him  I  was  from  Pennsylvania,  but  he  told  me 
at  various  times  that  he  had  come  from  Germany.  I  know 
** Pennsylvania  Dutch"  and  can  distinguish  between  it  and 
German;  my  recollection  is  Colbert  did  not  speak  ''Pennsylvania 
Dutch."  He  often  told  me  he  had  no  relatives  at  aU;  that 
after  his  father  died,  his  sister  died  and  then  his  mother;  that 
when  about  seventeen  or  eighteen  years  of  age  he  left  the 
country  and  came  to  America.  He  told  me  of  going  to  Aspin- 
wall  and  across  the  Isthmus;  he  came  to  Butte  gradually  by 
'ivay  of  San  Francisco,  Walla  Walla  and  Alder  Gulch. 

Neil  Ward,  deputy  county  clerk  and  recorder  of  Silver  Bow 
county,  produced  two  election  registers,  the  entries  in  which 
show  that  in  1890  Charles  Colbert  registered  in  district  No.  10 
as  "Age?    55;  where  bomt    Germany;  Papers!    Lost";  and 
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in  1892  he  registered  in  district  No.  8  as,  **Aget    57;  where 
bom!    Prussia;  made  affidavit  of  papers  lost." 

James  F.  O'Brien,  deputy  clerk  of  the  district  court,  pro- 
duced the  official  record  of  that  court  showing  that  on  Janu- 
ary 9,  1897,  Charles  Colbert  appeared  and  as  a  native  of  Ger- 
many took  the  oath  of  allegiance  to  the  United  States,  re- 
nounced allegiance  to  William  II,  Emperor  of  Germany,  and 
was  thereupon  adjudged  to  be  a  citizen  of  the  United  States. 

John  Woolbeater  testified:  "I  was  bom  in  Hamburg,  in 
the  northern  part  of  Germany,  in  1840;  came  to  Montana  in 
1867,  to  Butte  in  1881;  was  absent  from  Butte  between  1885 
and  1890.  First  met  Charles  Colbert  in  1882;  that  fall  and 
winter  I  lived  in  a  cabin  about  100  feet  from  where  he  lived; 
saw  him  every  day;  talked  with  him  for  hours;  we  were  and 
always  have  been  friendly;  after  1890  I  lived  with  him  in  the 
same  cabin  for  a  couple  of  years,  and  after  that  I  lived  in  a 
cabin  about  100  feet  away  from  him ;  I  took  care  of  him  in  his 
later  years;  often  talked  with  him,  nearly  every  day  during 
the  winters  about  his  life,  the  old  country  and  what  he  was 
doing  there.  He  told  me  that  when  he  was  a  boy  he  worked 
for  the  farmers,  taking  out  sheep  in  the  morning  and  bringing 
them  back  in  the  evening,  and  when  he  got  bigger  he  took 
cows  out;  this  was  around  the  village  of  Karstaedt,  Province 
of  Brandenburg,  Prussia;  after  that  he  worked  for  a  farmer 
called  Nagel,  who  was  a  government  officer,  a  'Schulze';  he 
said  his  father  and  mother  worked  there  the  same  as  he  did; 
he  said  his  father  and  mother  and  sister  died  before  he  came 
to  America;  there  were  two  cousins  on  his  mother's  side  living 
in  Germany,  to  whom  he  had  sent  money  before  I  knew  him. 
He  left  Karstaedt  once  and  went  to  work  for  the  German 
government  at  a  harbor  near  Oldenburg.  We  often  talked  of 
Hamburg,  which  he  said  he  had  visited,  and  he  mentioned 
streets  and  places  that  I  knew,  and  he  told  me  he  had  stopped 
at  the  'TarhoflP,'  an  emigrant  hotel  there.  He  said  he  had 
sailed  from  Bremerhaven  in  1858  and  entered  the  United 
Stales  at  New  York  City;  that  when  he  got  here  he  worked  on 
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a  farm  in  New  York  state  for  American  people;  as  lie  could 
speak  no  English  he  soon  quit  and  sought  work  from  Germans, 
but   did  not   say  just  where.    Later  he  worked   in  a  sawmill 
and  got  an  interest  in  one  near  Saginaw,  Michigan.    From 
there  he  went  to  New  York,  wanting  to  go  to  South  America, 
but  when  he  got  to  Aspinwall  they  told  him  there  was  war  in 
Peru  and  so  he  changed  his  mind  and  came  to  California;  he 
worked  there  on  a  farm  and  went  from  there  to  Idaho,  mining 
at  Idaho  City  and  Silver  City.     He  went  from  Idaho  to  Walla 
Walla,  worked  in  a  brewery  there,  and  next  spring  or  summer 
started  for  Montana.     He  said  he  first  worked  in  the  Blackfoot 
country  for  wages  but  did  not  get  them,  so  he  went  to  work 
for  himself  and  never  worked  for  wages  any  more.    He  spoke 
of  Confederate  Gulch  as  one  of  the  places  where  he  had  mined, 
and  that  he  came  from  there  to  Butte  in  1866.     He  never  men- 
tioned the  name  of  Jay  Cross  Bush  to  me,  nor  having  a  part- 
ner whose  feet  had  frozen.    The  German  people  speak  with 
different  dialects,  and  Colbert's  dialect  was  that  of  northern 
Germany.    I  never  knew  of  his  receiving  but  one  letter,  and 
that  was  from  Adolph  Wetzstein,  who  was  visiting  in  Cincin- 
nati ;  no  letters  ever  came  to  me  or  in  care  of  my  address  for  him. 
He  told  me  he  had  no  relatives.    He  could  not  write  English 
but  could  read  printed  English.     I  know  Jay  Cross  Bush;  he 
came  to  my  cabin  two  or  three  times  and  talked  to  me  about 
this  matter,  perhaps  ten  or  fifteen  minutes,  and  I  told  him 
what  I  knew  about  Colbert.     Colbert  told  me  he  spelled  his 
name  differently  in  Germany,  and  he  spelled  it  for  me,  'Fred- 
erick Carl  Kolbow.'    The  only  books  I  ever  saw  in  his  posses- 
sion were  a  German    Bible  which  he    bought  after   his  cabin 
burned  in  1890  from  a  woman  peddler,  together  with  a  por- 
trait of  Bismarck;  Colbert  waa  stuck  after  Bismarck.    I  re- 
member writing  to  Germany  in  reference  to  his  death ;  I  wrote 
first  to  the  schoolmaster  and  to  the  minister  of  the  church  at 
Kai-staedt,  and  afterward  I  wrote  to  Nagel,  the  *Schulze.'  " 

Three  letters  addressed  to  Woolbcater,  and  one  certificate  ad- 
mitted by  consent  as  part  of  the  cross-examination  of  Wool- 
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beater,  all  from  "Karstaedt,  Province  Brandenburg,  Pruflsia," 
dated,  respectively,  November  23,  1903,  December  26,  1905,  and 
January  9,  1906  (2),  signed  by  "Nagel,  Magistrate  of  Ear- 
staedt,"  assert  in  effect  that  Frederick  Kolbor,  one  time  a  ser- 
vant of  the  magistrate's  father,  emigrated  to  America  in  1858; 
one  letter  and  the  certificate  say  he  was  born  in  Germany  on 
May  9,  1831. 

A.  W.  Barnard  testified  that  he  first  met  Colbert  in  the  fall 
of  1866,  or  the  summer  of  1867,  and  knew  him  right  well  from 
then  to  his  death;  that  he  talked  with  him  about  his  birth- 
place and  previous  history;  that  he  had  heard  Colbert  say  he 
came  from  Germany;  that  about  a  year  and  a  half  before  his 
death  the  witness  called  upon  him — ^he  was  in  a  pitiable  con- 
dition— ^and  asked  him  why  he  did  not  get  someone  to  come  and 
look  after  him;  he  answered  that  he  had  not  a  relative  on 
earth.  The  witness  asked  him  about  his  parents,  and  he  said 
they  were  dead.  Asked  how  he  got  to  the  country,  and  he  an- 
swered that  he  had  stolen  on  shipboard,  landed  at  Philadelphia, 
worked  first  for  a  German  baker,  next  for  an  ice-cream  maker, 
then  wandered  westward  as  far  as  St.  Louis,  where  he  took  a 
boat  which  finally  brought  him  to  Fort  Benton. 

George  M.  Bourquin  testified:  '*I  knew  Charles  Colbert  and 
was  his  attorney  from  the  fall  of  1899  until  he  died ;  he  spoke 
to  me  a  number  of  times  about  his  birth-place  and  early  life. 
He  assured  me  several  times  that  he  had  been  bom  in  Germany — 
in  Prussia,  I  think.  When  around  seventeen,  or  past  seventeen, 
he  had  come  down  to  the  coast  and  worked  in  the  shipyards  there 
at  Kiel.  He  stated  that  his  father  and  mother  were  living  at 
that  time;  that  they  had  no  other  relatives;  that  he  had  no 
other  relatives  at  the  time  he  was  telling  me,  his  mother  and 
father  having  died;  that  the  only  other  relative,  other  mem- 
ber of  the  family  besides  himself,  had  been  a  younger  sister 
who  died  at  or  about  the  time  he  left  home.  He  came  down 
to  Kiel  and,  as  I  said,  worked  in  the  shipyards  for  a  while  and 
then  managed  to  get  aboard  a  vessel  and  came  over  to  Eng- 
land, and  from  England  he  came  to  America.    I  think  he  said 
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he  came  to  New  York.  Thereafter  he  went  to  San  Francisco 
and  finally  worked  his  way  up  to  Montana.  He  related  some 
instances  connected  with  his  trip  to  Idaho,  in  reference  to  pros- 
pecting on  the  way.  I  never  heard  Jdm  mention  the  name  of 
Jay  Cross  Bush,  nor  speak  of  having  relatives  in  the  United 
States,  or  having  corresponded  with  any  relatives  in  the  United 
States  at  any  time.  I  have  an  idea  that  he  told  me  how  he 
got  from  New  York  to  San  Francisco,  but  I  cannot  say  whether 
he  told  me  he  went  across  country.  I  have  a  recollection  of 
his  being  in  the  interior  for  a  while,  either  in  Illinois  or  In- 
diana, but  whether  he  went  on  across  or  went  back  by  Panama 
I  cannot  recollect." 

Valendine  Kropf  testified:  *'I  was  born  in  Germany ;  first 
met  Charles  Colbert  about  September,  *66,  here  in  Butte.  He 
told  me  he  came  from  Elk  Creek  or  Elk  City,  Idaho.  He  talked 
German,  the  dialect  peculiar  to  northwestern  Prussia,  and  not 
Pennsylvania  Dutch.  He  told  me  he  had  no  relatives.  He  said 
he  came  to  Idaho  from  California.  He  was  a  rank  Democrat 
and  took  *  Brick  Pomeroy's  Democrat,*  a  political  paper  from 
the  states,  published  at  La  Crosse,  Wisconsin." 

Gus  Fitschen  testified:  '*I  am  a  resident  of  Butte  for  twenty- 
nine  years,  German  by  birth;  knew  Colbert  since  1884  and 
was  quite  friendly  with  him;  remember  hearing  him  and  a 
south  German  named  Schwab  quarreling  in  a  friendly  way 
about  the  respective  parts  of  Germany  they  came  from;  one 
would  stick  up  for  his  part  and  the  other  for  the  part  he  came 
from.  I  would  consider  from  Colbert's  language  that  he  was 
from  North  Germany;  he  did  not  speak  Pennsylvania  Dutch." 

Charles  Schmidt  testified:  '*I  was  bom  in  Baden,  South 
Germany,  and  lived  in  Butte  since  1881;  was  well  acquainted 
with  Colbert;  saw  him  often.  He  spoke  English  brokenly  and 
German  well.  His  dialect  was  that  of  the  North  German 
province  of  Brandenburg ;  he  did  not  speak  Pennsylvania  Dutch. 
Very  often  he  said:  *I  am  a  Brandenburger. '  " 

Louis  Lienemann  testified:  **I  have  lived  in  Butte  thirty-two 
years;  knew  Charles  Colbert.    I  was  bom  in  Baden;  I  speak 
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German.  I  knew  of  Colbert  having  a  friend  write  letters  for 
him  to  his  sister  in  the  old  country  and  I  would  write  the  ad- 
dress for  him;  I  do  not  remember  the  name  of  his  sister  or 
the  place,  except  it  was  Brandenburg,  Prussia;  perhaps  three, 
four  or  five  letters  I  addressed,  the  last  in  1883  or  1884.  Col- 
bert spoke  the  Prussian  dialect,  real  Brandenburg;  he  did  not 
speak  Pennsylvania  Dutch.  He  used  to  sing  Prussian  songs  in 
the  California  Brewery,  but  I  did  not  encourage  him ;  I  stopped 
him.    He  wrote  with  difficulty  either  German  or  English." 

Certified  up  to  this  court  as  an  original  exhibit  is  the  photo- 
graphic copy  of  a  declaration  of  intention  to  become  a  citizen 
of  the  United  States,  made  at  Monticello,  in  the  circuit  court 
of  White  county,  Indiana;  it  bears  date  March  31,  I860;  the 
name  of  the  declarant  is  uncertain;  it  looks  like  *' Frederick 
Colbon,"  but  may  be  **  Frederick  Colbow." 

Peter  Breen  testified :  *  *  I  am  an  attorney  at  law ;  I  know  Jay 
Cross  Bush  and  Eugene  Bush;  I  first  saw  Eugene  Bush  at  my 
office  about  nine  years  ago  (1905)  several  times.  He  said  he 
was  a  brother  of  Jay  Cross  Bush,  who  was  claiming  to  be  sole 
heir  of  Charles  Colbert,  and  he  said,  'If  Jay  Cross  Bush  had 
anything  coming  he  was  in  on  it,'  that  he  had  no  recollection 
and  knew  nothing  of  the  relationship  himself,  but  if  Jay  Cross 
was  a  cousin  he  was;  I  asked  him  if  he  was  from  Cortland, 
Cortland  county,  New  York,  and  he  said  he  was  not,  nor  Jay 
Cross  Bush  was  not  either,  and  I  said,  *That  is  the  place  that 
Charley  Colbert  and  Jay  Cross  Bush  lived';  he  says  it  was  not. 
•  •  •  He  said  if  he  left  from  any  place  with  Jay  Cross 
Bush  he  left  from  near  Independence,  Iowa,  but  he  had  no 
knowledge  of  it,  and  there  was  none  of  the  family  had  any 
knowledge  of  it,  with  the  possible  exception  of  one  sister;  that 
there  was  no  one  at  home  that  was  old  enough  to  remember  it, 
and  they  knew  nothing  of  it.  He  asked  me  if  he  would  work 
with  us  in  the  case  and  not  make  known  that  Jay  Cross  Bush 
had  perjured  himself  in  this  court,  would  I  remain  in  the  case, 
and  I  said  no,  I  would  not;  and  I  said,  *What  is  the  matter 
with  the  rest  of  those  brothers  and  sisters  coming  in  and  mak- 
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ing  the  same  exposure  later!'  and  he  said,  ^ There  is  only  one 
of  them  that  is  old  enough  to  remember,  and  it  is  doubtful  if 
she  was,  and  she  is  up  in  [either  Minnesota  or  Michigan,  I  do 
not  remember  which  state],  and  don't  know  anything  of  this 
yet  and  may  never  hear  of  it.'  When  we,  Mr.  Morrin  and  I, 
told  him  we  wanted  no  more  to  do  with  the  case,  that  we  were 
through,  they  started  to  discuss  and  later  called  us  back  and 
made  this  proposition  about  they  keeping  quiet  and  not  making 
it  public,  the  relationship,  that  is  the  relationship  of  Oene 
Bush  and  the  other  members  of  the  family,  and  go  on  the  way 
we  had  gone.'* 

Counsel  for  the  respondents  indicate  with  much  precision 
wherein  the  evidence  for  the  state  is  not  consistent  in  detail,* 
that  Lippincott  and  Woolbeater  are  not  worthy  of  belief;  that 
the  case  discloses  the  marvel  of  a  man  bom  and  reared  in 
Germany — ^where  compulsory  education  has  prevailed  for  over 
a  century — ^who  could  not  write  in  German;  and  that  Colbert's 
devotion  to  ** Brick  Pomeroy's  Democrat"  is  evidence  that  he 
did  not  come  from  Germany.  These  things  are  not  to  be  ig- 
nored, but  in  considering  their  weight,  regard  is  to  be  had  to 
the  fact  that  Charles  Colbert,  the  only  person  who  could  re- 
solve or  fully  explain  them  is  dead,  that  the  position  of  the 
state  is  purely  defensive  and  need  not  be  entirely  harmonious, 
and  that  most  of  the  discordances  which  do  appear  are  such 
as  may  come  from  the  recollection  of  witnesses  touching  mat- 
ters with  the  minutiae  of  which  they  would  probably  not  charge 
their  minds.  So,  as  to  Colbert's  writing  German,  the  evi- 
dence is  not  altogether  consistent,  and  it  is  far  from  proving 
that  he  could  not  do  so.  But  let  this  be  assumed,  that  fact 
alone  is  not  decisive  against  his  German  nativity.  Granting, 
as  of  common  knowledge,  that  Germany  has  led  all  European 
nations  in  attention  to  popular  education,  that  it  is  now  the 
aim  of  a  very  purposeful  government  to  see  that  all  children 
attend  school  for  a  certain  period  every  year  until  the  age  of 
fourteen  is  attained,  and  that  in  consequence  of  such  policy, 
illiteracy  has  been  **  practically  eliminated"  (8  Universal  En- 
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cylopedia,  640) ;  still,  it  has  not  been  within  the  power  even 
of  German  organization  to  prevent  all  evasion,  as  shown  by 
the  fact  that  237  out  of  every  ten  thousand  recruits  for  the 
army  were  unable  to  read  or  write  as  late  as  1876  (Encyc.  Bri- 
tanica.  Art.  ** Germany"),  and  there  is  reason  to  believe  that 
the  percentage  was  vastly  higher  in  Brandenburg  during  the 
third  and  fourth  decades  of  the  nineteenth  century.  We  con- 
fess our  inability  to  appreciate  the  significance  in  Colbert's 
being  a  ''rank  Democrat"  and  taking  Brick  Pomeroy's  paper. 
Ex  Jiypothesi,  there  is  no  other  alternative:  Colbert  was  from 
Germany  or  he  was  from  Pennsylvania ;  we  see  no  inherent  dif- 
ficulty in  an  Americanized  foreigner  becoming  a  zealous  par- 
tisan, and  the  improbability  of  a  German  being  a  Democrat  is 
not  demonstrably  greater  than  the  like  improbability  in  the 
case  of  a  Pennsylvanian.  In  any  event,  and  assuming,  for  the 
reasons  assigned  by  counsel,  that  Lippincott  and  Woolbeater 
are  to  be  disregarded  save  when  corroborated,  there  remains 
the  residuum  that  on  at  least  twelve  specified  occasions — ^five 
times  under  oath — Charles  Colbert,  deceased,  declared  himself 
to  be  a  native  of  Germany,  on  five  of  these  he  mentioned 
Prussia,  on  three,  the  province  of  Brandenburg  in  Prussia, 
and  on  one  the  village  of  Karstaedt  in  that  province  and  king- 
dom; that  six  witnesses  who  ought  to  know  declare  his  spoken 
dialect  to  have  been  not  ** Pennsylvania  Dutch"  but  North 
German  or  Prussian ;  that  other  testimony  shows  the  persistence 
of  Colbei't's  claim  up  to  the  hour  of  his  death — ^for  he  left  no 
wdll — that  he  had  not  a  relative  on  earth.  Evidence  such  as 
this  is  not  to  be  lightly  treated,  nor  easily  overborne.  Indeed, 
to  prevail  against  it  the  proof  to  the  contrary  should  be  clear 
and  convincing;  and  we  cannot  regard  these  repeated  testi- 
monies of  Charles  Colbert  to  his  own  nativity  and  identity  as 
satisfactorily  avoided  by  the  explanation  offered  in  the  evi- 
dence for  the  respondents.  Without  denying  their  claim  to 
a  relative  of  that  name,  we  think  the  case  as  a  whole  prepon- 
derates against  the  finding  that  Charles  Colbert,  deceased,  the 
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right  to  whose  estate  is  here  involved,  was  the  son  of  Nancy 
Cross  Colbert  as  asserted  by  them. 

The  judgment  and  order  appealed  from  are  therefore  re- 
versed and  the  proceeding  is  remanded  to  the  district  court  of 
Silver  Bow  county,  with  direction  to  dismiss  the  respondents' 
petition. 

Reversed  and  remamded. 

Mb  Chiep  Justice  Bbantly  and  Mr.  Justice  Holloway 
concur. 


MBLZNER,  Admb.,  Respondent,  v.  CHICAGO,  MILWAXJKEB 
&  ST.  P.  RY.  CO.  bt  al..  Appellants. 

(No.  3,580.) 
(Submitted  Noyember  6,  1915.    Decided  December  22,  1915.) 

[153  Pac.  1019.] 

Railroads — Crossings — Action  for  Death — Master  and  Servant — 
Negligence — Safe  Working  Place — Trial — Iv^trvctions — Cross- 
examin>ation — Excessive  Verdict. 

Trial — Motion  for  Nonsuit — Waiver. 

1.  By  electing  to  proceed  with  their  evidence  after  their  motion  for 
nonsuit  had  been  denied,  defendants  assumed  the  risk  of  supplying 
the  deficiencies  of  plaintiff's  case  by  the  testimony  of  their  own  wit- 
nesses, and  to  whatever  extent  this  was  done,  the  alleged  error  in  the 
ruling  was  cured. 

Master  and  Servant — Action  for  Death — Negligence — Proof. 

2.  In  an  action  to  recover  damages  for  wrongful  death,  alleged  to 
have  been  caused  by  the  negligence  of  decedent's  employer,  it  is  not 
necessary  that  plaintiff  prove  every  act  of  negligence  charged;  to 
recover,  it  is  sufficient  to  prove  any  act  properly  pleaded,  as  a  proxi- 
mate cause  of  the  death. 

Same — Railway  Crossings — Failure  to  Ring  Bell — Effect. 

8.  Where  a  person,  seeing  a  train  approaching,  is  killed  in  an  en- 
deavor to  effect  a  crossing  ahead  of  the  train,  failure  of  the  enginemen 
to  ring  the  locomotive  bell  or  sound  the  whistle,  though  punishable  as 
a  misdemeanor  under  section  4289,  Revised  Codes,  is  not  a  proximate 
cause  of  the  death. 

[As  to  duties  of  railroad  companies  to  persons  approaching  track, 
Bee  note  in  20  Am.  St.  Rep.  452.] 
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Same—S^fe  Working  Place — ^Instruction — Inapplicability. 

4.  An  instruction  announcing  the  rule  of  care  required  of  the  master 
with  respect  to  the  servant's  working  place  was  inapplicable  where 
the  accident  occurred  to  a  shop  employee  of  defendant  railway  com- 
pany, on  its  track  some  six  or  seven  hundred  feet  away  from  decedent'a 
place  of  employment. 

Same — Contributory  Negligence — Pleading — ^Insufficiency. 

5.  Defendant  having  denied  negligence  on  its  part,  an  allegation  in 
the  answer  that  decedent  came  to  his  death  through  his  own  careless- 
ness and  negligence  was  not,  under  Birsch  v.  Citizens*  El.  Co.,  36  Mont 
574,  a  plea  of  contributory  negligence;  and  instructions  on  the  subject 
were  improper. 

Trial — Defective  Instruction — Duty  of  Appellant. 

6.  In  the  absence  of  an  offered  instruction  outlining  the  case  more 
succinctly  than  did  the  one  given,  complaint  of  the  one  submitted  is 
without  merit. 

Same — Improper  Cross-examination. 

7.  Cross-examination  of  a  witness  concerning  the  substance  of  his 
deposition  taken  some  time  before  the  trial  was  error  where  the  docu- 
ment was  not  produced  or  its  absence  accounted  for. 

Same — Instructions — Law  of  Case — Duty  of  Jury. 

8.  The  instructions  to  the  jury  are  the  law  of  the  case,  and  binding 
upon  the  jury;  a  verdict  contrary  thereto  is  against  law.  and  cannot 
be  upheld. 

Same — Excessive  Verdict. 

9.  A  verdict  for  $20,000  for  the  alleged  negligent  killing  of  a  railway 
shop  employee  was  not  warranted  where,  under  an  instruction  to  the 
jury  given  without  objection,  recovery  was  limited  to  the  pecuniary 
loss  suffered  by  the  decedent's  widow  and  children,  and  the  evidence 
disclosed  that  for  a  year  and  ten  months  prior  to  his  death,  he  had 
contributed  about  $50  to  their  support. 

[As  to  who  is  "dependent"  within  statute  giving  right  of  action  for 
death  by  wrongful  act  to  persons  dependent  on  deceased,  see  note  in 
Ann.  Cas.  1912B,  733.] 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernan,  Judge. 

Action  by  A.  B.  Melzner,  as  administrator  of  the  estate  of 
Albert  Page,  deceased,  against  the  Chicago,  Milwaukee  &  St. 
Paul  Eailway  Company  and  another.  Judgment  for  plaintiff. 
Defendants  appeal  from  the  judgment  and  an  order  denying 
them  a  new  trial.    Reversed  and  remanded  for  a  new  trial. 

Messrs.  Shelton  <&  Furman  and  Mr,  A,  J.  VerJieyen,  for  Ap- 
pellants, submitted  a  brief;  Mr.  Fred.  J,  Furman  argued  the 
cause  orally. 

Under  any  view  of  the  case,  the  plaintiflf  must  fail,  because 
of  the  fatal  failure  of  proof.    The  prim^a  facie  presumption 
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that  defendants  discliarged  their  duty  to  plaintiff  must  be  over- 
come by  proof  of  neglect  on  part  of  defendant.  {Kelley  v. 
Cable  Co,,  7  Mont.  70,  14  Pac.  633.)  An  employee  who  seeks 
to  recover  for  negligence  must  establish  that  negligence  by 
proof.  (Nolan  v.  Montana  Central  Ry,  Co.,  25  Mont.  107,  63 
Pac.  926.)  The  burden  of  proof  is  upon  plaintiff  to  show  by 
competent  evidence  the  negligence  of  the  defendant  as  alleged 
{Shaw  V.  New  Year  etc.  M,  Co.,  31  Mont.  138,  77  Pac.  515), 
and  to  show  that  he  was  injured  through  defendant's  negligence. 
(Winnicott  v.  Orman,  39  Mont.  339,  102  Pac.  570.)  Failure 
to  make  prima  facie  proof  of  one  of  the  grounds  of  negligence 
specifically  alleged  in  the  complaint  is  fatal,  and  proof  of  a 
ground  not  alleged  cannot  aid  plaintiff.  (Hoskins  v.  NortJiern 
Pac.  Ry.  Co.,  39  Mont.  394,  102  Pac.  988.)  He  must  show  that 
the  proximate  cause  of  the  injury  was  the  defendants'  negli- 
gence. {Knuckey  v.  Butte  Electric  R.  Co.,  41  Mont.  314,  109 
Pac.  979;  Therrxavlt  v.  England,  43  Mont.  376,  116  Pac.  581.) 
The  burden  of  proving  defendants'  negligence  is  upon  the  plain- 
tiff. {Byrnes  v.  Butte  Brew.  Co.,  44  Mont.  328,  Ann.  Cas. 
1913B,  440,  119  Pac.  788.)  To  support  a  judgment  there  must 
be  substantial  evidence  of  every  fact  necessary  to  a  recovery. 
Mere  conjecture  or  speculation  are  not  sufficient.  (Tudor  v. 
Northern  Pac.  R.  Co.,  45  Mont.  456,  124  Pac.  276.)  Plaintiff 
must  prove  every  material  allegation  of  his  complaint  put  in 
issue.  (Killeen  v.  Barnes  King  Dev.  Co,,  46  Mont.  212, 127  Pac. 
89.) 

Messrs.  Mackel  &  Tyvand,  for  Respondents,  submitted  a  brief ; 
Mr.  Henry  A.  Tyvand  argued  the  cause  orally. 

Plaintiff  charges  that  the  defendants  furnished  no  means  of 
ingress  and  egress  to  the  deceased  and  compelled  him  to  walk 
over  the  track,  etc.  And  in  support  of  this  there  is  testimony 
that  there  was  no  sidewalk  across  the  track;  there  was  no 
overhead  track;  and  in  fact  there  was  no  provision  made  for 
the  deceased  and  his  fellow-employees  to  cross  from  the  depot 
to  the  roundhouse.    Harlowtown  is  north  of  the  depot  and  the 
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roundhouse  is  south  of  the  depot,  and  the  plaintiff  and  all  of 
the  employees  lived  north  of  the  depot  and  they  all  had  to 
cross  this  track,  which  was  done  with  the  knowledge,  acqui- 
escence and  consent  of  the  defendants,  especially  the  cor- 
poration, and  no  provision  of  any  kind  was  made  to  supply 
them  with  a  place  of  egress  and  ingress.  On  the  subject  of 
the  master's  duty  with  reference  to  providing  a  safe  place  of 
ingress  and  egress  to  a  servant's  place  of  work  and  a  safe  place 
to  work,  we  submit  the  following  authorities:  3  Labatt,  Master 
and  Servant,  sec.  1000;  26  Cyc.  1087;  4  Current  Law,  p.  551; 
6  Current  Law,  p.  541;  1  Bailey,  Personal  Injuries,  p.  220; 
Newliouse  v.  Kanawha  &  W.  V.  R.  Co.,  62  W.  Va.  562,  59  S.  E. 
1071;  Lamphere  v.  Oregon  R,  &  Mon.  Co,,  196  Fed.  336,  116 
C.  C.  A.  156,  47  L.  R.  A.  (n.  s.)  1. 

There  was  sufficient  circumstantial  evidence  to  sustain  the 
allegation  that  deceased  stumbled  over  some  wreckage  left  in 
the  yard.  That  it  may  be  inferred  from  circumstantial  evidence 
how  a  person  is  injured,  is  supported  by  the  following  authori- 
ties :  Beeler  v.  Butte  &  London  etc.  Dev.  Co,,  41  Mont.  465,  1100 
Pac.  528;  Domitrovich  v.  Stone  etc.  Eng.  Corp.,  44  Mont.  7, 
118  Pac.  760;  Coalgate  v.  Hurst,  25  Okl.  588,  107  Pac.  657; 
Petroleum  Iron  Works  Co.  v.  Wantland,  28  Okl.  481,  114  Pac. 
717 ,  225  U.  S.  697,  56  L.  Ed.  1262.  Matters  left  in  the  yards, 
causing  employees  to  stumble  and  fall,  is  a  ground  of  negligence. 
(3  Labatt,  Master  and  Servant  (2d  ed.),  p.  2676,  sec.  1000.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  November,  1912,  Albert  Page  was  employed  by  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  as  a  car  repairer  in 
the  shops  at  Harlowtown.  He  was  killed  by  an  incoming  east-- 
bound  freight  train,  and  this  action  by  the  administrator  of 
his  estate  was  brought  to  recover  damages.  The  railway  com- 
pany, Homer  Ganon,  the  engineer  in  charge  of  the  locomotive 
at  the  time  of  the  accident,  and  Hugh  Spencer,  superintendent, 
were  joined  as  defendants.     Spencer  was  dismissed  on  motion 
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for  nonsuit,  and  the  trial  proceeded  upon  the  issues  made  by 
the  complaint,  the  answer  of  the  other  defendants  and  the 
reply  thereto.  A  verdict  was  returned  in  favor  of  the  plain- 
tiff for  $20,000,  and  from  the  judgment  entered  thereon  and 
from  an  order  denying  a  new  trial,  these  appeals  are  prosecuted. 

The  main  line  of  the  railway  extends  substantially  east  and 
west,  south  of  the  town  of  Harlowtown  and  immediately  south 
of  the  passenger  depot.  South  of  the  main  line  are  six  side- 
tracks, and  south  of  these  tracks,  and  southeast  of  the  depot, 
600  or  700  feet  distant,  are  the  roundhouse  and  shops.  Com- 
pany employees  who  live  in  the  town  reach  their  places  of  em- 
ployment at  the  shops  by  crossing  the  tracks  from  or  near  the 
depot.  Page  was  kiUed  early  in  the  morning  of  Noveihber 
15,  1912,  while  he  was  attempting  to  cross  the  tracks  from  a 
point  west  of  the  depot  to  his  place  of  work.  At  the  conclu- 
sion of  plaintiff's  case  in  chief  the  defendants  moved  for  a  non- 
suit, which  was  denied  as  to  the  railway  company  and  Oanon. 
In  this  ruling  the  trial  court  erred.  The  plaintiff  had  failed 
altogether  to  make  out  a  prima  facie  case  of  actionable  negli- 
gence. About  all  that  can  be  said  is,  that  he  established  that 
Page  was  run  over  and  killed  in  a  race  with  the  train  for  the 
[1]  crossing.  But  when  the  defendants  elected  to  proceed 
with  their  evidence,  they  assumed  the  risk  of  supplyirig  the  de- 
ficiencies in  the  plaintiff's  case,  by  testimony  elicited  from  their 
own  witnesses,  and  to  whatever  extent  this  was  done,  the  error 
in  the  ruling  was  cured.  {Cain  v.  Odd  Mt.  Min.  Co.,  27  Mont. 
529,  71  Pac.  1004  j  Yergy  v.  Helena  L.  dt  By,  Co.,  39  Mont.  213, 18 
Ann.  Cas.  1201,  102  Pac.  310.) 

Without  referring  to  defendants'  testimony  at  length,  it  suf- 
fices to  say  that  in  our  judgment  it  supplied  sufficient  facts  to 
complete  the  plaintiff's  prima  facie  case;  that  is,  the  facts  ad- 
duced by  defendants,  with  the  facts  brought  out  by  plaintiff, 
furnish  a  basis  from  which  the  legitimate  inference  might  be 
drawn  by  the  jury  that  the  defendants  were  guilty  of  negli- 
gence in  failing  to  keep  a  proper  lookout,  and  that  such  negli- 
gence was  a  proximate  cause  of  Page's  death.     The  plaintiff 
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[2]  was  not  required  to  prove  every  act  of  negligence  charged ; 
it  was  sufficient  that  he  prove  any  act  which  was  properly 
pleaded  as  a  proximate  cause  of  the  death.  {Frederick  v. 
Hale,  42  Mont.  153,  112  Pac.  70;  Moyse  v.  Northern  Pac.  By. 
Co.,  41  Mont.  272,  108  Pac.  1062.) 

The  evidence  discloses  that  the  last  signal  with  the  locomotive 
whistle  was  given  half  a  mile  before  the  place  of  the  accident 
was  reached.  Section  4289,  Revised  Code,  provides:  **If  any 
railroad  corporation  within  this  state  •  •  •  shall  permit 
any  locomotive  to  approach  any  highway,  road  or  railroad  cross- 
ing without  causing  the  whistle  to  be  sounded  at  a  point  be- 
tween 50  and  80  rods  from  the  crossing  and  the  bell  to  be  rung 
from  the  said  point  until  the  crossing  is  reached  •  •  •  it 
shall  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  be  fined,'*  etc. 

We  do  not  agree  with  respondent  that  the  evidence  warrants 
the  conclusion  that  at  the  time  Page  met  his  death,  he  was  upon 
a  highway,  road  or  railroad  crossing  within  the  meaning  of  those 
terms  as  employed  in  the  statute  above.  But  even  assuming 
[3]  respondent's  premise,  his  case  is  not  aided.  The  testimony 
is  uncontroverted  that  Page  and  Agee  started  from  the  town  of 
Harlowtown  to  their  work  at  the  shops ;  that  they  saw  this  train 
approaching,  appreciated  its  proximity,  and  ran  in  an  eflfort  to 
cross  the  tracks  ahead  of  it.  The  purpose  of  requiring  warn* 
ing  signals  to  be  given  is  to  impart  notice  of  the  train's  ap- 
proach. To  one  who  has  actual  notice  it  is  without  significance 
that  the  warning  is  not  given.  If  the  engineer  was  remiss  in 
failing  to  observe  the  statutory  requirement,  he  was  subject 
to  prosecution  for  a  misdemeanor,  but  his  dereliction,  if  any, 
could  not  have  contributed  to  the  unfortunate  accident.  Causa 
proximu,  non  remota,  spectatur,  expresses  a  rule  of  law  of  uni- 
versal application;  and  though  it  be  conceded  that  a  violation 
of  the  statutory  duty  constitutes  negligence,  a  failure  to  warn 
one  who  sees  an  approaching  train  and  appreciates  the  danger 
cannot  be  made  a  proximate  cause  of  the  death  which  resolts 
from  the  effort  to  beat  the  train  to  the  crossing, — an  effort 
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often  made  and  frequently  with  the  like  result,  as  in  this  in- 
stance. There  must  be  a  causal  connection  between  the  injury 
and  the  negligence  charged.  (Bracey  v.  Northwestern  Imp. 
Co.,  41  Mont.  338,  137  Am.  St.  Rep.  738,  109  Pac.  706.) 

Instruction  No.  5,  given  by  the  court,  must  have  confused, 
[4]  if  it  did  not  mislead,  the  jury.  It  announced  the  rule 
of  care  with  respect  to  the  servant's  working  place,  and  must 
have  impressed  the  jury  with  the  idea  that  the  evidence,  if  be- 
lieved, would  warrant  a  finding  of  actionable  negligence  on  the 
part  of  these  defendants,  in  failing  to  exercise  ordinary  care 
in  providing  the  deceased  with  a  reasonably  safe  place  in  which 
to  work.  The  complaint  and  the  evidence  disclose  that  Page 
was  killed  600  or  700  feet  from  his  place  of  employment,  so  that 
any  dereliction  of  duty  with  respect  to  conditions  at  the  shops 
WSA  not  a  proximate  cause  of  the  death.  If  the  trial  court 
intended  to  include  the  pathway  or  means  of  ingress  or  egress 
as  a  part  of  the  working  place,  the  intention  should  have  been 
made  manifest.  The  instruction,  though  correct  as  an  abstract 
rule  of  law,  was  inapplicable  to  the  facts,  and  should  not  have 
been  given. 

By  instructions  2  and  2^^  the  subject  of  contributory  negli- 
[5]  gence  was  injected  into  this  case  for  the  first  time.  In 
the  answer  it  is  alleged  that  Page  came  to  his  death  through 
his  own  carelessness  and  negligence.  This  is  not  a  plea  of 
contributory  negligence,  as  was  pointed  out  in  BirscJi  v.  Citi- 
zens' El.  Co.,  36  Mont.  574,  93  Pac.  940.  These  instructions 
are  altogether  out  of  place,  and  error  was  committed  in  giving 
them. 

The  criticism  of  the  court's  outline  of  the  case  to  the  jury 
[6]  would  be  effectual  here  if  counsel  for  defendants  had 
proposed  an  instruction  which  succinctly  stated  the  issues  for 
trial  and  their  offer  had  been  refused.  In  the  absence  of  such 
a  tender  their  complaint  is  unavailable. 

Larsen,  a  witness  for  defendants,  was  subjected  to  cross- 
[7]  examination  concerning  the  substance  of  his  deposition 
taken  some  time  before  the  trial.    The  absence  of  the  deposi- 


494  Mblzneb  v.  Chicago  etc.  Ry.  Co.  bt  al.     [Dec.  T.  '15 

tion  from  the  courtroom  was  not  accounted  for,  and  the  cross- 
examination  violated  the  plain  mandate  of  our  Codes  and  one 
of  the  elementary  rules  of  evidence.     (Rev.  Codes,  sec.  8025.) 

Without  objection  from  either  party,  the  court  instructed 
the  jury:  **If  you  find  your  verdict  for  the  plaintiflP,  you  can- 
not allow  damages  for  grief  or  sorrow  or  for  any  other  loss  save 
and  except  the  financial  and  pecuniary  loss  suffered  by  the 
widow  and  children  on  account  of  the  death  of  Albert  Page. 
In  such  case,  you  must  confine  your  considerations  to  the 
amount  that  will  compensate  the  wife  and  children  for  the 
pecuniary  benefit  which  they  would  probably  have  received 
from  Albert  Page  if  the  accident  had  not  occurred.''  This 
[8,9]  became  the  law  of  the  case,  binding  upon  the  jury, 
and  a  verdict  contrary  to  it  is  against  law  and  cannot  be  up- 
held. The  only  evidence  from  which  any  deduction  can  be 
drawn  concerning  the  pecuniary  benefits  which  the  wife  and 
children  would  probably  have  received  from  Page  during  the 
expectancy  of  his  life  is  furnished  by  the  former  wife  herself. 
She  testified  that  for  a  year  and  ten  months  prior  to  his  death 
Page  had  contributed  $50  or  thereabouts  to  the  support  and 
maintenance  of  herself  and  children;  that  after  July  1,  1912, 
and  before  he  entered  the  employ  of  the  railway  at  Harlow- 
town,  he  was  out  of  employment.  Measured  by  the  standard 
laid  down  in  instruction  15  above,  the  evidence  would  not  sus- 
tain a  verdict  for  any  considerable  amount,  much  less  for 
$20,000. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Holloway 
concur* 
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STATE   EX  EEL.    SMOTHERMAN,   Relator,   v.   DISTRICT 

COURT  BT  AL.,  Respondents. 

(No.  3,763.) 
(Submitted  November  8,  1915.    Decided  December  22,  1915.) 

[153  Pac.  1019.] 

Defaidt  Judgments — Vacation  —  District  Courts — Jurisdiction 
— Certiorari, 

1.  A  default  judgment  may  not  in  any  case,  -under  section  6589,  Ee- 
▼ised  Codes,  be  vacated  after  the  expiration  of  six  months  from  the 
date  of  its  entry. 

Original  application  for  writ  of  certiorari  by  the  state  on  the 
relation  of  W.  D.  Smotherman  to  annul  an  order  of  the  District 
Court  of  Blaine  County  made  in  the  case  of  Smotherman  v. 
Chrisitansen,  pending  therein.    Writ  issued. 

Mr.  W.  B.  Sands,  for  Relator,  submitted  a  brief  and  argued 
the  cause  orally. 

No  appearance  on  behalf  of  Respondents. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  February  3,  1915,  Charles  Christiansen  moved  the  dis- 
trict court  in  and  for  Blaine  county  to  set  aside  his  default 
which  had  been  entered  on  March  27,  1914,  in  an  action  pend- 
ing in  that  court,  wherein  W.  D.  Smotherman  was  plaintiff 
and  Charles  Christiansen  defendant.  Relief  was  sought  upon 
the  ground  that  the  default  resulted  from  inadvertence  and  ex- 
cusable neglect.  The  motion  was  granted  on  April  13,  and  this 
proceeding  was  instituted  to  have  the  order  annulled. 

Section  6589,  Revised  Codes,  provides:  ''The  court  may,  in 
[1]  furtherance  of  justice  •  •  •  upon  such  terms  as  may 
be  just,  relieve  a  party  or  his  legal  representative  from  a  judg- 
ment, order  or  other  proceeding,  taken  against  him  through 
his  mistake,  inadvertence,  surprise  or  excusable  neglect;  pro- 


496  State  v.  Harris,  [Dec.  T.  *15 

vided,  that  application  therefor  be  made  within  reasonable 
time,  but  in  no  case  exceeding  six  months  after  such  judgment, 
order  or  proceeding  was  taken."  This  statute  has  received  con- 
sideration from  this  court  in  many  cases,  but  in  no  other  in- 
stance has  there  been  a  more  succinct  exposition  of  its  meaning 
than  in  State  ex  rel.  Happel  v.  District  Court,  38  Mont.  166, 
129  Am.  St.  Rep.  636,  35  L.  R.  A.  (n.  s.)  1098,  99  Pac.  291, 
where  it  is  said:  *' Under  the  statute  (Revised  Codes,  sec.  6589), 
the  motion  in  such  cases  must  be  made  within  a  reasonable  time 
after  the  date  of  the  entry  of  judgment,  but  in  no  case  exceed- 
ing six  months,  and  the  statute  is  the  limit  of  the  court's  power 
in  such  cases.  After  the  expiration  of  the  time  limit  fixed 
therein,  the  power  of  the  court  over  the  judgment  absolutely 
ceases,  and  it  is  without  jurisdiction  to  vacate  or  modify  it." 

Because  the  motion  to  set  aside  the  default  was  not  made 
until  more  than  ten  months  after  the  default  was  entered, 
the  trial  court  was  without  jurisdiction  to  grant  the  order  of 
April  13^  1915,  and  that  order  is  accordingly  annulled. 

Order  anmiUed, 

Mb.  Chief  Justicb  Bbantly  and  Mb.  Justice  Sannbb  con- 
cur. 


STATE,  Respondent,  v.  HARRIS,  Appellant. 

(No.  3,716.) 
(Submitted  pecember  15,  1915.    Decided  December  27,  1915.) 

[154  F&c.  198.] 

Criminal  Law — Rape — Evidence  —  Similar  Acts — Election  by 
County  Attorney — Instructions — Harmless  Error. 

Bape — Evidence — Similar  Acts — ^When  CJounty  Attorney  must  Elect. 

1.  At  a  trial  for  statutory  rape,  after  the  prosecuting  witness  had 
testified  to  several  acts  of  sexual  intercourse  between  herself  and  de- 
fendant, the  latter's  counsel  objected  to  evidence  tending  ta  establish 
any  act  other  than  one  fixed  as  having  occurred  on  a  certain  day,  and 
suggested  to  the  court  that  the  county  attorney  be  required  to  elect 
upon  which   act  he  would  ask  for  a  conviction.     The  court  declined 
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to  80  direct,  and  further  testimony  relating  to  still  other  acts  was  intro- 
duced. At  the  dose  of  the  state's  case  the  prosecuting  officer  was 
ordered  to  make  an  election.  Held,  that  though  the  more  orderly  pro- 
cedure would  be  to  require  earlier  action  by  the  county  attorney,  the 
course  pursued  could  not  have  prejudiced  defendant,  in  view  of  the 
court's  instructions  admonishing  the  jury  as  to  which  particular  act 
alone  a  eonvicton  could  be  had. 

Same — Similar  Acts — Evidence — Admissibility. 

2.  In  prosecutions  for  statutory  rape,  proof  of  similar  acts  by  the 
defendant  and  the  prosecuting  witness  is  admissible  to  corroborate 
the  testimony  of  the  latter. 

[As  to  evidence  of  similar  acts  with  same  female  in  trials  for  statu- 
tory rape,  see  note  in  48  L.  R.  A.  (n.  s.)  236.] 

Same — Instructions— Harmless  Error. 

3.  Where  the  county  attorney,  by  the  court's  direction,  made  an  election 
of  «ne  of  a  number  of  acts  of  sexual  intercourse  between  defendant 
and  prosecutrix  as  basis  for  a  conviction,  and  the  jury  were  told  in 
the  charge  that  conviction  could  follow  for  no  other  act  than  the  one 
so  selected,  the  date  of  which  as  within  the  period  of  limitation  was 
not  questioned,  a  further  instruction  that  unless  the  sexual  intercourse 
was  had  at  any  time  within  five  years  prior  to  the  filing  of  the  infor- 
mation was  superfluous,  but  could  not  have  prejudiced  defendant. 

Appeal  from  District  Court,  Yellowstone  County;  Oeo.  W. 
Pierson,  Judge, 

D.  H.  Harris  was  convicted  of  statutory  rape,  and  appeals 
from  the  judgment  of  conviction  and  an  order  denying  his 
motion  for  a  new  trial.    Affirmed. 

Cause  submitted  on  briefs  of  counseL 

Mr.  H.  C.  Crippen,  for  Appellant 

Mr.  J.  B.  Poindexter,  Attorney  General,  and  Mr.  C.  S.  Wag- 
ner, Assistant  Attorney  General,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant,  charged  by  information  with  statutory  rape 
by  having  unlawful  sexual  intercourse  with  Vivian  Brooke,  a 
female  under  the  age  of  eighteen  years,  was  convicted  and  sen- 
tenced to  a  term  of  service  in  the  state  prison.  lie  has  ap- 
pealed from  the  judgment  and  an  order  denying  his  motion 
for  a  new  trial. 

61  Mont. — 82 
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The  charge  in  the  information  is  that  the  crime  was  com- 
mitted on  December  1,  1914.  The  evidence  of  the  prosecuting 
witness  disclosed  that  the  first  act  of  sexual  intercourse  between 
the  defendant  and  herself  occurred  on  or  about  August  1,  1914, 
in  the  outskirts  of  the  city  of  Billings.  After  the  witness  had 
testified  to  a  similar  act  which  she  said  had  occurred  about 
two  weeks  later,  counsel  for  defendant  objected  to  evidence 
tending  to  establish  any  act  other  than  the  first,  and  suggested 
that  the  county  attorney  be  required  to  elect  upon  which  act 
he  would  ask  for  a  conviction.  The  objection  was  overruled 
and  the  suggestion  disregarded.  The  witness  then,  without 
further  objection,  testified  to  several  acts  after  that  time,  cov- 
ering the  period  until  January  1,  1915,  the  exact  date  at  which 
any  one  of  them  occurred  and  attendant  circumstances  not 
being  stated,  except  as  to  one  which  she  stated  had  occurred  in 
the  defendant's  barber-shop  in  Billings  on  the  evening  of  De- 
cember 25.  At  the  close  of  the  state's  case  the  court,  on  for- 
mal motion  of  counsel,  required  the  county  attorney  to  elect 
upon  which  of  the  several  acts  he  would  rely.  He  elected  to 
stand  on  the  one  which  occurred  on  the  evening  of  December 
25.    The  charge  to  the  jury  contained  these  paragraphs : 

"No.  10.  You  are  instructed  in  this  case  it  is  not  necessaiy 
for  the  state  to  prove  the  date  of  the  alleged  offense  precisely 
as  charged  in  the  information  herein.  Therefore,  if  you  find 
and  believe  from  the  evidence  in  this  case,  beyond  a  reasonable 
doubt,  that  the  defendant,  D.  H.  Harris,  at  the  county  of  Yel- 
lowstone and  state  of  Montana,  accomplished  an  act  of  sexual 
intercourse  with  the  prosecuting  witness,  Vivian  Brooke,  as 
alleged  in  the  information,  and  that  at  the  time  of  such  inter- 
course the  said  Vivian  Brooke  was  under  the  age  of  eighteen 
years,  and  not  the  wife  of  the  defendant,  and  you  further  find 
that  such  intercourse  was  had  at  any  time  within  five  years 
prior  to  the  filing  of  the  information  in  this  case,  then  you 
should  find  a  verdict  of  guilty. 

*'No.  17.    The  court  instructs  the  jury,  that  the  state  in 
this  case  has  selected  the  particular  act  of  sexual  intercourse 
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alleged  to  have  taken  place  at  the  defendant's  barber-shop  on 
Christmas  night  of  1914,  as  the  act  upon  which  they  are  to 
depend  for  conviction,  and  yon  are  instructed  that  in  this  case, 
unless  it  is  proven  to  you  beyond  all  reasonable  doubt  that  the 
defendant  had  said  act  of  sexual  intercourse  with  Vivian 
Brooke,  then  you  are  to  find  the  defendant  not  guilty." 

**No.  18.  The  court  instructs  the  jury,  that  the  state  hav- 
ing selected  the  act  of  sexual  intercourse  alleged  to  have  taken 
place  at  defendant's  barber-shop  on  Christmas  night  of  1914, 
as  the  alleged  act  of  intercourse  on  which  they  intend  to  rely 
for  conviction,  any  testimony  as  to  any  other  acts  of  intercourse 
by  the  defendant  with  the  complaining  witness  Vivian  Brooke 
at  any  other  time  is  to  be  disregarded  except  in  so  far  as  it  is 
corroborative  of  the  act  alleged  to  have  been  committed  at  the 
barber-shop  on  Christmas  night,  and  that  unless  the  state  proves 
to  you  beyond  all  reasonable  doubt  that  the  defendant  had  said 
particular  act  of  sexual  intercourse  with  Vivian  Brooke,  then 
you  are  to  find  the  defendant  not  guilty.*' 

It  is  argued  that  the  court  committed  prejudicial  error  in 
failing  to  require  the  county  attorney  to  announce  his  election 
[1]  when  the  suggestion  was  first  made.  Some  of  the  courts 
hold  to  the  rule  contended  for  by  counsel.  (People  v.  Castro, 
133  Cal.  11,  65  Pac.  13;  People  v.  Waiiams,  133  Cal.  165,  65 
Pac.  323;  People  v.  Flaherty,  162  N.  Y.  532,  57  N.  E.  73;  State 
V.  Hilberg,  22  Utah,  27,  61  Pac.  215 ;  Newsom  v.  Commonwealth, 
145  Ky.  627,  140  S.  W.  1042 ;  People  v.  Jenness,  5  Mich.  305 ; 
Elam  V.  State,  26  Ala.  48.)  The  rule  deducible  from  these 
cases  is  that,  while  the  specific  act  alleged  in  the  information 
need  not  be  proved  as  charged  and  conviction  may  be  had  upon 
proof  of  any  of  the  acts  of  the  same  kind,  provided  it  occurred 
within  the  period  of  limitation  prior  to  the  filing  of  the  infor- 
mation, when  the  evidence  discloses  two  or  more  offenses,  the 
defendant  is  entitled  to  know  against  which  he  is  required  to 
defend,  and  if  the  court  does  not  require  an  election  to  be  made 
at  the  opening  of  the  trial,  the  law  makes  the  election  of  the 
first  act  disclosed.    The  reasoning  of  these  cases  is  exemplified 
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by  this  quotation  from  People  v.  Jenness,  supra:  **The  prose- 
cutor having  the  right  to  select  among  all  the  acts  of  the  kind 
which  he  could  prove  to  have  been  committed  between  the  par- 
ties, within  the  period  alluded  to,  and  within  the  jurisdiction, 
any  one  of  those  acts,  before  evidence  had  been  introduced,  was 
as  properly  the  act  charged  in  the  information  as  any  other. 
In  other  words,  until  evidence  of  some  such  act  had  been  given, 
the  charge  in  the  information  was  floating  and  contingent, 
aimed  as  much  at  one  as  another,  and  at  no  one  act  in  partic- 
ular; and  it  remained  for  the  evidence  to  point  the  charge  to 
the  particular  act  intended.  But  when  evidence  had  been  in- 
troduced tending  directly  to  the  proof  of  one  act,  and  for  the 
purpose  of  procuring  a  conviction  upon  it,  from  that  moment 
that  particular  act  became  the  act  charged.  What  had,  till 
then,  been  floating  and  contingent,  had  now  become  certain 
and  fixed.  The  prosecutor  had  made  his  election,  and  could 
not  elect  again ;  nor  could  he  be  allowed  to  prove  any  other  act 
of  the  kind  as  a  substantive  offense  upon  which  a  conviction 
might  be  had  in  the  cause.  The  information  could  be  used  as 
a  drag-net  only  till  the  first  act  had  been  entangled  in  its 
meshes.  Every  other  act  must  be  allowed  to  escape  this  throw 
of  the  net,  and  thenceforth  the  evidence  must  be  aimed  at  this 
act.  If  others  of  the  same  kind  lie  in  the  same  range,  they 
can  only  be  noticed  for  a  secondary  purpose,  as  they  may  be 
connected  with  or  bear  upon  this."  This  reasoning  seems  to 
us  to  give  importance  to  form  rather  than  substance. 

Other  courts  have  announced  the  view  that  an  election  made 
at  the  close  of  the  state's  case  serves  all  useful  purposes,  and 
we  think  this  view  is  founded  upon  the  better  reasoning. 
{State  V.  Acheson,  91  Me.  240,  39  Atl.  570  j  State  v.  Parish,  104 
N.  C.  679,  10  S.  E.  457.) 

It  is  settled  law  in  this  jurisdiction  that  in  this  class  of  cases 
[2]  proof  of  similar  acts  by  the  defendant  and  the  prosecuting 
witness  is  always  admissible  to  corroborate  the  testimony  of 
the  latter.  {State  v.  Peres,  27  Mont.  358,  71  Pac.  162;  State  v. 
Vinn,  50  Mont.  27,  144  Pac.  773.)     The  rule  is  recognized  by 
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all  the  cases  cited.  Since  the  evidence  is  admissible,  what  sub* 
stantial  difference  can  it  make  to  the  defendant  whether  it 
comes  into  the  case  prior  or  subsequent  to  the  time  at  which  he 
is  given  the  information  that  conviction  will  be  asked  for  upon 
the  particular  actt  Of  course  he  is  entitled  to  have  this  infor- 
mation before  he  enters  upon  his  defense,  and  either  by  ad- 
monitions given  the  jury  at  the  time  or  in  the  formal  instruc- 
tions to  have  them  specifically  informed  that  evidence  of  other 
such  acts  than  the  one  selected  is  to  be  considered  for  the  sec- 
ondary purpose  of  corroboration  only.  He  cannot  be  required 
to  make  defense  against  but  a  single  act.  The  statute  declares 
that  the  charge  must  be  "a  statement  of  the  facts  constituting 
the  offense,  in  ordinary  and  concise  language,  and  in  such  man- 
ner as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended."  (Rev.  Codes,  sec.  9147.)  But  when  he  has 
committed  several  acts  constituting  a  series,  upon  proof  of  any 
one  of  which  he  may  be  convicted,  of  what  substantial  conse- 
quence is  it  to  him  that  the  prosecuting  officer  does  not  make 
his  selection  of  the  particular  act  until  the  close  of  the  state's 
casef  To  be  sure  it  would  be  the  more  orderly  procedure  to 
require  an  earlier  selection,  but  the  court  may  in  its  discre- 
tion control  the  order  of  proof,  and  if  at  the  proper  time  and 
in  the  proper  way  it  admonishes  the  jury  as  to  the  particular 
one  for  which  alone  a  conviction  may  be  had,  the  defendant 
has  no  just  cause  of  complaint.  At  most,  the  course  of  pro- 
cedure adopted  by  the  trial  court  can  be  regarded  as  nothing 
more  than  an  irregularity  which  this  court  must  disregard. 
(Rev.  Codes,  sec.  9415).  The  omission  to  give  specific  instruc- 
tions would  be  prejudicial  error,  for  otherwise  each  juror  would 
be  left  to  select  the  particular  act  upon  which  he  would  cast 
his  vote,  and  the  result  might  be  that  the  defendant  would  be 
convicted  of  several  acts  instead  of  one.  We  think  the  court 
fully  discharged  its  duty  in  requiring  the  county  attorney  to 
elect  at  the  close  of  the  state's  case.  If  a  jury  is  to  be  regarded 
as  having  any  intelligence,  in  view  of  the  specific  directions 
in  instructions  17  and  18,  supra,  the  jury  in  this  case  could  not 
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liave  entertained  any  doubt  as  to  the  limitation  imposed  upon 
them. 

It  is  argued  that  the  court  committed  prejudicial  error  in 
[3]  submitting  paragraph  10  of  its  charge.  We  agree  that 
under  the  facts  in  this  case,  the  latter  part  of  the  instruction 
relating  to  the  period  of  limitation  applicable  should  have  been 
omitted.  There  was  no  question  that  the  oflfense,  if  committed 
ut  all,  had  been  committed  within  that  period.  Evidently  the 
itourt  had  in  mind  the  section  of  the  statute  (Rev.  Codes,  sec. 
9152),  declaring  that  the  precise  time  of  the  criminal  act  need 
not  be  alleged  in  the  information,  but  that  it  may  be  alleged 
as  having  occurred  at  any  time  before  the  filing  thereof.  Under 
the  specific  direction  given  in  paragraphs  17  and  18,  an  instruc- 
tion on  this  subject  was  not  necessary.  Even  so,  under  these 
instructions  the  jury  could  not  have  understood  that  they  could 
convict  for  any  act  other  than  that  which  occurred  on  December 
25,  1914.  Nor  do  we  think  the  paragraph  in  conflict  with  the 
others.  As  limited  and  explained  by  them,  the  power  of  the 
jury  was  sufficiently  defined. 

The  judgment  and  order  are  affirmed* 

Affirmed. 

Mb.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 
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STATE  ex  rel.  LANE,  Relator,  v.  DISTRICT  COURT  bt  al., 

Respondents. 

(No.  3,765.) 
(Submitted  November  13,  1915.    Decided  December  27,  1915.) 

[154  Pac.  200.] 

Service  of  Summons — Nonresidents — Immunity  from — Special 
Appearance — Waiver — Prohibition. 

Service  of  Summons — Nonresidenta — Immunity  from.  When. 

1.  A  resident  of  another  jurisdiction  who  came  into  this  state  for  the 
sole  purpose  of  attending  court  as  a  witness  was  immune  from  service 
of  summons  while  engaged  in  such  attendance  and  for  a  reasonable 
time  requisite  for  coming  from  and  returning  to  his  home. 

[As  to  exemption  of  nonresident  from  service  of  summons,  see  note 
in  76  Am.  St.  Rep.  541.] 

Jurisdiction — Special  Appearance — Waiver  of  Objection. 

2.  One  who  appears  specially  to  test  the  jurisdiction  of  the  trial  court 
by  motion  to  quash  an  alleged  defective  service  of  summons,  and  re- 
serves this  exception  to  an  adverse  ruling  upon  his  motion,  does  not 
waive  hie  objection  to  the  court's  jurisdiction  by  obeying  its  order 
directing  him  to  file  his  answer  within  a  given  time. 

Same — Prohibition — When  Writ  may  Issue. 

3.  Where  because  of  want  of  jurisdiction  a  valid  judgment  cannot 
be  rendered  under  any  conceivable  circumstances,  prohibition  may  issue 
though  the  remedy  by  appeal  from  the  final  judgment  be  available. 

[Prohibition  as  process  for  review  and  correction  of  errors,  see  note 
in  Ann.  Gas.  1913D,  593.] 

Original  application  for  writ  of  prohibition  by  the  state  on 
the  relation  of  Thaddeus  S.  Lane  to  stay  proceedings  in  the  cause 
of  Hall  V.  Lane,  pending  in  the  district  court  of  Silver  Bow 
County.    Writ  issued. 

Messrs,  Ounn^  Bosch  dk  Hall,  Mr.  /.  F,  Davis  and  Mr.  T,  J. 
Davis,  for  Relator,  submitted  a  brief  and  one  in  reply  to  that  of 
Respondents ;  Mr,  E,  M,  Hall  argued  the  cause  orally. 

Messrs,  Nolan  &  Donovan,  for  Respondents,  submitted  a  brief; 
M.  T.  F.  Nolan  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  an  action  pending  in  Silver  Bow  county,  wherein  "William 
H.  Hall  was  plaintiff,  and  Thaddeus  S.  Lane,  a  resident  of  Spo- 
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kane,  Washington,  was  defendant,  service  of  summons  was  made 
in  Butte,  while  Lane  was  there  for  the  sole  purpose  of  attend- 
ing the  district  court  as  a  witness.  A  motion  to  quash  the  ser- 
vice was  overruled.  In  the  absence  of  the  defendant  and  his 
counsel,  and  by  order  of  the  court,  the  defendant  was  directed 
to  answer  within  twenty  days.  Pursuant  to  the  order  an  answer 
was  filed,  admitting  some  of  the  allegations  of  the  complaint 
and  denying  all  others.  Application  was  then  made  to  this 
court  for  a  writ  of  prohibition  to  stay  further  proceedings. 
Three  questions  are  presented:  (1)  Was  Lane  exempt  from 
service  of  summons  under  the  circumstances?  (2)  Was  service 
of  summons  waived  by  filing  the  answer?  and  (3)  Is  prohi- 
bition an  available  remedy? 

1.  The  overwhelming  weight  of  authority  in  this  country  sus- 
tains the  rule  announced  in  32  Cyc.  492,  as  follows:  "Suitors 
[1]  and  witnesses  coming  from  foreign  jurisdictions  for  the 
sole  purpose  of  attending  court,  whether  under  summons  or 
subpoena  or  not,  are  usually  held  immune  from  service  of  civil 
process  while  engaged  in  such  attendance  and  for  a  reasonable 
time  in  coming  and  going."  Considerations  of  public  policy 
and  the  due  administration  of  justice  prompt  the  enforcement 
of  the  rule,  to  the  end  that  the  personal  presence  of  witnesses 
from  foreign  jurisdictions  in  the  local  courts  may  be  encouraged. 

In  Diamond  v.  Earle,  217  Mass.  499,  Ann.  Cas.  1915D,  984,  51 
L.  R.  A.  (n.  s.)  1178,  105  N.  B.  363,  the  court  expressed  itself 
upon  the  subject  as  follows:  **The  rule  has  been  stated  generally 
that  suitors  and  witnesses  from  a  foreign  judisdiction  are  exempt 
from  service  of  civil  process  while  attending  court  and  for  such 
reasonable  time  before  and  after  as  may  enable  them  to  come 
from  and  return  to  their  home.  This  statement  is  broad  enough 
to  include  the  parties  plaintiff  as  well  as  defendants  and  wit- 
nesses. The  rule  is  an  ancient  one.  The  reason  upon  which  it 
rests  is  that  justice  requires  the  attendance  of  witnesses  cogni- 
zant of  material  facts,  and  hence  that  no  unreasonable  obstacle 
ought  to  be  thrown  in  the  way  of  their  freely  cominsr  into 
court  to  give  oral  testimony.    Nonresidents  cannot  be  compelled 
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to  come  within  the  jurisdiction  to  testify.  As  such  testimony 
may  be  essential  in  the  due  administration  of  justice,  they  ought 
to  be  protected  in  coming  voluntarily  into  our  courts  to  aid  in 
the  ascertainment  of  truth  and  in  the  accomplishment  of  right 
results  by  the  courts.  It  is  not  merely  a  privilege  of  the  person ; 
it  is  a  prerogative  exerted  by  the  sovereign  power  through 
the  courts  for  the  furtherance  of  the  ends  of  justice.  Every 
party  has  a  right  to  testify  in  his  own  behalf.  He  cannot  do 
this  freely,  if  hampered  by  the  hazard  that  he  may  become  en- 
tangled in  other  litigation  in  foreign  courts.  The  rule  is  applied 
almost  universally  in  behalf  of  witnesses  coming  from  a  foreign 
state."  (Skinner,  Mounce  &  Co.  v.  Waite,  155  Fed.  828;  Fox 
V.  Hale  etc.  Min.  Co.,  108  Cal.  478,  41  Pac.  328 ;  Wilson  v.  Dow- 
aldson,  117  Ind.  356, 10  Am.  St.  Rep.  48,  3  L.  R.  A.  266,  20  N.  B. 
250;  Coatsworth  v.  Wayne  Circuit  Judge,  177  Mich.  565,  143 
N.  W.  881 ;  Cooper  v.  Wyman,  122  N.  C.  784,  65  Am.  St.  Rep. 
731,  29  S.  B.  947 ;  Andrews  v.  Lemheck,  46  Ohio  St.  38,  15  Am. 
St.  Rep.  547,  18  N.  E.  483;  Malloy  v.  Brewer,  7  S.  D.  587,  58 
Am.  St.  Rep.  856,  64  N.  W.  1120.) 

We  think  the  trial  court  erred  in  refusing  to  quash  the  ser- 
vice of  summons. 

2.  Does  a  party  who  appears  specially  to  test  the  jurisdiction 
[2]  of  the  court,  and  who  reserves  his  exception  to  the  adverse 
ruling  upon  his  motion,  waive  the  advantage  by  his  general 
appearance  thereafter?  Upon  this  question  the  authorities  are 
in  hopeless  conflict.  The  author  of  the  article  on  Appearances, 
in  3  Cyc.  525,  treats  the  subject  as  follows:  "In  many  jurisdic- 
tions the  rule  is  well  settled  that,  where  a  defendant  appears 
specially,  any  error  of  the  court  in  deciding  adversely  to  him  is 
waived  by  a  subsequent  general  appearance;  though  in  many 
others,  and  by  what  seems  the  sounder  reasoning,  it  is  held  that 
a  defendant  does  not  lose  the  benefit  of  his  attack  on  the  juris- 
diction by  thereafter  answering  and  pleading  to  the  merits,  pro- 
vided he  obtain  a  ruling  in  relation  to  the  objection  to  jurisdic- 
tion, and  save  exceptions  to  such  ruling."  To  the  same  effect  are : 
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2  R.  C.  L.  339 ;  2  Ency.  PI.  &  Pr.  629.  In  the  note  to  Fisher  v. 
Crowley,  4  Ann.  Cas.  290,  will  be  found  collected  the  cases 
which  sustain  the  doctrine  that  such  appearance  does  not  con- 
stitute a  waiver  of  the  defective  process  or  service. 

In  Black  v.  Clendenin,  3  Mont.  44,  the  court,  considering  the 
question  now  before  us,  said :  "The  respondent  insists  that  the  ap- 
pellant waived  these  errors  and  irregularities  by  filing  his  answer 
and  proceeding  to  a  trial.  This  position  is  not  tenable.  It  has 
been  held  in  California  that  a  party  who  moves  to  dismiss  a 
defective  summons  or  set  aside  the  return  of  the  service  of  a 
summons,  and  saves  his  exception  to  the  action  of  the  court  in 
overruling  the  motion,  does  not  waive  his  right  to  be  heard 
thereon  upon  appeal,  by  appearing  subsequently  and  answering 
and  submitting  to  a  trial.  (Deidesheimer  v.  Brown,  8  Cal.  339 ; 
Gray  v.  Hawes,  8  Cal.  562;  Lyman  v.  Milton,  44  Cal.  630;  Kent 
V.  West,  50  Cal.  185,  186.)  The  exceptions  of  the  appellant 
were  saved  properly,  and  were  not  waived  by  his  conduct  in  the 
action  after  the  motions  to  set  aside  the  proceedings  under  the 
summons  and  subpoena  were  refused."  About  the  same  time 
the  supreme  court  of  the  United  States,  in  Harkness  v.  Hyde,  98 
U.  S.  476,  25  L.  Ed.  237,  reached  the  same  conclusion,  which  was 
later  approved  in  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  202, 
36  L.  Ed.  942,  13  Sup.  Ct.  Rep.  44. 

Counsel  for  respondents,  however,  insist  that  in  State  ex  rel. 
Hockey  v.  District  Court,  40  Mont.  359,  135  Am.  St.  Rep.  622, 
106  Pac.  1098,  the  decision  in  Black  v.  Clendenin  was  in  effect, 
if  not  in  fact,  overruled.  Black  v.  Clendenin  involved  the  pre- 
cise question  now  under  consideration.  State  ex  rel.  Mackey  v. 
District  Court  involved  a  question  of  waiver  under  these  circum- 
stances :  In  the  case  of  Lemcke  v.  Mackey  et  al.,  substituted  ser- 
vice upon  nonresident  defendants  was  sought  to  be  made. 
Mackey  appeared  specially  to  question  the  jurisdiction  of  the 
court,  and,  his  objection  being  overruled,  he  then  applied  to  the 
court  for,  and  secured,  an  order  granting  him  forty  days  within 
which  to  answer  to  the  merits.  The  decision  in  Black  v.  Clen- 
denin proceeds  upon  the  theory  that  the  answer  to  the  merits 
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being  made  by  order  of  the  court,  was  not  altogether  the  vol- 
untaiy  act  of  the  defendant  and  therefore  not  a  waiver.  In 
State  ex  rel.  Mackey  v.  District  Court,  we  held  that  defendant 
Mackey  could  not  invoke  the  jurisdiction  of  the  court  to  secure 
an  order  advantageous  to  him,  and  at  the  same  time  insist  that 
the  court  was  without  authority  to  make  the  order.  The  dis- 
tinction between  the  principles  involved  in  these  cases  is  recog- 
nized by  the  authorities  generally.  (2  Ency.  PI.  &  Pr.  630.) 
In  order  for  a  general  appearance  to  constitute  a  waiver  of  de- 
fective process  or  service,  it  must  be  voluntary.  (Rev.  Codes,  sec. 
6526.)  A  party  ought  not  to  be  deemed  to  have  waived  a  right 
unless  his  intention  to  do  so  is  manifest.  **  A  waiver  is  the  inten- 
tional relinquishment  of  a  known  right,  or  such  conduct  as  war- 
rants an  inference  of  the  relinquishment  of  such  right.''  (State 
ex  rel.  Driffill  v.  City  of  Anaconda,  41  Mont.  577,  111  Pac.  345 ; 
Murray  v.  Heinze,  17  Mont.  353,  42  Pac.  1057. 

Since  this  relator  made  a  proper  objection  to  the  jurisdiction 
of  the  lower  court,  saved  his  exception,  and  in  his  answer  again 
reserved  the  question  which  he  had  raised  by  his  special  appear- 
ance, we  think  he  ought  not  to  be  held  to  have  waived  whatever 
advantage  he  had  obtained. 

A  party  who  suffers  an  adverse  ruling  upon  his  demurrer  or 
upon  the  introduction  of  evidence  does  not  waive  the  advantage 
by  submitting  to  the  ruling  and  proceeding  according  to  the 
court's  views.  If  the  trial  court  commits  error  in  passing  upon 
a  motion  for  change  of  venue  or  a  challenge  to  a  juror,  the  ex- 
ception properly  saved  is  available  on  appeal  though  the  party 
against  whom  the  ruling  is  made,  proceeds  to  trial  in  that  court 
and  submits  his  controversy  to  the  objectionable  juror.  So,  like- 
wise, an  exception  to  an  order  overruling  a  motion  for  nonsuit 
is  not  waived  by  proceeding  with  the  trial,  the  defendant  merely 
assuming  the  risk  of  supplying  the  deficiencies  in  the  plaintiff's 
case.  (Cain  v.  Gold  Mt.  Min.  Co,,  27  Mont.  529,  71  Pac.  1004.) 
These  illustrations  serve  only  to  emphasize  the  rule  that  a  party 
who  once  saves  his  exception  shall  not  be  deemed  to  have  waived 
it  unless  his  intention  to  do  so  is  manifest.    In  Black  v.  Clen- 
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denin  there  was  not  anything  from  which  an  intention  to  waive 
could  be  inferred;  while  in  State  ex  rel.  Mdckey  v.  District 
Court  the  application  to  the  court  for  a  favorable  order  indicated 
the  purpose  to  submit  to  the  jurisdiction  which  had  theretofore 
been  questioned.  Mackey  could  not  be  in  court  for  the  purpose 
of  securing  an  advantageous  order,  and  out  of  court  for  every 
other  purpose. 

We  think  the  objection  to  jurisdiction  was  not  waived  by  re- 
lator's general  appearance. 

3.  It  is  urged  that  the  remedy  by  appeal  from  an  adverse  final 
judgment  is  available  to  the  relator,  and  that  the  writ  of  prohi- 
[3]  bition  should  be  denied  for  that  reason.  While  our  Code 
provides  that  the  existence  of  a  remedy  by  appeal  will  defeat 
the  right  to  relief  by  certiorari  (Rev.  Codes,  sec.  7203),  the  like 
provision  is  not  found  in  the  section  applicable  to  the  writ  of 
prohibition.  Unless  the  remedy  by  appeal,  or  by  other  proceed- 
ing, is  plain,  speedy  and  adequate,  relief  by  prohibition  may 
be  granted  in  a  proper  case  (Rev.  Codes,  sec.  7228).  The  exist- 
ence of  a  remedy  by  appeal  does  not  necessarily  defeat  the  right 
to  relief  by  prohibition.  {State  ex  rel.  Marshall  v.  District 
Court,  50  Mont.  289,  146  Pac.  743.)  An  application  of  this 
character  is  addressed  to  the  sound  discretion  of  this  court 
{State  ex  rel.  Mackel  v.  District  Court,  44  Mont.  178,  119  Pac 
476) ;  and  whenever  it  is  made  to  appear,  as  in  this  instance, 
that  under  no  conceivable  circumstances  can  the  district  court 
render  a  valid  judgment  because  of  a  lack  of  jurisdiction,  the 
discretion  should  be  exercised  in  favor  of  issuing  the  writ,  to 
the  end  that  litigants  may  be  saved  the  needless  trouble  and  ex- 
pense of  prosecuting  their  litigation  to  a  fruitless  judgment.  • 

The  peremptory  writ  will  issue  in  conformity  to  the  prayer  of 
the  petition. 

Writ  issusd. 

Mb.  Chief  Justice  Bbantlt  and  Mb.  Justice  Sanneb  concur. 
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HAMILTON,  Respondent,  v,  HAMILTON  et  al..  Appellants. 

(No.  3,573.) 
(Submitted  November  4,  1915.    Decided  Januarj  3,  1916.) 

[154  Pac.  717.] 

Real  Property  —  Mortgages  —  Foreclosure — Bedemption — Stat- 
utes— Sheriffs — Tender — Sufficiency. — Laches. 

'  Appeal  and  Error — Cbmplaint — Ambiguity — Waiver. 

1.  An  attack  upon  a  c&mplaint  on  the  ground  that  it  is  ambiguous 
and  uncertain  may  not  be  made  for  the  first  time  on  appeal;  the  ob- 
jection not  having  been  urged  by  special  demurrer,  in  toe  trial  court, 
is  conclusively  deemed  waived. 

Same. 

2.  Held,  under  the  above  rule,  that  where  the  complaint  in  an  action 
to  secure  the  cancellation  of  a  sheriff's  deed  to  land  sold  under  fore- 
closure contained  averments — the  one  to  the  effect  that  the  sale  was 
void  for  a  given  reason,  and  the  other  that  plaintiff  was  ready  and 
willing  to  pay  the  amount  necessary  to  effect  redemption — the  conten- 
tion made  on  appeal  that  because  of  these  inconsistent  allegations  plain- 
tiff was  estopped  to  claim  a  right  to  redeem — in  effect  an  attack  on 
the  complaint  for  ambiguity — held  not  maintainable. 

Beal  Property  —  Mortgages — Foreclosure — Bedemption — Statute — Construc- 
tion. 

8.  Held,  that  the  statute  relating  to  redemptions  (Bev.  Codes,  sec. 
6836),  though  apparently  appertaining  exclusively  to  sales  under  levies 
by  execution  upon  judgments  as  such,  nevertheless  includes  sales  made 
under  foreclosure  decrees. 

Statutes — Adoption  from  Other  State — Construction. 

4.  Upon  the  adoption  of  a  statute  from  another  state,  the  language 
of  which  has  been  construed  by  its  court  of  last  resort,  this  state 
adopts  also  the  construction  thus  placed  upon  it. 

Beal  Property  —  Mortgages  —  Foreclosure  —  Bight  of  Bedemption  —  Sale  on 
Execution. 

5.  The  right  granted  a  debtor  by  section  6837,  Bevised  Codes,  to  re- 
deem his  property  lost  either  under  foreclosure  or  execution  sale,  is 
a  personal  privilege  and  not  a  property  right  of  the  kind  mentioned 
in  section  6821,  Bevised  Codes,  as  being  subject  to  levy  under  execution, 
and  cannot  therefore  be  sold  under  involuntary  sale  so  as  to  cut  off  the 
right  of  redemption. 

[As  to  who  may  redeem  from  foreclosure,  see  note  in  21  Am.  St.  Bep. 
245.] 

Same — Bight  of  Bedemption — Equity,  of  Bedemption — Definitions. 

6.  The  statutory  right  of  redemption  is  the  right  a  judgment  debtor 
has  to  regain  property  which  he  has  lost  by  sale  under  process;  the 
equity  of  redemption  is  the  right  the  mortgagor  has,  prior  to  fore- 
closure, to  discharge  his  indebtedness  and  thus  clear  his  property  from 
the  encumbrance  of  the  mortgage. 

Same — Bight  of  Bedemption — Extension  of  Time — Equity. 

7.  Where  a  judgment  debtor  is  prevented,  either  directly  or  indirectly 
by  the  act  of  the  purchaser  dt  a  foreclosure  sale  from  complying  with 
tho  statute  by  making  a  timely  tender  of  an  amount  sufficient  to  re- 
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deem  the  property,  equitj  will  intervene  and  extend  the  time  within 
which  to  make  redemption. 

Same — Extension  of  Time — Mistake  by  Sheriff. 

8.  A  judgment  debtor  who  failed  to  redeem  property  sold  at  fore- 
closure sale  within  the  statutory  time,  because  he  had  no  actual  knowl- 
edge of  the  date  of  sale  and  was  prevented  from  acquiring  it  from 
the  official  records  by  an  error  which  fixed  the  date  about  two  months 
later  than  that  on  which  it  took  place,  was  entitled  to  relief  by  can- 
cellation of  the  sheriff's  deed. 

Same — Redemption — Sheriff  Agent  of  Purchaser. 

9.  For  the  purpose  of  redemption,  section  6840,  Bevised  Codes,  makes 
the  sheriff  the  agent  of  the  purchaser  at  a  foreclosure  sale;  hence  a 
false — though  innocent — representation  made  by  the  officer  is  in  legal 
effect  a  misrepresentation  by  the  purchaser,  and  precludes  him  from 
profiting  by  it. 

Same—Mistake  by  Sheriff — Effect  on  Bight  to  Bedeem. 

10.  Where  by  mistake  of  a  sheriff  the  date  of  an  involuntary  sale  was 
fixed  at  a  time  later  than  when  it  actually  took  place,  the  time  of 
redemption  was  extended  correspondingly,  and  with  it  his  authority  to 
accept  payment  of  the  redemption  money. 

Same — Eedemption  Statute — Construction. 

11.  While  a  "redemptioner/'  as  defined  in  section  6837,  Bevised  Codes, 
must,  when  redeeming  property  sold  under  forced  sale,  pay  to  the 
purchaser  the  an^ount  of  his  purchase  and  any  prior  lien  he  may  hold 
on  the  property,  the  judgment  debtor  may  redeem  by  paying  shnply 
the  amount  of  the  purchase  price  with  interest,  etc,  (section  6838). 

Same — Construction  of  Statute. 

12.  The  provision  in  section  6839,  Bevised  Codes,  that  "if  the  judgment 
debtor  redeem,  he  must  make  the  same  payments  as  are  required  to 
effect  a  redemption  by  a  redemptioner,"  construed  to  mean  that  if 
the  judgment  debtor  redeem  from  a  redemptioner,  he  must  make  the 
payments  made  by  the  latter;  otherwise  his  duty  in  the  premises  is 
as  indicated  in  paragraph  11,  suprck. 

Same — Tender — Effect. 

13.  Under  section  4949,  Bevised  Codes,  a  tender  has  the  same  effect 
upon  all  the  incidents  of  the  obligation  as  actual  payment,  hence  if 
a  debt  is  secured  by  a  lien  upon  property,  or  by  sureties,  the  tender 
operates  as  a  release  of  the  lien  or  the  sureties,  the  creditor  being 
left  to  his  personal  claim  against  the  debtor. 

Same — Tender — What  Sufficient. 

14.  After  a  tender  had  been  made  and  refused,  plaintiff  was  not  re- 
quired, in  order  to  keep  it  good,  to  deposit  the  money  in  court  and  keep 
it  there.  It  was  sufficient  that,  having  established  his  unconditional 
tender,  he  brought  the  amount  in  when  required  to  do  so. 

Laches — What  Does  not  Constitute. 

15.  Under  the  rule  that  mere  delay  short  of  the  period  of  limitation 
prescribed  as  a  bar  to  the  particular  action  does  not  require  the  impu- 
tation of  laches,  held  that  where  fourteen  months  were  permitted  to 
elapse  before  plaintiff  began  an  action  looking  to  the  cancellation  of 
sheriff's  deeds  to  lands  sold  under  foreclosure,  he  was  not  estopped  by 
laches. 

Appeal,  from  District  Court,  Fergus  County,  Tenth  Judidd 
District;  J.  B.  Leslie,  a  Judge  of  the  Eighth  Judicial  District, 
presiding. 
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Action  by  Robert  E.  Hamilton  against  Robert  S.  and  Mary 
A.  Hamilton.  Judgment  for  plaintiflP.  Defendants  appeal 
from  it  and  an  order  den3dng  them  a  new  trial.    Affirmed. 

Mr,  J,  C.  Hunioon,  Mr.  Edward  C,  Bussell  and  Messrs.  Walsh, 
NoUm  dk  Scallon,  for  Appellants,  submitted  a  brief ;  Mr.  Huntoon 
and  Mr.  Russell  argued  the  cause  orally. 

Plaintiflf  is  not  entitled  to  be  allowed  to  redeem.  He  has 
waived  the  benefit  of  any  tenders  made  and  the  right  to  redeem 
by  attacking  the  validity  of  the  sale  and  insisting  upon  the 
invalidity  as  the  primary  ground  of  relief.  {Bunting  v.  Has- 
kdl,  152  Cal.  426,  93  Pac.  110.) 

The  respondent's  right  of  redemption  was  subject  to  execution 
and  levy.  Having  been  levied  upon  and  sold,  he  was  without 
any  right  to  redeem  the  property.  In  Raymond  v.  Blancgrass,  36 
Mont.  449,  464,  15  L.  R.  A.  (n.  s.)  976,  93  Pac.  648,  it  is  said: 
**The  statutes  of  Montana  relating  to  the  kind  of  property  that 
may  be  taken  on  execution  are  very  broad,  and  under  them  any 
species  of  property  may  be  seized,  sold  and  the  proceeds  thereof 
applied  to  the  satisfaction  of  the  judgment."  If  the  Code  had 
intended  that  such  a  right  should  not  be  the  subject  of  attach- 
ment or  levy,  it  would  have  been  so  declared.  The  wisdom  of 
the  law  allowing  such  a  right  to  be  attached  is  not  a  matter 
open  to  discussion.  {Evers  v.  Hudson,  36  Mont.  135,  92  Pac. 
462 ;  Osterholm  v.  Boston  etc.  Min.  Co.,  40  Mont.  508,  107  Pac. 
499.)  In  addition,  it  may  be  added  that  such  a  right  is  recog- 
nized as  a  substantial  one.  {Parker  v.  Dacres,  130  U.  S.  43, 
32  L.  Ed.  848,  9  Sup.  Ct.  Rep.  433,) 

The  following  authorities  sustain  our  contention :  Freeman  on 
Executions,  182 ;  17  Cyc.  764,  note  98 ;  Lynch  v.  Burt,  132  Fed. 
417,  67  C.  C.  A.  305 ;  Knight  v.  Fair,  9  Cal.  117 ;  Rohimon  v. 
Thornton,  102  Cal.  675,  34  PaQ,  12ilyPoUard^.  Harlow,  138  Cal. 
390,  71  Pac.  454,  648.  It  is  true  that  some  of  these  decisions  lay 
stress  upon  the  rule  existing  in  the  particular  jurisdiction  that 
the  legal  title  remained  in  the  judgment  debtor,  but  that  does 
not  prevent  the  cases  being  authority  for  the  proposition  that  a 
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substantial  right,  capable  of  barter  and  sale,  not,  by  statute, 
exempt  from  execution,  must  necessarily,  under  our  statute,  be 
held  to  be  the  subject  of  levy. 

Sale  of  right  of  redemption  not  subject  to  redemption.  The 
rights  of  a  judgment  debtor  after  sale  of  his  property  consist 
of  the  right  of  possession  for  one  year  and  of  the  right  to  re- 
purchase or  redeem  his  property.  Therefore,  the  right  is  less 
than  a  leasehold  of  two  years  unexpired  term,  and  under  section 
6836  the  sale  is  absolute.  If  the  title  did  not  pass  to  the  pur- 
chaser at  the  sheriff's  sale  and  remained  in  the  defendant,  it 
nught  logically  be  held  that  the  right  of  redemption  would  fol- 
low any  and  every  subsequent  sale  of  the  property,  but,  under 
the  rule  which  obtains  in  Montana,  the  title  passes  to  the  pur- 
chaser. It  therefore  follows  that  all  that  the  defendant  has  left 
are  rights  in  the  nature  of  a  chattel  real,  and  as  his  right  of 
possession  is  less  than  two  years,  the  provision  just  referred  to 
applies  to  it.  {Stcmmerville  v.  Stockton  M,  Co,,  142  Cal.  529, 
76  Pac.  243;  People  v.  Westervelt,  17  Wend.  (N.  T.)  674;  Free- 
man  on  Executions,  sec.  317.) 

The  respondent  did  not  keep  good  his  alleged  tenders.  The 
statutes  of  Montana  require  payment,  not  merely  a  tender,  to 
effect  a  redemption,  and  a  tender  is  not  equivalent  to  payment 
unless  it  is  kept  good.  (38  Cyc.  158;  21  Ency.  PI.  &  Pr.  548; 
Wadleigh  v.  Phelps,  149  Cal.  627,  87  Pac.  93.)  Many  authorities 
hold  that  there  must  be  a  payment  into  court,  as  will  be  seen 
in  the  books  just  referred  to.  We  do  not  go  that  far,  because  it 
is  not  necessary  to  do  so.  We  do  insist  that,  even  though  not 
paid  into  court,  the  tender  must  be  kept  good  in  some  proper 
manner. 

The  respondent's  alleged  tender  of  the  amount  in  the  case  of 
the  Sloan  ranch,  viz.,  of  the  third  cause  of  action,  should  have 
been  made  to  the  purchaser  and  not  to  the  sheriff.  The  sheriff 
had  delivered  the  deed  to  the  purchaser.  His  functions  were  at 
an  end.  No  tender  could  be  made  to  him.  (Tharp  v.  Kerr,  141 
Iowa,  26,  119  N.  W.  267.) 
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The  decree  slioiild  have  alloMxd  interest  and  required  payment 
thereof.  {Peugh  v.  Davis,  113  U.  S.  542,  28  L.  Ed.  1127,  5  Sup. 
Ct.  Rep.  622 ;  BisseU  v.  Heyward,  96  U.  S,  580,  24  L.  Ed.  678 ; 
Thomburgh  v.  Fish,  11  Mont.  53,  27  Pac.  381.)  These  cases 
hold  that  interest  does  not  stop  unless  tender  is  kept  good. 

Mr,  Wm.  Wallace,  Jr.,  for  Respondent,  and  Messrs,  John  G, 
Brown,  T.  B.  Weir  and  /.  B,  Kirkland,  of  Counsel,  submitted  a 
brief;  Mr.  Wallace  argued  the  cause  orally. 

Because  the  plaintiff  was  misled  by  the  false  date  stated  in 
the  foreclosure  sale  certificate  of  the  Sloan  ranch,  and  by  the 
resultant  records,  as  well  as  the  conduct  of  the  sheriff,  equity 
will  regard  as  timely  his  tender  made  within  a  year  after  the 
false  date.  It  is  a  recognized  principle  of  equity  jurisprudence 
that  redemptions  are  regarded  with  favor  (27  Cyc.  1800; 
Moore  v.  Bishop,  20  Ky.  Law  Rep.  1622,  49  S.  W.  957) ;  and  in 
conformity  therewith  section  5715,  Revised  Codes,  declares  void 
any  contract  in  restraint  of  the  right. 

Peculiarly  applicable  to  the  situation  presented  in  this  case  are 
the  observations  of  the  supreme  court  of  the  United  States,  in 
the  case  of  Oraffam  v.  Burgess,  117  U.  S.  180,  29  L.  Ed.  839, 
6  Sup.  Ct.  Rep.  686,  wherein  a  redemption  after  the  expiration 
of  the  statutory  period,  was  allowed. 

As  judgment  creditor  the  defendant  caused  the  foreclosure 
sale,  became  the  purchaser  thereat,  himself  accepted  the  false  sale 
certificate,  and  caused  a  copy  to  be  filed  with  the  recorder  as 
notice  to  the  world.  Thereby  (but  especially  by  holding  that 
certificate  during  the  whole  year  after  the  true  sale  date)  he 
estopped  himself  from  claiming  that  the  sale  date  was  other 
than  June  16,  1909,  as  therein  stated.  In  French  v.  Edwards, 
13  Wall.  (U.  S.)  506,  516,  20  L.  Ed.  702,  the  court  said:  "The 
vendee,  by  accepting  the  conveyance  with  this  solemn  declaration 
of  the  ofiicer,  as  to  the  manner  in  which  his  power  was  exercised, 
would  be  estopped  from  denying  that  the  fact  was  as  recited." 
(See,  also,  17  Cyc.  1330;  2  Herman,  Est.  &  Res.  Adj.,  sec.  770; 

61  Mont.— 88 
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Benson  v.  Bunting,  127  Cal.  532,  536,  78  Am.  St.  Eep.  81,  59  Pac. 
991.) 

The  judgment  debtor's  right  of  redemption  from  a  judicial 
sale  of  realty  owned  by  him  in  fee  is  an  option  privilege  of  which 
he  may  not  be  deprived  by  a  second  judicial  sale  of  ''his  right, 
title  and  interest"  in  the  same  property.  "We  maintain,  first, 
that  the  statutory  right  to  redeem  is  a  mere  option  privilege  not 
subject  to  seizure  or  sale  under  execution.  (27  Ency.  1800; 
11  Am.  &  Eng.  Ency.  Law  (2d  ed.),  213;  Pollard  v.  Harlow,  138 
Cal.  390,  71  Pac.  454,  648 ;  PhMips  v.  Hagart,  113  Cal.  552,  54 
Am.  St.  Rep.  369,  45  Pac.  843 ;  Merry  v.  Bostwick,  13  111.  398, 
54  Am.  Dec.  434;  Powers  v.  A^idrews,  84  Ala.  289,  4  South.  263.) 
Second,  that  if  subject  to  be  so  sold,  it  is  necessarily  itself  the 
subject  of  redemption.  In  the  state  of  New  Hampshire  the 
equity  of  redemption  may  be  sold  on  execution,  because  the 
judgment  debtor  holds  the  legal  title  during  the  redemption 
period.  But  in  Russell  v.  Fabyan,  34  N.  H.  219,  the  court  said: 
"This  right  to  redeem  is  also  subject  to  be  levied  upon  and  sold 
as  often  as  a  creditor  supposes  he  can  realize  any  part  of  his 
debt  by  a  sale,  until  some  one  of  the  levies  or  sales  become  abso- 
lute. But  these  sales  have  each  inseparably  connected  with  them 
the  right  of  redemption."  To  hold  that  the  second  sale  was  not 
also  subject  to  redemption  would  make  it  operate  to  extinguish 
not  only  the  redemption  right  of  the  judgment  debtor,  but  of  all 
other  judgment  creditors,  who  by  the  same  statute  (sec.  6838, 
Rev.  Codes)  are  given  a  year  also  in  which  to  redeem  from  the 
original  sale.  And  this  result  would  ensue  though  there  had 
been  no  advertisement  or  offer  of  the  redemptioner's  right  of 
redemption  at  the  second  sale.  And  third,  that  if  so  sold,  it 
must  be  advertised  and  offered  as  a  right  of  redemption,  other- 
wise it  is  but  a  sale  of  the  realty,  and,  therefore,  itself  subject 
to  redemption. 

When  redeeming  from  the  purchaser,  the  judgment  debtor 
need  not  tender  amounts  due  on  other  liens  held  by  the  former. 
(Sweetland  v.  Transherg,  176  Fed.  641.)  In  17  Cyc.  1331,  it  is 
said:  **  Where  the  judgment  debtor  seeks  to  redeem,    •    •   •   he 
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may  do  so  hj  paying  the  purchaser  the  amount  of  his  bid  plus  the 
statutory  percentage  and  other  lawful  charges.  He  need  not, 
however,  pay  any  other  liens  upon  the  property  held  by  the 
purchaser/' 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  the  plaintiff  against  the  defend- 
ants, his  father  and  mother,  to  procure  a  decree  directing  the 
cancellation  of  four  sheriff's  deeds  covering  lands  sold  on  fore- 
closure and  execution  sales  belonging  to  the  plaintiff,  or  permit- 
ting the  plaintiff  to  exercise  the  right  of  redemption.  The 
events  out  of  which  the  controversy  arose  may  be  stated  as  fol- 
lows: 

On  May  29,  1907,  the  plaintiff  was  the  owner  of  several  piecea 
of  real  estate  which,  for  convenience,  may  be  referred  to  as  the 
McDonald,  Diehl  &  Mohler,  Sloan  and  Knudson  ranches,  besides 
two  quartz  lode  mining  claims  designated  as  the  Arizona  and 
Standpat,  all  situated  in  Fergus  county.  For  some  years  the 
father  (hereafter  referred  to  as  the  defendant,  because  Mary 
A.  Hamilton  is  only  a  formal  party)  had  held  three  mortgages 
executed  to  him  by  the  plaintiff,  separately  covering  the  first 
three  ranches  named,  and  also  two  unsecured  promissory  notes 
of  the  plaintiff.  On  May  29,  1907,  the  defendant  brought  an 
action  in  the  district  court  of  Fergus  county  on  these  notes  (the 
cause  being  numbered  1602),  and  on  November  19,  1907,  recov- 
ered judgment  thereon  in  the  sum  of  $4,661.35.  On  June  7, 
1907,  the  defendant  brought  an  action  to  foreclose  the  mortgage 
on  the  McDonald  ranch  (cause  1606).  On  May  10,  1909,  this 
action  resulted  in  a  decree  directing  the  sale  o{  the  property 
to  satisfy  an  indebtedness  found  to  be  $1,163.45,  with  interest 
and  accrued  costs.  -  On  June  16  the  property  was  sold  by  the 
sheriff  under  the  decree,  the  defendant  becoming  the  purchaser 
for  $1,213.97,  the  full  amount  due,  with  interest  and  costs  of 
sale.  A  certificate  was  issued  to  the  defendant  on  that  date 
and  a  duplicate  thereof  was  filed  with  the  county  clerk.    On 


516  Hamilton  v.  Hamilton  bt  al.        [Dec.  T.  '15 

July  26,  1908,  the  defendant  brought  an  action  (cauae  1774)  to 
foreclose  the  mortgage  on  the  Diehl  &  Mohler  ranch.  On 
February  15,  1909,  this  action  resulted  in  a  decree  directing  a 
sale  of  it  to  satisfy  an  indebtedness  of  $1,406.03,  with  interest 
and  accruing  costs.  On  June  2  the  property  was  sold  by  the 
sheriff  under  the  decree,  the  defendant  becoming  the  purchaser 
for  the  sum  of  $1,481.82,  the  full  amount  due  with  interest  and 
costs  of  sale.  A  certificate  was  issued  to  the  defendant  on  that 
date,  and  a  duplicate  thereof  filed  with  the  clerk  and  recorder 
on  August  6.  On  July  25,  1908,  the  defendant  brought  an 
action  (cause  1775)  to  foreclose  the  mortgage  on  the  Sloan 
ranch.  On  February  16,  1909,  this  action  resulted  in  a  decree 
directing  a  sale  of  the  property  to  satisfy  an  indebtedness  of 
$5,837.43,  with  interest  and  accruing  costs.  On  April  28  the 
property  was  sold  by  the  sheriff,  the  defendant  becoming  the 
purchaser  for  the  sum  of  $6,017.24,  the  full  amount  due  with 
interest  and  accruing  costs.  A  certificate  was  issued  to  him  on 
June  16,  1909,  and  a  duplicate  thereof  filed  with  the  clerk  of  the 
county  on  August  6.  By  mistake  of  the  sheriff  this  certificate 
recited  that  the  sale  had  taken  place  on  June  16  instead  of  April 
28.  On  June  22,  1909,  the  defendant  caused  execution  to  issue 
upon  the  judgment  recovered  in  cause  No.  1602,  directing  the 
sheriff  to  satisfy  the  same  by  sale  of  the  property  of  plaintiff. 
Under  this  execution,  on  July  21,  the  sheriff  having  advertised 
for  sale,  but  without  a  levy  of  the  execution,  again  sold  the 
property  covered  by  the  three  mortgages,  for  the  sum  of  $235, 
the  defendant  becoming  the  purchaser.  A  certificate  of  sale  was 
issued  to  him  on  August  6,  and  thereafter,  on  September  7,  a 
duplicate  thereof  was  filed  with  the  county  clerk.  The  purpose 
of  this  latter  proceeding  was  to  sell  the  plaintiff's  ''equity  of 
redemption,"  or,  in  other  words,  to  cut  off  his  statutory  right  of 
redemption  from  the  foreclosure  sales.  The  published  notice 
of  sale  described  the  subject  of  it  as  "all  the  right,  title  and 
interest"  of  plaintiff  in  the  lands  designated  by  legal  subdivi- 
sions, as  in  the  notices  of  the  foreclosure  sales.  It  did  not  men- 
tion the  right  of  redemption.     On  July  22,  1909«  in  cause  1608, 
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the  defendant  recovered  judgment  upon  another  claim  which 
he  held  against  the  plaintiff  for  the  sum  of  $946.67,  which  was 
duly  docketed,  and  at  the  time  this  action  was  tried  was  unsatis- 
fied. On  September  7, 1909,  under  an  alias  execution  issued  on 
the  judgment  in  cause  1602,  the  sheriff  sold  the  Knudson  ranch 
and  the  Arizona  and  Standpat  claims,  the  defendant  becoming 
the  purchaser.  The  price  paid  for  the  former  was  $1,500,  and 
for  the  latter  $500.  Certificate  of  this  sale  was  issued  on  Sep- 
tember 7  and  filed  with  the  county  clerk  on  September  14.  On 
October  11,  1909,  under  a  later  alias  execution  issued  on  the 
judgment  in  cause  1602,  *'all  the  right,  title  and  interest  of 
defendant"  in  the  Knudson  ranch  and  the  two  mining  claims 
was  sold  by  the  sheriff  and  purchased  by  the  defendant  for  $250. 
By  this  sale  the  defendant  sought  to  cut  off  plaintiff's  right  to 
redeem  this  property.  The  balance  remaining  due  after  these 
various  sales  upon  the  judgment  in  cause  1602  was  $3,086.22, 
with  accrued  interest.  On  May  7,  1910,  the  sheriff  executed  to 
the  defendant  a  deed  to  the  Sloan  ranch.  As  soon  as  the  year 
following  each  of  the  other  sales  expired,  the  defendant  obtained 
sheriff's  deeds.  He  thereupon,  by  appropriate  actions  prose- 
cuted to  judgment,  secured  possession  of  all  the  lands  in  ques- 
tion. The  plaintiff  was  not  personally  present  at  any  of  the 
sales,  but  remained  away  under  the  advice  of  his  attorneys,  that 
it  would  be  better  to  permit  the  sales  to  take  place  and  to  regain 
the  title  by  redemption. 

The  complaint  contains  five  causes  of  action.  The  first  re- 
lates to  the  McDonald  ranch.  Reciting  in  detail  the  proceed- 
ings referred  to  above  resulting  in  the  sale  under  the  decree  of 
foreclosure  and  the  right  of  redemption,  under  the  execution  in 
cause  1602,  it  alleges  in  substance  that  on  June  14,  1910,  the 
plaintiff  tendered  to  the  sheriff  in  cash,  for  the  purpose  of  re- 
deeming the  premises,  the  full  amount  necessary  to  effect 
redemption,  which  included  the  amounts  paid  at  both  sales,  with 
interest,  costs,  taxes  and  all  legal  charges,  but  that  the  sheriff 
refused  to  accept  the  money  and  to  permit  him  to  redeem ;  that 
plaintiff  **then  was,  and  ever  since  has  been  and  now  is,  ready 
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and  willing  and  hereby  offers  to  keep  said  tender  good,  and  to 
pay  the  whole  of  said  redemption  money  into  this  court  for  the 
benefit  of  whomsoever  shall  be  entitled  thereto  whenever  this 
court  shall  order  or  permit  plaintiff  so  to  do";  that  on  September 
2,  1910,  the  sheriff  executed  and  delivered  to  the  defendant  a 
deed  purporting  to  convey  the  premises  to  him,  who  thereupon 
caused  the  same  to  be  recorded  by  the  county  clerk;  and  that 
thereafter  the  plaintiff  was  ousted  from  possession  at  the  suit  of 
the  defendant,  as  stated  above;  that  ** plaintiff  avers  upon  his 
information  and  belief  that  said  deed  is  voidable  and  should  be 
voided,  for  the  reason  that  the  said  premises  were  sold  at  said 
sheriff's  sale  en  masse  instead  of  in  separate  lots,  and  for  the 
further  reason  that  plaintiff  has  made  a  good  and  sufficient 
tender  of  the  sum  necessary  to  redeem  said  property  from  said 
sales  within  the  time  for  redemption  therefrom,  and  has  done 
all  things  necessary  and  within  his  power  to  accomplish  a  re- 
demption of  said  property,  and  would  have  redeemed  the  same 
but  for  the  wrongful  refusal  of  said  sheriff  to  accept  the  redemp- 
tion money  when  tendered  as  aforesaid."  The  second  and 
fourth  causes  of  action  are  substantially  repetitions  of  the  first, 
with  the  exception  of  the  difference  in  the  dates  of  the  events 
which  occurred  during  the  course  of  the  proceedings  and  the 
amounts  tendered  to  effect  redemption.  The  tender  for  the 
redemption  of  the  Diehl  &  Mohler  ranch,  to  which  the  second 
cause  of  action  relates,  is  alleged  to  have  been  made  on  June  2, 
1910,  and  the  sheriff's  deed  on  September  2.  The  tender  for 
the  redemption  of  the  Knudson  ranch  and  the  mining  claims, 
to  which  the  fourth  cause  of  action  relates,  is  alleged  to  have 
been  made  on  June  14,  1910,  and  the  sheriff's  deed  on  September 
2,  1910.  The  third  cause  of  action,  which  relates  to  the  Sloan 
ranch,  is,  with  the  exception  of  the  following,  substantially  the 
same  as  the  foregoing.  It  is  alleged  that  on  June  16,  1909,  the 
sheriff  made  his  return  of  sale  under  the  decree  and  filed  it  in 
the  office  of  the  clerk  of  the  district  court  on  August  6 ;  that  he 
stated  therein  that  he  had  sold  the  property  to  the  defendant  on 
June  16,  1909;  that  in  the  certificate  delivered  to  the  defendant 
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and  the  duplicate  filed  with  the  county  clerk  he  also  stated  that 
the  sale  had  been  made  on  June  16 ;  that  early  in  the  month  of 
April,  1910,  "and  while  the  said  records  and  certificates  in  this 
court  and  in  the  recorder's  oflSce  showed  the  date  of  said  sale 
to  have  been  June  16,  1909,  this  plaintiff  having  no  knowledge 
of  the  actual  date  of  said  sale,  caused  an  investigation  of  said 
records  to  be  made  for  the  purpose  of  advising  himself  of  the 
date  thereof,  and  of  the  expiration  of  the  time  within  which 
he  would  be  entitled  to  redeem  therefrom,  and  caused  inquiry 
to  be  made  of  the  sheriff  also  with  regard  thereto ;  and  that  he 
was  advised  by  said  sheriff  and  informed  by  those  who  had  made 
said  investigation  of  such  records  that  the  sale  had  taken  place 
on  June  16,  1909."  Then  follow  allegations  to  the  effect  that 
the  plaintiff  had  no  knowledge  prior  to  June  10,  1910,  that  it 
was  claimed  that  the  sale  had  been  made  at  an  earlier  date  or 
of  the  fact  that  it  had  taken  place  at  an  earlier  date,  and  that  if 
he  had  had  such  knowledge  or  the  means  of  obtaining  the  same 
and  had  not  been  misled  by  the  statement  of  the  sheriff  and 
the  return  of  sale  and  the  certificate  accepted  by  the  defendant, 
he  could  and  would  have  made  redemption  of  said  property 
from  the  sale  prior  to  April  28,  1910.  It  is  alleged:  *'The  delay 
of  this  plaintiff  in  making  said  redemption  and  tender  as  to  said 
decretal  sale  on  June  14,  1910,  was  due  to  his  being  misled  by 
said  certificate  of  sale  and  return  of  sale  and  the  information  of 
the  sheriff  and  the  record,  and  that  he  acted  in  reliance  thereon 
and  in  the  honest  belief  induced  thereby  that  his  right  to  redeem 
from  said  decretal  sale  did  not  expire  until  June  16,  1910."  It 
is  further  alleged:  ''That  on  June  1,  1910,  said  sheriff,  acting 
under  the  direction  of  defendant  Robert  S.  Hamilton,  moved 
this  court  for  permission  to  withdraw  his  return  upon  said  order 
of  sale,  filed  in  said  foreclosure  suit  on  August  6,  1909,  and  to 
amend  the  date  declared  therein  as  the  date  of  said  sale  by 
changing  the  *16th  day  of  June'  to  the  *28th  day  of  April,'  and 
for  leave  to  refile  said  return,  as  so  amended,  as  of  date  August 
6,  1909,  which  motion  was  supported  by  the  affidavit  of  this  de- 
fendant Robert  S.  Hamilton  and  said  sheriff,  alleging  that  a 
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mistake  had  been  made  in  said  return  of  sale  and  in  said  certi- 
ficate of  said  sale,  in  the  date  of  said  sale;  and  on  August  10, 
1910,  this  court  permitted  the  withdrawal  of  said  return  and 
the  change  of  date  thereof,  and  the  refiling  of  the  same,  all  of 
which  was  accordingly  then  had  and  done.''  The  tender  to 
effect  redemption  is  alleged  to  have  been  made  on  June  14,  1910. 
The  fifth  cause  of  action  is  a  combination  of  all  the  others.  It 
was  abandoned  at  the  trial  and  therefore  does  not  require  notice 
here. 

The  relief  demanded  is  the  following:  That  each  of  the  sheriff's 
deeds  and  all  proceedings  had  under  each  of  the  sales  be  can- 
celed ;  that  if  said  sales  be  not  canceled,  the  plaintiff  be  permitted 
to  redeem,  and  that  upon  such  redemption  the  defendants  be 
required  to  convey  each  and  all  of  said  premises  to  the  plaintiff; 
that  he  recover  his  costs,  and  that  he  have  such  other  relief  as 
in  the  premises  may  be  just  and  equitable.  The  questions  of 
fact  presented  by  the  pleadings  and  agitated  at  the  trial  are 
these:  (l)Were  the  proper  tenders  made  by  the  plaintiff  to  effect 
redemption  ?  (2)  Was  the  plaintiff  misled  as  to  the  date  of  sale 
of  the  Sloan  ranch,  so  that  his  tender  made  on  June  14  was  in 
time?  (3)  Had  he  up  to  the  date  of  the  trial  held  himself  in 
readiness  to  pay  the  amounts  tendered?  The  court  found  these 
issues  in  favor  of  the  plaintiff  and  rendered  a  decree  adjudging 
him  entitled  to  redeem  all  the  lands  upon  depositing  in  the  hands 
of  the  clerk  within  thirty  days  from  the  date  thereof  the  sum 
of  $12,651.29;  that  upon  such  deposit  the  sheriff's  deeds  and 
also  the  judgments  under  which  the  defendant  obtained  posses- 
sion be  canceled ;  and  that  plaintiff  recover  his  costs  to  be  paid 
to  him  out  of  the  sum  deposited  by  him  with  the  clerk.  The 
plaintiff  made  the  required  deposit.  The  cause  is  here  on  ap- 
peals by  the  defendants  from  the  decree  and  from  an  order 
denying  them  a  new  trial. 

1.  It  is  argued  that  the  plaintiff  is  not  entitled  to  redeem  he- 
cause  he  has  waived  the  benefit  of  any  tenders  made,  and  the 
right  to  redeem,  by  attacking  the  validity  of  the  sales  on  the 
ground   of   irregularity   and  insisting    upon   their   invalidity 
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[1, 2]  as  the  primary  ground  of  relief.  It  is  said  that  the  two 
allegations  in  the  complaint,  the  one  asserting  that  the  sales  were 
void  because  they  were  made  en  masse  and  therefore  not  pursu- 
ant to  the  requirements  of  the  statute  (Rev.  Codes,  sec.  6830), 
and  the  other  that  the  plaintiff  was  and  still  is  ready  and  willing 
to  pay  the  amounts  necessary  to  effect  redemption  from  them, 
are  so  far  inconsistent  that  the  making  of  the  former  is  conclu- 
sive against  the  right  to  redeem.  This  contention  is  in  effect  an 
attack  upon  the  complaint  on  the  ground  of  ambiguity  or  uncer- 
tainty, and  may  not  be  availed  of  in  this  court,  for  the  reason 
that  the  point  was  not  made  by  special  demurrer  in  the  court 
below.  Whether  the  court  should  have  sustained  a  demurrer 
upon  this  ground,  had  it  been  interposed,  we  are  not  required 
to  decide.  Our  office  is  to  determine  whether  the  plaintiff  made 
a  case  by  his  evidence  upon  which  he  is  entitled  to  relief  within 
the  allegations  of  his  complaint  considered  from  any  point  of 
view.  This  is  the  rule  when  seasonable  attack  has  been  made 
in  the  trial  court  by  general  demurrer  only.  {Donovan  v.  Mc- 
Devitt,  36  Mont.  61,  92  Pac.  49 ;  Hicks  v.  Rupp,  49  Mont.  40, 
140  Pac.  97 ;  Raymond  v.  Blancgrass,  36  Mont.  449,  15  L.  R.  A. 
(n.  8.)  976,  93  Pac.  648.)  It  is  the  rule  applicable  to  a  com- 
plaint which  is  merely  ambiguous  or  uncertain  in  the  allegation 
of  the  facts  upon  which  the  demand  for  relief  is  predicated,  be- 
cause the  right  to  object  to  it  by  special  demurrer  on  either  or 
both  of  these  grounds  is  conclusively  deemed  to  have  been 
waived  after  issue  is  joined.     (Rev.  Codes,  sec.  6539.) 

2.  It  is  contended  that  the  statute  relating  to  redemptions 
[3]  does  not  include  sales  made  under  foreclosure  decrees. 
This  contention  cannot  be  maintained.  Section  6S36  of  the  Re- 
vised Codes  declares:  ''Upon  a  sale  of  real  property,  the  pur- 
chaser is  substituted  to  and  acquires  the  right,  title,  interest 
and  claim  of  the  judgment  debtor  thereto;  and  when  the  estate 
is  less  than  a  leasehold  of  two  years  unexpired  term,  the  sale 
is  absolute.  In  all  other  cases  the  property  is  subject  to  re- 
demption, as  provided  in  this  chapter."  The  chapter  in  which 
this  provision  is  found  (Chap.  I,  Tit.  IX,  Part  II),  apparently 
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relates  exclusively  to  sales  under  levies  by  execution  upon  judg- 
ments as  such,  and  not  to  mortgage  foreclosure  sales.  The  pro- 
visions relating  to  the  latter  are  found  in  Chapter  I,  Title  X, 
Part  II.  In  the  latter  there  is  found  no  provision  on  the  subject 
of  redemption.  If  nothing  other  than  these  provisions  were  to 
be  considered,  we  should  be  inclined  to  the  opinion  that  a  sale 
under  a  decree  of  foreclosure  would  ipso  facto  finally  cut  oflf 
the  rights  of  the  judgment  debtor.  Section  6836  was  first  en- 
acted by  the  territorial  legislature  in  1867  and  has  been  a  law 
in  this  jurisdiction  ever  since.  (Laws  1867,  Prac.  Act,  sec.  229 ; 
Laws  of  Montana  1872,  Civ.  Prac.  Act.,  sec.  279;  Laws  1879, 
Code  Civ.  Proc,  sec.  329;  Rev.  Stats.  1879,  Code" Civ.  Proc,  sec. 
329;  Comp.  Stats.  1887,  First  Div.,  sec.  340;  Code  Civ.  Proc. 
1895,  sec.  1233.)  It  was  adopted  from  the  Practice  Act  of 
California,  the  source  of  many  of  the  provisions  of  our  Code 
of  Civil  Procedure  (Cal.  Civ.  Prac.  Act,  sec.  229),  with  the 
addition  of  the  clause  defining  the  rights  acquired  by  the  pur- 
chaser at  execution  sale.  This  clause,  however,  did  not  in  any 
way  aifect  the  right  of  redemption  granted.  Section  231  of 
the  California  Act  fixed  the  time  within  which  the  redemption 
might  be  effected  at  six  months.  The  same  limitation  was  pro- 
vided by  our  own  statute  until  it  was  changed  to  one  year  by  the 
Act  approved  March  12,  1895.  (Rev.  Codes,  sec.  6838.)  Prior 
to  its  enactment  by  the  territorial  legislature,  the  provision  had 
been  construed  by  the  supreme  court  of  California  as  broad 
enough  to  include  within  its  design  sales  made  under  decrees 
of  foreclosure.  In  Kent  v.  Laffan,  2  Cal.  595,  decided  in  1852, 
after  quoting  the  provision,  Mr.  Justice  Heydcnfeldt,  speaking 
for  the  court,  said:  *'I  think  the  language  of  this  Act  is  suffi- 
ciently comprehensive  to  include  within  its  design  sales  of  real 
estate  under  decrees  of  foreclosure  of  mortgages.  A  contrary 
doctrine  might  be  held  by  ingenious  and  technical  construction 
of  that  portion  of  the  Act  which  regulates  executions  upon 
judgments.  But  in  all  such  cases  I  consider  it  safest  to  look 
to  the  obvious  policy  of  the  law;  and  to  maintain  such  policy 
against  a  mere  hesitation  caused  by  the  inapt  language  of  the 


51  Mont.]  Hamilton  v.  Hamilton  et  al.  523 

Act.  This  is  also  the  application  of  the  common  law  principle, 
which  declares  that  remedial  statutes  shall  be  beneficially  con- 
strued." It  may  be  noted  that  when  the  decision  was  made, 
the  California  Act  also  contained  special  provisions  for  fore- 
closures, none  of  which  granted  the  right  of  redemption.  This 
case  was  recognized  and  followed  as  authority  in  Guy  v.  Middle- 
ion,  5  Cal.  392  (1855) ;  Harlan  v.  SnUth,  6  Cal.  173  (1856) ; 
McMUlan  v.  Richards,  9  Cal.  365,  70  Am.  Dec.  655  (1858),  and 
Stout  V.  Macy,  22  Cal.  647  (1863).  While  in  McMUlan  v.  BicJi- 
ards,  Mr.  Justice  Field  intimated  a  doubt  as  to  the  correctness 
of  the  decision  in  Kent  v.  Laffan,  he  said,  **It  has  been  repeatedly 
recognized  as  law  by  this  court  and  has  been  acted  upon  by  par- 
ties for  years;  rights  of  property  have  been  acquired  imder  it 
which  we  are  not  at  liberty  at  this  day  to  destroy."  There  is 
no  decision  by  this  court  expressly  adopting  the  construction 
given  the  provision  by  the  California  court;  yet  it  was  many 
years  ago  recognized  by  this  court  as  settled  law.  (State  ex  rel, 
Thomas  Cruse  Savings  Bank  v.  OUUam,  18  Mont.  94,  31  L.  R.  A. 
721,  44  Pac.  394,  45  Pac.  661.)  In  that  case  the  question  at 
issue  was  whether  the  Act  approved  March  12,  1895,  extending 
the  period  of  redemption  from  six  months  to  one  year,  impaired 
the  obligation  of  a  mortgage  contract  made  prior  to  its  enact- 
ment. In  the  original  opinion  it  was  held  that  it  did  not.  On 
rehearing  the  decision  was  reversed  because  of  the  decision  of 
the  supreme  court  of  the  United  States  in  Barnitz  v.  Beverly,  163 
U.  S.  118 ,  41  L.  Ed.  93,  16  Sup.  Ct.  Rep.  1042 ;  overruling  the 
decision  of  the  supreme  court  of  Kansas  in  the  same  case  (55 
Kan.  466,  49  Am.  St.  Rep.  257,  31  L.  R.  A.  74,  42  Pac.  725). 
The  decision  was  upon  a  question  not  before  the  court,  unless 
upon  the  assumption  that  the  statute  (section  6836,  supra)  in- 
cludes sales  on  mortgage  foreclosures.  This  decision  may  there- 
fore be  deemed  as  a  distinct  recognition  and  adoption  of  the  law 
as  declared  in  Kent  v.  Laffan,  Again,  in  section  7537  of  the 
Revised  Codes,  is  found  this  provision:  "A  judgment  creditor 
having  a  judgment  which  was  rendered  against  the  testator  or 
intestate  in  his  lifetime,  may  redeem  any  real  estate    of   the 
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decedent  from  any  sale  under  foreclosure  or  execution,  in  like 
manner  and  with  like  effect  as  if  the  judgment  debtor  were  still 
living."  This  provision  has  been  upon  our  statute  books  for 
more  than  thirty  years.  Both  this  court  and  the  legislature 
having  thus  accepted  and  adopted  the  construction  given  the 
statute  in  Kent  v.  Laffan,  and  it  having  long  been  acted  upon 
as  a  rule  of  property  in  this  state,  we  think  it  would  be  entirely 
wrong  for  this  court  to  repudiate  it  at  this  late  day,  thus  dis- 
turbing titles  acquired  under  it.  Especially  applicable  to  these 
circumstances  is  the  rule  which  we  have  frequently  recognized: 
[4]  That  when  a  statute  is  adopted  from  another  state,  the 
language  of  which  has  been  construed  by  the  court  of  last  re- 
sort of  the  state  from  which  it  comes,  we  adopt  the  construction 
also.  (State  v.  O'Brien,  18  Mont.  1,  43  Pac.  1091,  44  Pac.  399; 
Sharman  v.  Huot,  20  Mont.  555,  63  Am.  St.  Rep.  645,  52  Pac. 
558 ;  Stadler  v.  First  Nat.  Bank,  22  Mont.  190,  74  Am.  St.  Rep. 
582,  56  Pac.  Ill ;  Butte  &  Boston  etc,  Min.  Co.  v.  Montana  Ore 
etc.  Co.,  25  Mont.  41,  63  Pac.  825;  McQueeney  v.  Tootmy,  36 
Mont.  282,  122  Am.  St.  Rep.  358,  13  Ann.  Cas.  316,  92  Pac. 
561.) 

The  case  of  Thomas  v.  TJiomas,  4:4^  Mont.  102,  Ann.  Cas.  1913B, 
616,  119  Pac.  283,  cited  by  counsel,  does  not  suggest  anything 
contrary  to  the  case  of  Kent  v.  Laffan,  but  merely  holds  that 
the  sheriff  derives  his  power  to  make  a  sale  on  foreclosure,  from 
the  decree  and  not  from  the  order  of  sale,  and  that  such  an  order 
need  not  possess  the  foraialities  of  the  writ  of  execution  pro- 
vided for  in  section  6817  of  the  Revised  Codes.  Neither  is  the 
case  of  Parker  v.  Dacres,  130  U.  S.  43,  32  L.  Ed.  848,  9  Sup.  Ct. 
Rep.  433,  in  point.  It  does  hold  that  the  legal  right  of  redemp- 
tion is  statutory.  It  also  holds  that  the  mode  of  exercising  it 
pointed  out  by  the  statute  must  be  pursued.  There  is  nothing 
in  either  of  these  holdings  applicable  to  the  case  in  hand.  Fur- 
thermore, in  their  answer  the  defendants  aver  that  plaintiff 
owned  the  right  to  redeem  the  lands  covered  by  the  mortgages 
from  the  date  of  each  of  the  sales  until  July  21,  1909,  when 
the  several  rights  were  sold  under  execution  in  cause  1602,  and 
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that  defendant  then  became  the  purchaser  and  owner.  This 
allegation  defines  the  position  assumed  by  defendant  through- 
out the  trial  in  the  district  court,  viz,,  that  he  had  cut  off  plain- 
tiff 's  right  to  redeem,  and  hence  that  though  it  had  existed  either 
by  virtue  of  the  statute  or  under  the  terms  of  the  decree,  he 
had  himself  become  the  owner  of  it  by  purchase  at  the  execu^ 
tion  sales.  That  the  right  exists  was  therefore  an  admitted  fact 
in  the  case.  The  contention  made  in  this  court  for  the  first 
time  that  the  right  never  existed  is,  to  say  the  least,  too  late  to 
avail  the  defendant.  It  is  also  entirely  inconsistent  with  the 
next  contention  made  by  counsel,  viz,,  that  plaintiff's  right  to 
redeem  was  subject  to  sale  under  execution,  and  that  it  having 
been  levied  upon  and  sold,  plaintiff  was  left  without  right. 

3.  Section  6837  of  the  Revised  Codes  declares:  '* Property 
[5]  sold  subject  to  redemption,  as  provided  in  the  last  section, 
or  any  part  sold  separately,  may  be  redeemed  in  the  manner 
hereinafter  provided,  by  the  following  persons  or  their  success- 
ors in  interest:  1.  The  judgment  debtor,  or  his  successor  in 
interest,  in  the  whole  or  any  part  of  the  property.  2.  A  cred- 
itor having  a  lien  by  a  judgment,  mortgage  or  attachment,  on 
the  property  sold,  or  on  some  share  or  part  thereof,  subsequent 
to  that  on  which  the  property  is  sold.  If  a  corporation  be  such 
creditor,  any  stockholder  thereof  may  redeem,  in  case  the  oflS- 
cers  of  such  corporation  refuse  so  to  do.  The  persons  mentioned 
in  the  second  subdivision  of  this  section  are,  in  this  chapter, 
termed  redemptioners. "  Sections  6838  and  6839  prescribe 
within  what  time  and  how  the  judgment  debtor  or  redemptioner 
may  effect  redemption,  what  are  the  rights  of  successive  redemp- 
tioners,  and  what  payments  must  be  made  by  each.  In  the 
latter  section  is  found  this  provision:  *'In  all  cases  the  judg- 
ment debtor  shall  have  the  entire  period  of  one  year  from  the 
date  of  the  sale  to  redeem  the  property."  It  authorizes  the 
execution  of  a  deed  by  the  sheriff  only  at  the  expiration  of  the 
year.  It  was  held  in  McQueeney  v.  Toomey,  supra,  that  the 
right  of  redemption  puts  the  debtor  in  a  position  analogous  to 
that  of  one  who  has  a  right  to  repurchase  the  property  on  cer- 
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tain  fixed  and  definite  terms.  This  conclusion  was  deemed 
necessary  in  view  of  section  6836,  which  declares  what  the  pur- 
chaser at  the  sale  acquires.  If  he  acquires  **the  right,  title, 
interest  and  claim  of  the  judgment  debtor,"  no  interest  is  left 
which  is  the  subject  of  levy  and  sale.  Clearly,  then,  the  pur- 
pose of  the  legislature  in  enacting  section  6837  was  to  de- 
clare it  to  be  the  public  policy  of  this  state  that  when  an  im- 
fortunate  debtor  has  lost  his  land,  either  under  mortgage  fore- 
closure or  execution  sale,  he  shall  have  the  opportunity  to  re- 
gain it  by  complying  with  the  conditions  imposed.  And  not 
only  so,  but  that  those  who  have  acquired  liens  inferior  to  that 
to  satisfy  which  the  sale  was  made,  shall  resort  to  the  process 
of  redemption,  and  not  to  levy  and  sale,  in  order  to  protect 
themselves  from  loss.  The  right  is  therefore  a  personal  privi- 
lege and  not  a  property  right,  and  hence  does  not  come  within 
the  category  of  any  of  the  interests  enumerated  in  section  6821 
as  subject  to  execution.  The  language  quoted  from  section  6839  : 
"In  all  cases  the  judgment  debtors  shall  have  the  entire  period 
of  one  year  from  the  date  of  the  sale  to  redeem  the  property,*' 
as  clearly  manifests  this  purpose  as  if  the  statement  had  been: 
''The  right  of  the  debtor  to  redeem  shall  not  be  subject  to  levy 
under  execution";  otherwise  the  provision  would  be  without 
meaning  or  purpose.  The  result  would  be  that  the  right,  not 
only  of  the  judgment  debtor,  but  also  of  every  redemptioner, 
could  be  taken  away  by  an  assiduous  creditor,  and  thus  the 
whole  policy  of  the  law  would  be  defeated.  {Merry  v.  BosUoick, 
13  111.  398,  54  Am.  Dec.  434;  Powers  v.  Andrews,  84  Ala.  289, 
4  South.  263 ;  Shaw  v.  Lindsey,  60  Ala.  344.)  It  is  said  by  Mr. 
Freeman  in  his  work  on  Execution  (second  edition),  section  182, 
that  since  the  judgment  debtor  had,  pending  the  period  of  re- 
demption, the  possession  of  the  property  and  a  beneficial  as 
well  as  a  legal  estate  therein,  no  reason  can  be  assigned  why  this 
estate  may  not  be  subject  to  levy  and  sale  under  execution 
against  him.  This  may  be  true  in  those  states  in  which,  as  in 
Iowa  {Curtis  v.  Millard,  14  Iowa,  128,  81  Am.  Dec.  460),  the 
levy  and  sale  vests  in  the  purchaser  only  an  inchoate  estate 
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which  may  ripen  into  a  legal  estate  upon  the  execution  of  the 
sheriff's  deed.  It  cannot  be  so  under  our  statute,  for  it  con- 
tains no  provision  giving  the  debtor  the  right  of  possession 
during  the  period  of  redemption,  section  6843  seeming  to  imply 
that  the  judgment  creditor  is  entitled  to  demand  and  receive 
the  value  of  the  use  and  occupation  during  that  period.  This 
view  is  in  conflict  with  the  conclusion  announced  in  McMillan 
V.  Richards,  supra,  on  the  same  point;  but  it  may  not  be  over- 
looked that  section  231  of  the  California  Practice  Act  in  force 
at  the  time  the  decision  was  made,  as  has  already  been  noted, 
did  not  define  the  character  of  title  acquired  by  the  purchaser 
at  an  execution  or  foreclosure  sale,  as  does  section  6836,  supra. 
The  Cfflifornia  section  has  been  amended  in  the  particular 
referred  to  and  is  now  identical  with  ours.  (Cal.  Code  Civ. 
Proc,  sec.  700.)  We  have  not  been  referred  to  any  decision 
construing  it.  Doubtless  the  court  would  not  give  it  a  construc- 
tion in  harmony  with  our  view.  But  be  this  as  it  may,  if  the 
debtor's  interest  is  subject  to  execution,  it  is  because  it  is  an 
interest  in  the  real  estate.  If  it  be  such,  the  conclusion  cannot 
be  avoided  that  the  sale  of  it  must  also  be  subject  to  redemption 
(Riissell  V.  Fdbyan,  34  N.  H.  218) ;  otherwise,  again,  the  provi- 
sion quoted  from  section  6839  is  without  purpose  or  meaning. 
The  use  of  the  expression,  '* successors  in  interest,"  in  section 
6837,  does  not  furnish  the  basis  for  an  inference  to  the  effect 
that  the  right  of  the  debtor  may  be  taken  by  involuntary  sale. 
It  can  mean  nothing  more  than  that  one  who  has  succeeded  to 
the  title  to  the  property,  or  has  been  substituted  to  the  rights 
of  the  debtor  or  redemptioner,  has  the  same  rights  as  has  he. 
When,  for  illustration,  property  is  subject  to  a  mortgage,  or 
judgment,  or  attachment  lien,  it  is  still  the  property  of  the 
debtor.  A  judgment  creditor  may  become  his  successor  by  pur- 
chase at  execution  sale  from  which  there  has  been  no  redemp- 
tion, as  was  the  case  in  Pollard  v.  Harlow,  138  Cal.  390,  71  Pac. 
454,  648;  but  this  is  fundamentally  a  different  case  from  that 
of  an  attempted  sale  under  execution  of  the  statutory  right  of 
redemption.    The  distinction  between  this  right  and  what  was 
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[6]  known  as  the  equity  of  redemption  at  the  common  law 
15  fundamental.  The  one  is  the  right  a  judgment  debtor  has 
to  regain  property  which  he  has  lost  by  sale  under  process.  The 
other  is  the  right  the  mortgagor  has,  prior  to  foreclosure,  to  dis- 
charge the  indebtedness  and  thus  clear  his  property  from  the 
encumbrance  of  the  mortgage.  The  former  comes  into  exist- 
ence only  after  the  foreclosure  sale,  and  is  of  purely  statutory 
origin  (27  Cyc.  1800;  11  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
213) ;  the  other  is  founded  upon  the  mortgage  contract.  The 
term  ''successor"  is  also  broad  enough  to  include  a  grantee  to 
whom  the  judgment  debtor  has  transferred  his  statutory  right, 
{McQueeney  v.  Toomey,  supra;  Phillips  v.  Hagart,  113  Cal.  552, 
54  Am.  St.  Rep.  3.69,  45  Pac.  843.)  The  question  whether  this 
is  so  does  not  arise  here.  Our  conclusion  therefore  is,  that  the 
attempted  sales  of  the  right  of  redemption  were  nugatory,  and 
that  by  virtue  of  them  defendant  did  not  cut  oflf  plaintiff's  right. 
4.  The  next  question  presented  is,  whether  the  evidence  is 
sufficient  to  support  the  findings.  It  is  so  voluminous  that  it 
will  be  impossible  to  quote  and  examine  it  in  detail.  There  can 
be  no  question  but  that  it  amply  justifies  the  court's  conclusion 
that  on  June  14,  1910,  the  plaintiff  tendered  to  the  sheriff,  at 
the  Fergus  County  Bank  in  Lewistown,  amounts  respectively 
suflScicnt  to  effect  redemption  of  the  McDonald,  Sloan  and  Knud- 
son  ranches  and  the  mining  claims,  including  the  amount  bid 
at  the  alleged  sale  of  the  right  to  redeem,  made  of  the  former 
on  July  22  and  of  the  latter  on  September  7,  1909,  with  statu- 
tory interest  at  twelve  per  cent  per  annum  on  the  principal 
sums  (R^v.  Codes,  sec.  6838),  together  with  the  taxes,  assess- 
ments and  charges  paid  by  the  defendant,  with  interest  on  them 
at  eight  per  cent  per  annum.  At  that  time  the  plaintiff,  accom- 
panied by  his  wife  and  his  attorney,  Mr.  Marshall,  was  at  the 
bank,  and  Mr.  Marshall  having  previously  ascertained  and  cast 
up  the  separate  amounts  required,  the  plaintiff  tendered  them 
separately  in  gold  coin  to  Mr.  Tullock,  the  under-sheriff,  who 
had  come  in  at  the  request  of  Mr.  Waite,  the  president  of  the 
bank.    Uncertain  whether   the   exact   amounts   ascertained  by 
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Mr.  Marshall's  calculations  would  be  sufficient,  he  tendered  a 
considerable  sum  in  excess  in  each  case.  Mr.  TuUock,  though 
expressing  himself  as  satisfied  that  the  amounts  were  sufficient 
refused  to  accept  them,  because  he  had  been  instructed  by  the 
sheriflE  and  Mr.  Huntoon,  the  attorney  of  the  defendants,  who 
had  exclusive  charge  of  the  sales  and  also  of  the  matter  of  re- 
demption, not  to  accept  them,  Mr.  Huntoon's  theory  evidently 
being  that  the  right  of  redemption  in  each  case  had  been  taken 
away  by  the  sales  under  the  judgment  in  cause  1602.  Thereupon 
the  total  of  the  three  amounts  was  tendered  and  refused.  There 
were  present  at  the  time  Mr.  Waite,  the  president,  Mr.  Osweiler, 
the  assistant  cashier,  and  Mr.  Nave,  an  acquaintance  of  plaintiff 
who  had  aided  in  procuring  the  money.  Mr.  Marshall,  Mr. 
Waite  and  Mr.  Osweiler  testified  as  to  what  took  place.  Upon 
the  refusal  of  Mr.  TuUock  to  accept  the  money,  Mr.  Belden,  an 
attorney  of  the  plaintiff,  came  in  and  with  the  same  money  made 
like  tenders,  as  mongagee  of  the  plaintiff.  These  tenders  were 
also  refused.  There  is  some  conflict  in  the  evidence  as  to 
whether  tenders  were  made  in  separate  amounts  to  redeem  from 
each  sale,  or  whether  only  a  single  tender  of  the  gross  amount 
was  made  by  Mr.  Belden.  It  is  sufficient  to  say  on  this  point 
that  the  evidence  preponderates  in  favor  of  the  court's  finding 
that  the  tenders  were  made  by  the  plaintiff  as  stated  by  Mr. 
Marshall  arid  as  the  court  found.  Admittedly,  no  tender  was 
made  at  any  other  time  to  redeem  the  Sloan  ranch,  the  sale 
of  which  had  taken  place  on  April  28,  1909.  It  does  not  follow, 
however,  that  this  fact  conclusively  precluded  the  court  from 
inquiring  into  the  circumstances  and  determining  whether  the 
plaintiff  was  excusable  for  neglecting  to  make  the  tender  in 
this  behalf  before  the  expiration  of  the  year  after  that  sale.  It 
[7]  is  well  settled  that  if  the  judgment  debtor  is  prevented  by 
the  act  of  the  purchaser,  whether  judgment  creditor  or  not, 
directly  or  indirectly,  from  complying  with  the  statute,  equity 
-will  intervene  to  protect  his  right  and  extend  the  time  of  the 
period  of  redemption.  (Oraffam  v.  Burgess,  117  V.  S.  180,  29 
Ij.  Ed.  839,  6  Sup.  Ct.  Rep.  686  j  Schroeder  v.  Young,  161  U.  &. 
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334;  Benson  v.  Bunting,  127  Cal.  532,  78  Am.  St.  Rep.  81,  5S 
Pac.  991.)  Indeed,  we  do  not  understand  that  counsel  for  the 
defendant  contend  to  the  contrary.  They  apparently  accept 
this  as  the  law,  because  their  contention  is  that  the  court  was 
in  error  in  finding  that  the  plaintiff  was  misled  by  the  sheriff 
and  the  record  made  by  him  after  the  sale  proceedings,  and 
thus  prevented  the  plaintiff  from  effecting  redemption  within 
[8]  the  statutory  period.  The  evidence  introduced  on  this 
point  tends  to  show  that  early  in  April  the  plaintiff,  in  order 
to  make  ready  to  redeem,  made  inquiry  of  the  sheriff  as  to  the 
date  of  sale.  The  sheriff  being  unable  to  give  him  the  informa- 
tion on  the  subject,  because  he  had  apparently  forgotten  the  date, 
he  then  went  to  the  sheriff's  oflSce.  Such  record  as  he  found 
there  showed  the  date  as  June  16.  He  then  examined  the  cer- 
tificate of  sale  in  the  county  clerk's  oflSce  and  the  return  of  sale 
in  the  office  of  the  dork  of  the  district  court.  Not  content  with 
this,  he  had  an  investigation  made  by  his  attorneys  and  was 
advised  by  them  that  June  16  was  the  correct  date.  All  these 
records  showing  that  the  sale  had  been  made  on  June  16,  he 
reached  the  conclusion  that  this  date  was  correct.  The  notice 
of  the  sale  was  published  in  the  ' '  Fergus  County  Democrat, ' '  to 
which  the  plaintiff  was  a  subscriber.  It  described  the  Sloan  ranch 
by  legal  subdivisions  only.  Notice  of  the  sale  of  the  Diehl  &  Moh- 
ler  ranch  was  being  published  at  the  same  time  and  in  the  same 
way.  The  Sloan,  McDonald  and  Diehl  &  Mohler  ranches  were 
being  advertised  by  the  same  description,  for  sale  on  July  21. 
This  was  the  notice  of  the  sale  of  the  right  of  redemption.  But 
there  was  no  intimation  in  the  notices  that  this  was  the  subject 
of  the  sale.  The  plaintiff  having  been  advised  by  his  attorneys 
not  to  attend  the  sales  did  not  do  so,  nor  did  he  read  the  notices. 
If  we  bear  this  in  mind,  it  does  not  appear  strange  that  he  should 
have  been  led  by  the  record  to  believe  that  he  had  until  June 
16  to  effect  redemption.  Indeed,  the  defendant  himself,  who 
had  procured  the  sales  and  had  attended  all  of  them  and  seems 
to  have  been  determined  to  preclude  redemption  by  any  means 
in  his  power,  did  not  discover  the  mistake  until  he  came  to  apply 
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for  his  deed  on  May  5 ;  and  while  it  is  true  that  a  few  days  after 
April  28  the  defendant  applied  to  the  court  for,  and  subsequently 
obtained,  an  order  permitting  the  sheriff  to  correct  his  return 
and  certificate,  and  that  the  attention  of  the  plaintiff  was  then 
called  to  the  error,  the  time  for  redemption  had  then  expired. 
An  offer  by  him  to  redeem  at  that  time  or  any  time  earlier  than 
he  did  after  the  end  of  the  year  would  have  been  peremptorily 
rejected.  The  fact  that  actual  knowledge  was  then  brought  to 
him  could  not  affect  his  right.  And  if,  as  he  testified  and  the 
court  found,  he  neglected  to  offer  to  redeem  earlier  than  he  di4 
because  he  had  no  actual  knowledge  of  the  correct  date  until 
after  the  expiration  of  the  year,  and  could  not  acquire  it  from 
the  official  record,  he  ought  not  to  be  denied  relief.  For  though 
the  sheriff  was  not,  in  a  strict  sense  of  that  term,  the  agent  of 
the  plaintiff,  the  defendant  may  not  be  permitted  to  profit  by 
his  error;  on  the  contrary,  to  the  extent  to  which  the  plaintiff 
suffered  wrong  by  the  error  of  the  sheriff,  the  defendant  is 
[9]  responsible.  For  the  purposes  of  redemption  the  statute 
makes  the  sheriff  the  agent  of  the  purchaser  at  the  sale.  (Rev. 
Codes,  sec.  6840.)  It  is  his  duty  to  know  when  the  time  for 
redemption  expires.  Therefore,  a  false  representation  made  by 
him  upon  the  subject  is  in  legal  effect  a  misrepresentation  made 
by  the  purchaser  or  creditor,  and,  though  it  be  innocently  made, 
the  latter  cannot  profit  by  it.  (2  Herman  on  Estoppel  and  Bes 
Judicata,  sec.  770;  17  Cyc.  330;  French  y.  Edwards,  13  Wall. 
[10]  (U.  S.)  506,  20  L.  Ed.  702.)  And  just  here  it  may  be 
remarked  that  a  tender  of  payment  to  the  sheriff  on  June  14 
was  just  as  affectual  as  if  it  had  been  made  to  the  defendant, 
for  if  the  mistake  of  the  sheriff  extended  the  time  of  redemp- 
tion until  June  16,  it  also  extended  the  authority  of  the  sheriff 
to  accept  payment. 

As  to  the  tender  made  on  June  2  to  redeem  the  Diehl  &  Mohler 
ranch,  the  evidence  is  not  entirely  satisfactory,  but,  in  our  opin- 
ion, it  is  sufficient  to  sustain  the  conclusion  that  it  was  made 
on  that  date  as  alleged.  In  brief,  it  appears  that  having  previ- 
ously ascertained  through  his  attorneys  from  the  return  of  the 
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sheriff  that  that  date  was  the  last  day  of  the  redemption  period, 
the  plaintiff  obtained  from  one  Shoemaker  a  sofScient  amonnt 
in  gold  to  effect  the  redemption,  and  intrusted  it  to  Messrs. 
Marshall  and  Belden,  his  attorneys,  for  that  purpose.  The  at- 
torneys proceeded  to  the  sheriff's  office.  Mr.  Marshall  testified 
that  they,  in  the  presence  of  the  plaintiff  and  in  his  behalf, 
tendered  the  amount  bid  at  the  foreclosure  sale  and  also  the 
sale  of  the  right  of  redemption,  together  with  interest,  taxes 
and  charges  as  required  by  the  statute,  and  in  order  to  cover 
any  error  which  they  might  have  made  in  casting  up  the  gross 
amount,  $130  besides;  and  that  the  under-sheriff  refused  to 
receive  it  because  he  had  been  instructed  by  the  sheriff  and 
Mr.  Huntoon  not  to  do  so.  This  was  the  only  direct  evidence 
on  the  subject.  The  truth  of  it  is  rendered  questionable  by  the 
statement  of  the  plaintiff  that  he  was  not  present,  by  that  of 
Mr.  Belden  that  he  made  the  tender  as  plaintiff's  mortgagee, 
and  also  by  that  of  Mr.  Tullock,  the  under-sheriff,  that  the  only 
tender  he  had  any  recollection  of  was  that  made  by  Mr.  Belden. 
That  Mr.  Belden  did  make  such  a  tender  must  be  accepted  as 
true,  because  the  documentary  evidence  introduced  in  connection 
with  his  testimony  shows  that  he  held  a  mortgage  on  the  prop- 
erty, executed  to  him  and  recorded  on  that  day,  which  was 
brought  to  the  attention  of  the  sheriff  by  a  certificate  of  the 
county  clerk  and  an  affidavit  by  Mr.  Belden  as  required  by  the 
statute  (Rev.  Codes,  sec.  6841).  On  the  other  hand,  it  cannot 
be  doubted  that  the  money  tendered  belonged  to  the  plaintiff, 
and  that  the  attorneys  were  present  then  to  effect  a  redemption 
in  his  behalf.  The  other  testimony  tends  to  show  that  the  mort- 
gage was  executed  to  Mr.  Belden  merely  as  a  device  to  enable 
him  to  make  a  tender  as  mortgagee.  It  is  altogether  improbable 
that,  such  being  the  case,  he  made  the  tender  exclusively  as 
mortgagee  with  money  which  belonged  to  his  client.  We  think 
the  evidence  justifies  the  conclusion  that  a  tender  was  made  as 
testified  to  by  Mr.  Marshall  on  behalf  of  the  plaintiff,  and  that 
the  subsequent  tender  by  ^Ir.  Belden  was  a  precautionary  meas- 
ure merely,  as  evidently  was  the  tender  by  Mr.  Belden  in  the 
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same  capacity  at  the  bank  on  June  14;  for  in  each  case  when 
his  tender  had  been  refused,  he  returned  the  money  to  the 
plaintiff. 

5.  Counsel  argue  that  the  tenders  were  ineffective  because 
they  did  not  include  the  balance  of  the  judgment  in  cause  1602, 
[11, 12]  and  that  recovered  in  cause  1608.  They  rely  upon 
the  provision  found  in  section  6839:  *'If  the  judgment  debtor 
redeem,  he  must  make  the  same  payments  as  are  required  to 
effect  a  redemption  by  a  redemptioner."  This  provision  we 
must  construe  in  connection  with  its  context  in  the  section  in 
which  it  is  found  and  with  section  6838,  bearing  in  mind  the 
distinction  in  the  meaning  of  the  terms  ** debtor'*  and  "redemp- 
tioner"  as  defined  in  section  6837,  surpra.  Section  6838  declares: 
*'The  judgment  debtor,  or  redemptioner,  may  redeem  the  prop- 
erty from  the  purchaser  any  time  within  one  year  after  the  sale, 
on  paying  the  purchaser  the  amount  of  his  purchase,  with  one 
per  cent  per  month  thereon  in  addition  up  to  the  time  of  re- 
demption, together  with  the  amount  of  any  assessment  or  taxes 
which  the  purchaser  may  have  paid  thereon  after  purchase,  and 
interest  on  such  amount,  and  if  the  purchaser  be  also  a  cred- 
itor having  a  prior  lien  to  that  of  the  redemptioner,  other  than 
the  judgment  under  which  such  purchase  w^as  made,  the  amount 
of  such  lien  with  interest."  Considering  for  the  moment  this 
provision  alone,  the  distinction  between  the  obligation  cast  upon 
the  judgment  debtor  and  the  redemptioner  is  apparent.  The 
first  may  redeem  by  paying  to  the  purchaser  the  amount  of  his 
purchase,  with  interest,  etc.  The  latter  must,  in  addition,  pay 
any  prior  lien  held  by  the  purchaser.  As  pointed  out  in  Sharp 
V.  Miller,  47  Cal.  82,  the  reason  for  the  distinction  is  that  if 
the  redemptioner  were  permitted  to  redeem  without  paying  the 
prior  lien  of  the  purchaser,  the  result  would  be  that  the  lien 
would  be  defeated,  for  the  title  would  pass  to  the  redemptioner 
free  from  it.  If  the  judgment  debtor  redeems,  the  lien  of  the 
purchaser  will  be  preserved,  because  the  judgment  debtor  in 
restored  to  his  estate,  and  the  lien  will  at  once  attach.  The 
same  distinction  is  observed  by  the  supreme  court  of  Minnesota 


534  Hamilton  v.  Hamilton  et  al.        [Dec.  T.  15 

in  Warren  v.  FisJi,  7  Minn.  432  (Gil.  347),  in  which  an  identical 
provision  was  considered. 

The  question,  then,  arises  whether  the  provision  quoted  above 
from  section  6839  imposes  upon  the  judgment  debtor  an  addi- 
tional obligation.  It  must  be  borne  in  mind  that  the  two  sec- 
tions were  enacted  at  the  same  time  and  as  the  provisions  by 
which  the  privilege  granted  by  section  6837  was  to  be  made 
available.  As  section  6838  declares  the  obligation  to  be  dis- 
charged by  the  judgment  debtor  and  the  first  redemptioner,  so 
section  6839  is  primarily  concerned  with  the  rights  and  obliga- 
tions of  successive  redemptioners.  It  declares  particularly 
when  and  how  and  within  what  time  each  redemptioner  may 
acquire  the  right  of  his  predecessor,  what  payments  he  must 
malce  and  what  notice  he  must  give  to  the  sheriff  to  protect 
his  rights.  It  further  declares  when  the  purchaser  or  the  re- 
demptioner may  obtain  a  deed,  'with  the  proviso  that  the  judg- 
ment debtor  shall  have  the  entire  year  in  which  to  redeem. 
Then  follows  the  provision  quoted  above,  which  counsel  insist 
adds  to  the  obligation  imposed  upon  the  judgment  debtor  by 
section  6838,  the  further  obligation  to  discharge  all  prior  liens 
held  by  the  purchaser.  Evidently  this  was  not  the  purpose  of 
the  legislature  in  inserting  this  provision.  It  cannot  be  sup- 
posed that  after  it  had  defined  and  distinguished  the  respective 
obligations  of  the  judgment  debtor  and  the  redemptioner,  it 
deliberately  concluded  to  annul  the  distinction  and  put  both 
in  the  same  category.  Looking  at  the  preceding  provisions  of 
the  section,  it  seems  clear  that  the  intention  was  to  declare  that 
if  the  judgment  debtor  redeem  from  a  redemptioner,  he  must 
make  the  payments  which  have  been  made  by  the  redemptioner. 
That  this  is  so  is  suggested  by  the  clause  immediately  preceding, 
**but  in  all  cases  the  judgment  debtor  shall  have  the  entire 
period  of  one  year  from  the  date  of  sale  to  redeem  the  property," 
and  also  the  one  immediately  following,  **if  the  debtor  redeem, 
the  effect  of  the  sale  is  terminated  and  he  is  restored  to  his 
estate.'^  The  first  of  these  serves  to  put  beyond  question  the 
right  of  the  debtor  to  redeem  from  a  redemptioner  at  any  time 
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within  the  period  of  one  year ;  and  the  latter  to  relieve  the  debtor 
from  the  obligation  to  observe  any  of  the  requirements  as  to 
notice  which  must  be  obsei-ved  by  the  redemptioner,  both  in 
this  section  and  in  section  6841.  This  construction  harmonizes 
the  two  provisions  by  reconciling  their  apparent  inconsistency, 
and  gives  certain  meaning  to  every  provision  of  both. 

We  have  not  been  referred  to  any  case  which  has  expressly 
construed  such  a  provision;  but  the  supreme  court  of  California, 
in  Campbell  v.  Oaks,  68  Cal.  222,  9  Pac.  77,  has  by  implication 
given  the  provision  the  same  purport  we  have  given  it  above. 
In  that  case  the  purchaser  at  the  sale  was  a  member  of  a  co- 
partnership which  held  a  judgment  lien  prior  to  that  of  the 
judgment  creditor  at  whose  instance  the  sale  was  made.  The 
purchase  had  been  effected  on  behalf  of  the  firm  and  witli  firm 
money,  the  purchaser  holding  the  title  in  trust  for  the  firm. 
Within  the  period  of  redemption  the  judgment  debtor  tendered 
to  the  sheriff  the  amount  of  the  purchase  with  interest,  etc.,  in 
order  to  effect  redemption,  and  demanded  a  certificate,  which 
was  refused.  Action  was  brought  by  the  debtor  to  compel  the 
issuance  of  the  certificate.  The  trial  court  denied  relief,  but 
the  supreme  court  reversing  the  judgment,  said:  **  We  cannot  see 
how  the  firm  obtaining  a  judgment  against  the  same  defendant  in 
the  superior  court  could  have  been  prejudiced  by  a  redemption 
from  the  sale  under  the  second  judgment,  as  the  lien  of  the 
first  judgment  was  in  no  manner  affected  thereby.  It  was  sim- 
ply an  attempted  redemption  by  the  judgment  debtor  whereby 
the  sale  under  tiie  second  judgment  would  have  beeen  wiped 
out."  The  court  evidently  regarded  the  firm  as  a  purchaser 
having  a  prior  lien.  Hence,  since  sections  702  and  703  of  the 
Code  of  Civil  Procedure  of  California  are  substantially  identioil 
with  sections  6838  and  6839,  supra,  the  decision  is  directly  in 
point;  for  the  conclusion  stated  cannot  be  justified  upon  any 
theory  other  than  that  the  provision  relied  on  by  counsel  does 
not  relate  to  the  obligation  due  from  the  debtor  to  the  purchaser, 
but  to  that  due  from  him  to  the  redemptioner. 
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We  have  assumed  in  this  discussion  that  both  the  defendant's 
judgments  were  prior  liens  upon  all  the  plaintiff's  property. 
In  fact,  the  unpaid  balance  of  the  judgment  in  cause  1602  was 
not  a  prior  lien  within  the  meaning  of  the  statute,  on  the  Knud- 
son  ranch  and  the  mining  claims,  because  it  was  the  judgment 
under  which  these  properties  were  purchased.  It  is  also  doubt- 
ful whether  the  judgment  in  cause  1608  was  a  lien  upon  any 
of  the  property  sold  under  the  foreclosures,  because  the  judg- 
ment was  not  docketed  until  July  22,  1909,  after  the  last  fore- 
closure sale  had  been  made.  It  is  not  necessary  to  consider 
these  matters.  The  defendant  can  have  no  just  cause  of  com- 
plaint. By  the  redemption  which  we  shall  hold  the  plaintiff 
effected,  he  will  get  the  amounts  due  him  in  full,  and  at  the 
same  time  will  have  ample  security  for  the  amounts  due  on  these 
judgments;  for  both  will  become  liens  upon  all  the  property 
as  soon  as  the  redemption  is  effected,  to  be  enforced  by  him  at 
his  pleasure. 

6.  The  evidence  discloses  that  the  plaintiff  did  not  deposit  the 
amounts  tendered  or  retain  them  in  his  possession  in  readiness 
[13, 14]  to  be  paid  over  to  the  defendant  upon  demand,  down 
to  the  date  of  the  trial,  and  bring  them  into  court  when  he  in- 
stituted this  action.  He  did  not,  therefore,  lose  his  right,  how- 
ever. Section  4949  of  the  Revised  Codes,  declares:  "An  offer  of 
payment  or  other  performance,  duly  made,  though  the  title  to 
the  thing  offered  be  not  transferred  to  the  creditor,  stops  the 
running  of  interest  on  the  obligation  and  has  the  same  effect 
upon  all  its  incidents  as  a  performance  thereof. "  Whatever  may 
be  the  view  entertained  by  the  courts  elsewhere,  this  section  es- 
tablishes the  rule  in  this  jurisdiction.  It  is  clear  and  explicit, 
and  its  terms  cannot  be  misunderstood.  It  is  true  the  offer  does 
not  discharge  the  debt  due,  for  nothing  short  of  payment  or 
deposit  in  conformity  with  section  4944  will  have  this  effect ;  but 
it  does  have  the  same  effect  upon  all  the  incidents  of  the  obliga- 
tion as  actual  payment.  If  the  debt  is  secured  by  a  lien  upon 
property,  or  by  sureties,  the  tender  operates  as  a  release  of  the 
lien  or  the  sureties,  as  the  case  may  be,  and  leaves  the  creditor 
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to  his  personal  claim  against  his  debtor.  (38  Cyc.  163;  Thomas 
V.  Seattle  Brewing  etc.  Co.,  48  Wash.  560,  125  Am.  St.  Rep.  945, 
15  Ann.  Cas.  494,  15  L.  R.  A.  (n.  s.)  1164,  94  Pac.  116;  Ferrea 
V.  Tubbs,  125  Cal.  687,  58  Pac.  308;  Moore  v.  Norman,  43  Minn. 
428,  19  Am.  St.  Rep.  247,  9  L.  R.  A.  55,  45  N.  W.  857;  Kort- 
rigJit  V.  Cody,  21  N.  Y.  343,  78  Am.  Dec.  145.)  After  the  tender 
has  been  made  and  refused,  it  is  not  necessary  in  order  to  keep 
it  good  that  the  money  be  brought  into  court.  {AslHey  v.  Rocky 
Mt.  Bell  Tel,  Co.,  25  Mont.  286,  64  Pac.  765 ;  Thomas  v.  Seattle 
Brevnng  etc.  Co.,  supra;  Ferrea  v.  Tiibbs,  supra;  Moore  v.  Nor- 
man, supra;  Wadleigh  v.  Phelps,  149  Cal.  627,  87  Pac.  93; 
Christenson  v.  Nelson,  38  Or.  473,  63  Pac.  648 ;  Weeks  v.  Baker, 
152  Mass.  20,  24  N.  E.  905 ;  Leet  v.  Armiruster,  143  Cal.  663,  77 
Pac.  653.)  It  was  sufficient  that  the  plaintiff,  having  estab- 
lished his  unconditional  tenders,  brought  the  amounts  into  court 
when  directed  to  do  so.  As  heretofore  stated,  his  ability  and 
willingness  to  pay  at  any  time  is  demonstrated  by  the  fact  that 
he  tendered  the  amounts  due,  unconditionally,  and  subsequently 
at  the  termination  of  the  trial  deposited  the  money  with  the  clerk. 

7.  The  contention  that  the  plaintiff  forfeited  his  right  to 
relief  by  reason  of  his  delay  in  bringing  the  action  is  without 
[16]  merit.  The  evidence  discloses  nothing  further  than  that 
he  permitted  the  lapse  of  fourteen  months  before  filing  his  com- 
plaint. This  court,  following  the  rule  recognized  by  the  courts 
generally,  has  repeatedly  held  that  mere  delay  short  of  the 
period  of  limitation  prescribed  as  a  bar  to  the  particular  action 
does  not  require  the  imputation  of  laches.  {Wright  v.  Brooks, 
47  Mont.  99,  130  Pac.  968 ;  Parchen  v.  Chessman,  49  Mont.  326, 
Ann.  Cas.  1916 A,  681,  142  Pac.  631.) 

Several  other  contentions  made  by  counsel  are  not  of  sufficient 
merit  to  require  special  notice.  The  judgment  and  order  are 
affirmed. 

Ajfirmed. 

Mb.  JusTicae  Sannee  and  Me.  Justice  Holloway  concur. 
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On  Motion  fob  Rehearing. 

(Submitted  January  31,  1916.    Decided  February  1,  1916.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

In  their  petition  for  a  rehearing  in  this  case,  counsel  insist 
that  the  court  in  the  consideration  of  sections  6838  and  6839  of 
the  Revised  Codes  fell  into  error  in  making  this  statement  found 
in  paragraph  5  of  its  opinion :  *  *  It  must  be  borne  in  mind  that 
the  two  sections  were  enacted  at  the  same  time  and  as  the  pro- 
visions by  which  the  privilege  granted  by  section  6837  was  to 
be  made  available."  From  an  exact  historical  point  of  view  the 
criticism  of  counsel  is  justified.  Section  6838  was  first  enacted 
by  the  territorial  legislature  in  1867  as  section  231  of  the  Civil 
Practice  Act  (Laws  1867,  p.  181),  whereas  section  6839  was 
first  enacted  in  1877  as  section  331  of  the  new  Code  of  Civil 
Procedure  (Laws  1877,  p.  129).  Sections  6837,  6838  and  6839 
were  all  included  in  this  Code,  and,  in  the  opinion  of  the  court, 
taken  together  with  the  preceding  and  following  sections,  were 
intended  to  cover  the  whole  subject  of  redemption  from  sales 
under  execution  and  foreclosure,  and  to  make  definite  and  cer- 
tain not  only  the  privileges  conferred  by  section  6837,  but  also 
the  mode  by  whicli  it  could  be  exercised.  Hence  we  concluded 
that,  whatever  may  have  been  the  provisions  on  the  subject  there- 
tofore, sections  6838  and  6839,  having  been  incorporated  in  the 
same  Act,  are  to  be  considered  as  enacted  at  the  same  time  to  be 
interdependent  and  to  be  construed  accordingly.  From  this 
point  of  view  the  criticism  of  counsel  is  without  merit. 

It  is  further  insisted  that  the  court  erroneously  decided, 
in  paragraph  4  of  this  opinion,  that  the  judgment  debtor  is  not 
entitled  to  possession  after  sale  and  during  the  period  of  redemp- 
tion. The  court  did  not  so  decide.  It  merely  noted,  in  passing, 
the  fact  that  there  is  no  express  provision  in  the  statute  declar- 
ing this  right,  whereas  section  6843  seems  *'to  imply  that  the 
judgment  creditor  (who  has  become  the  purchaser)  is  entitled  to 
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demand  and  receive  the  value  of  the  use  and  occupation  during 
that  period."  The  question  of  the  debtor's  right  did  not  arise, 
and  therefore  there  was  no  intention  to  decide  it.  However,  lest 
the  language  referred  to  may  mislead,  we  now  say  that  the 
question  is  expressly  reserved  until  a  case  is  presented  rendering 
its  decision  necessary. 

The  other  contentions  of  counsel  were  all  made  in  oral  argu- 
ment and  in  their  briefs.  Upon  due  consideration  they  were 
overruled.  After  further  consideration  we  do  not  think  a  re- 
hearing upon  them  would  induce  us  to  change  our  conclusion. 

The  rehearing  is  denied. 

Mb.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 


In  Be  LEWIS. 


(No.  3,760.) 
(Submitted  Kovember  8,  1915.    Decided  January  7,  1916.) 

[154  Pac.   713.] 

Habeas    Corpus  —  Criminal    Law  —  Conviction  —  Acquittal  — 
Erroneous  Sentence — Effect, 

Crimiiial  Law — Convietion — Acq^uittal — By  What  Accomplialied. 

1.  The  conviction  or  acquittal  of  a  person  tried  for  crime  is  ac- 
complished by  the  verdict,  not  by  the  judgment. 

Same — Erroneous  Sentence — Subject  to  Correction. 

2.  An  error  made  by  the  trial  court  in  the  imposition  of  sentence 
for  crime  may  be  corrected  by  it. 

[Beview  of  judgment  and  sentence  on  writ  of  habeas  corpus ,  see 
note  in  87  Am.  St.  Bep.  190.] 

Same — Habeas  Corpus — Proper  Conviction — Erroneous  Sentence — Effect. 

3.  One  duly  convicted  but  unduly  sentenced  is  not,  on  habeas  corpus^ 
entitled  to  an  absolute  discharge  from  custody,  but  must  be  committed 
for  resentence  and  judgment  according  to  law. 

(Me.  Justick  Holloway  dissenting.) 

In  the  matter  of  the  application  of  Floyd  Lewis  for  a  writ 
of  habeas  corpus.  Writ  granted,  but  complainant  committed 
for  resentence. 
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Mr,  E,  C,  Crippen,  for  Complainant,  argued  the  cause  orally. 

MB.  JUSTICE  SANNEB  delivered  the  opinion  of  the  court. 

Habeas  corpus.  The  petitioner,  Floyd  Lewis,  is  now  confined 
in  the  state  prison  under  a  judgment  of  conviction  for  the 
crime  of  statutory  rape,  said  judgment  having  been  pronounced 
by  the  district  court  of  Yellowstone  county,  conformable  to  a 
verdict  which  declared  his  guilt  and  assumed  to  fix  his  punish- 
ment "at  not  less  than  two  years  nor  more  than  two  years.'* 
He  seeks  his  release  and  an  absolute  discharge  upon  the  ground 
that  the  verdict  and  judgment  are  void  because  they  do  not 
comply  with  the  requirements  of  the  Indeterminate  Sentence 
Act  (Laws  1915,  p.  21). 

The  express  provisions  of  this  Act  are  that  in  convictions  for 
certain  offenses,  including  statutory  rape,  the  verdict — if  the 
jury  fix  the  punishment — and  the  judgment  in  any  event,  must, 
* 'instead  of  fixing  the  punishment  at  a  definite  term,"  prescribe 
a  minimum  not  less  than  the  minimum  fixed  by  the  statute  for 
the  offense  involved,  and  a  maximum  not  greater  than  the 
maximum  so  established.  Sufficient  reasons  are  stated  by  Mr. 
Chief  Justice  Brantly  in  Collins'  Case,  ante,  p.  215,  152  Pac. 
40,  for  the  conclusion  that  the  verdict  and  judgment  are  not  in 
compliance  with  the  Act,  and  the  effect  of  such  circumstance 
is  the  question  before  us. 

As  regards  the  verdict,  no  difficulty  is  presented ;  it  amounts 
to  nothing  more  nor  less  than  a  conviction  of  the  offense  charged 
in  the  information  (Rev.  Codes,  sec.  9322 ;  Ex  parte  Brown,  68 
Cal.  176,  8  Pac.  829),  with  an  abortive  attempt  to  fix  the  punish- 
ment. The  effect  of  such  a  condition  is  settled  by  statute,  for 
upon  the  return  of  such  a  verdict  it  becomes  the  duty  of  the 
presiding  judge  to  assess  and  declare  a  proper  punishment  just 
as  though  the  jury  had  attempted  no  expression  upon  the  sub- 
ject.   (Rev.  Codes,  sec.  9330.) 

That  the  conviction  or  acquittal  of  a  person  tried  for  crime 
[1]  is  accomplished,  not  by  the  judgment  but  by  the  verdict,  is 
a  proposition  both  ancient  and  elementary.    {Shepherd  v.  People, 
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25  N.  Y.  406,  419  ei  seq,;  United  States  v.  Qibert,  2  Sumn.  19,  40, 
Fed.  Cas.  No.  15,204 ;  Brennany.  People,  15  111.  511, 517 ;  Mount  v. 
State,  14  Ohio,  295,  45  Am.  Dec.  542;  Ex  parte  Brown,  siopra.) 
[2]  We  have,  therefore,  the  case  of  a  person  duly  convicted 
80  far  as  this  record  shows,  but  unduly  sentenced;  and  there 
cannot  be  the  slightest  doubt  that  upon  an  appeal  the  improper 
sentence  would  be  annulled  and  the  cause  remanded  with  direc- 
tions to  impose  sentence  and  enter  judgment  in  conformity  with 
the  law.  (Rev.  Codes,  sec.  9417 ;  State  v.  Tyree,  70  Kan.  203, 
3  Ann.  Cas.  1020,  78  Pac.  525,  8  B.  C.  L.,  sees.  237,  239.)  Must 
the  result  be  otherwise  and  the  person  convicted  be  altogether 
released,  merely  because  he  has  chosen  the  writ  of  habeas  corpus 
as  the  method  for  bringing  the  same  matter  to  our  attention? 
To  so  hold  would,  it  seems  to  us,  put  form  before  substance  as 
the  thing  of  ultimate  concern.  Such  is  not  the  practice  of  this 
court  in  other  cases  nor  the  command  of  the  law  in  this  case. 
One  of  the  chief  purposes  of  all  legal  administration  is  the  pre- 
vention of  crime,  by  the  due  punishment  of  persons  judicially 
ascertained  to  have  been  guilty  of  crime;  and  no  person  whose 
guilt  has  been  judicially  determined  is  entitled  to  immunity 
merely  because  the  trial  court  having  jurisdiction  of  him  and  his 
cause  has  made  a  mistake  in  a  correctible  matter.  We  say  **cor- 
rectible  matter"  advisedly,  because  the  imposition  of  sentence  is 
such  a  matter.  (8  R.  C.  L.,  sec.  239 ;  note  to  3  Ann.  Cas.  1024 
et  seq.)  While  habeas  corpus  relieves  from  illegal  custody,  it 
is  no  part  of  its  function  to  absolve  anyone  from  the  penalty 
of  his  guilt  (12  Cyc.  276) ;  and  when  in  such  proceedings  it  is 
made  to  appear  that  the  petitioner  is  guilty  of  a  criminal  oflPensc 
or  ought  not  to  be  discharged  (Rev.  Codes,  sec.  9646),  or  that, 
though  illegally  held,  another  is  entitled  to  his  custody  (Rev. 
Codes,  sec.  9650),  he  is  not  to  be  absolutely  discharged  but  must 
be  recommitted  as  may  be  just  and  legal.  Specific  application 
of  these  provisions  or  of  principles  embodied  in  them  have 
been  made  in  many  cases  analogous  to  the  one  at  bar;  among 
srach  cases  are  the  following:  Ex  parte  Branigan,  19  Cal.  133; 
Ex  parte  Oilmore,  71  Cal.  624,  12  Pac.  800;  People  v.  Kelly. 
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97  N.  T.  212;  Coleman  v.  Nelms,  119  Ga.  307,  46  S.  E.  451; 
Miller  v.  Snyder,  6  Ind.  1;  BusseU  v.  Tatum,  104  Qa.  332,  30 
S.  E.  812;  Ex  parte  Tayloe,  5  Cow.  (N.  Y.)  39;  In  re  SvUivan, 
5  R.  I.  27 ;  In  re  Out  Lun,  84  Fed.  323. 

Petitioner 'calls  our  attention  to  State  v.  District  Court,  35 
Mont.  51,  88  Pac.  564,  which,  upon  first  impression,  seems  to 
support  his  claim  to  an  absolute  discharge ;  but  an  examination 
of  this  decision  with  the  record  disclosing  just  what  was  before 
this  court  will  show  that  such  impression  is  illusory.  The 
proceeding  was  on  supervisory  control  brought  by  the  state  to 
review  an  order  of  the  district  court  of  Deer  Lodge  county  on 
Jtabeas  corpus,  and  the  facts  as  made  to  appear  to  the  district 
court  were  that  the  applicant,  Fairgraives,  had  been  convicted 
of  a  misdemeanor  in  the  district  court  of  Silver  Bow  county, 
Hon.  Michael  Donlan,  Judge  presiding,  but  committed  to  the 
state  prison  for  the  offense  as  a  felony.  It  is  worthy  of  note 
that  the  order  which  was  reviewed  and  upheld  by  this  court 
discharged  Fairgraives  from  the  custody  of  the  prison  con- 
tractors and  conunitted  him  to  the  custody  of  the  sheriff  of 
Silver  Bow  county,  to  be  dealt  with  by  Judge  Donlan  as  might 
be  meet  and  proper.  It  is  fair  to  say,  however,  that  the  only 
question  really  presented  in  this  court  was  the  propriety  of 
the  discharge  from  the  custody  of  the  prison  contractors,  neither 
side  challenging  the  recommitment  to  the  sheriff.  Manifestly, 
if  this  decision  be  at  all  pertinent  to  the  present  inquiry,  it  is 
a  precedent  for  the  order  which  we  propose  to  enter. 

A  situation  more  truly  analogous  to  that  now  before  us  was 
presented  by  In  re  McDonald,  49  Mont.  454,  L.  R.  A.  1915B, 
988,  143  Pac.  947,  concluding  which  we  said:  "The  trial  and 
commitment  of  petitioner  Gillis  were  void  and  his  detention 
thereunder  cannot  be  upheld.  But  he  is  not  entitled  to  his 
release.  The  record  discloses  an  abortive  attempt  to  try  and 
punish  him  for  an  alleged  violation  of  the  laws  of  the  state. 
He  must,  therefore,  be  remanded  to  the  custody  of  respondents 
to  be  dealt  with  according  to  law." 
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So  here,  it  is  our  opinion  that  the  petitioner  is  entitled  to 
be  discharged  from  the  custody  of  the  warden  of  the  state 
[8]  prison  because,  though  tried  and  convicted,  no  proper 
sentence  has  been  pronounced  upon  him.  But  he  is  not  entitled 
to  go  free;  he  must  be  committed  to  the  custody  of  the  sheriff 
of  Yellowstone  county,  to  be  by  him  brought  before  the  district 
court  of  that  county  for  sentence  and  judgment  in  accordance 
with  the  law.    It  is  so  ordered. 

Mb.  Chief  Justice  Bbantly  concurs. 

Mb.  Justice  Holloway:  I  dissent.  The  judgment  entered 
against  this  petitioner  in  the  district  court  is  void  and  the  com- 
mitment under  which  the  warden  assumes  to  imprison  him  is  a 
nullity. 

This  court  has  no  original  jurisdiction  in  criminal  cases,  and 
I  challenge  its  authority  to  issue  a  commitment  under  which 
the  sheriff  of  Yellowstone  county  can  hold  this  petitioner  in 
confinement  until  such  time  as  a  judgment  may  be  rendered 
and  entered  against  him  in  the  district  court.  At  least  until 
that  judgment  is  rendered — whether  it  be  done  within  one 
month  or  six  months — this  petitioner  will  be  deprived  of  his 
liberty  without  due  process  of  law,  the  constitutional  guaranty 
notwithstanding. 

The  decision  of  the  majority  converts  the  writ  of  habeas 
corpus  into  a  writ  of  review,  and  the  cause  is  treated  and  dis- 
posed of  as  though  the  case  of  the  State  v.  Lewis  was  before 
this  court  on  appeal.  In  this  state  the  writ  of  habeas  corpus 
is  the  writ  as  it  was  known  to  the  law  at  the  time  our  Constitu- 
tion was  adopted  in  1889,  and  in  an  application  of  the  character 
of  the  one  now  before  us  the  inquiry  upon  the  return  is  limited 
to  a  determination  of  the  question:  Is  the  imprisonment  or  re- 
straint legaH  (Sec.  9642,  Rev.  Codes.)  Sections  9643  and 
9650,  Revised  Codes,  specify  particularly  when  the  applicant 
may  be  remanded  to  custody,  but  the  circumstances  of  the 
present  case  do  not  approach  the  conditions  enumerated  therQin. 
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That  this  applicant  is  illegally  imprisoned  cannot  be  gain- 
said, and  section  9658,  Revised  Codes,  provides  that  under  such 
circumstances  he  miLst  he  discharged.  It  may  be  that  the  law 
ought  to  be  different,  but  until  changed  by  the  proper  law- 
making body,  this  court  ought  to  carry  into  effect  the  plain 
provisions  of  the  Codes,  whatever  the  results  may  be. 


FIRST  NATIONAL  BANK  OF  MISSOULA,  Appellant,  v. 
COTTONWOOD  LAND  CO.  et  al..  Respondents. 

(No.    3y581.) 
(Submitted  January  5,  1916.    Decided  January  14,  1W6.) 

[154  Pac  582.] 

Actions  —  Survival  —  Corporations  —  Ann/ual  Reports  —  Direc- 
tors— Personal  Liability — Promissory  Notes — Renewal — Pay- 
ment— Presumptions. 

Corporations—Annual  Reporta— Action  Against  Director — Survival. 

1.  The  right  of  action  created  in  ftivor  of  a  corporation's  creditors,  by 
section  3850,  Revised  Codes,  as  amended  by  Chapter  140,  Laws  of 
1909,  to  enforce  the  liability  of  a  director  imposed  upon  him  because 
of  the  failure  of  the  corporation  to  file  the  annual  report  required 
bj  the  statute,  survives  his  death  and  may  be  prosecuted  against  his 
estate. 

[As   to   the   law   governing   the  survival   of   actions,   see   note  in 
Ann.  Oas.   1914B,   114.] 

Promissory  Notes — "Who  Liable  Thereon. 

2.  To  hold  a  person,  or  his  estate,  liable  on  a  promissory  note,  his 
name  must,  under  section  5866,  Revised  Codes,  appear  thereon. 

Corporations — Annual  Reports — Liability  of  Director*— Nature  of. 

3.  The  liability  of  directors  of  a  corporation  for  failure  to  file  the 
annual  report  required  by  section  3850,  Revised  Codes,  is  joint  and 
several,  direct  and  primary,  and  not  that  of  sureties  and  guarantors 
of  its  debts. 

Promissory  Notes — Renewal — Pay^ment — ^Novation. 

4.  The  renewal  of  a  promissory  note  without  change  in  the  parties 
operates  only  to  extend  the  time  of  payment',  and  does  not,  unless  made 
such  by  special  agreement,  constitute  payment  of  the  debt  or  discharge 
of  the  original  obligation. 

Same — Payment — Presumptions. 

5.  In  the  absence  of  an  affirmative  showing  that  a  renewal  note  was 
given  and  accepted  as  a  discharge  and  payment  of  the  original  debt^ 
the  presumption  of  payment  will  not  be  indulged. 
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Appeal  from  District  Court,  Powell  County;  O.  B.  Winston, 
Judge. 

Action  by  the  First  National  Bank  of  Missoula  against  the 
Cottonwood  Land  Company,  W.  R.  Glasscock  and  the  Union 
Bank  &  Trust  Company,  as  executor  of  the  estate  of  James  T. 
Manning,  deceased.  From  a  judgment  sustaining  the  demurrer 
of  the  executor,  plaintiff  appeals.    Reversed  and  remanded. 

Mr.  E.  H,  Parsons,  for  Appellant,  submitted  a  brief. 

An  action  against  a  director  under  section  3850,  Revised 
Codes,  as  amended,  does  not  abate  upon  his  death.  (See  Brown 
V.  Clow,  158  Ind.  403,  62  N.  E.  1006 ;  Crawfordsville  Trust  Co, 
V.  Ramsey,  178  Ind.  258,  98  N.  E.  177;  Warren  v.  Para  Rubber 
Shoe  Co.,  166  Mass.  97,  44  N.  E.  112 ;  Lindemann  v.  Rusk,  125 
Wis.  210,  104  N.  W.  119;  McComb  v.  KeUogg,  48  Hun,  621, 
1  N.  Y.  Supp.  206 ;  Stephens  v.  Overstolz,  43  Fed.  465 ;  Boyd  v. 
Schneider,  131  Fed.  223,  65  C.  C.  A.  209;  Allen  v.  Luke,  163 
Fed.  1018.) 

"The  holder  of  the  renewal  note  may,  at  his  option,  surrender 
it  and  bring  suit  upon  and  enforce  the  original  obligation,  unless 
it  affirmatively  appear  that  the  original  has  been  extinguished 
by  an  express  or  implied  agreement  to  that  effect.''  (State 
Bank  v.  Mutual  Telephone  Co.,  123  Minn.  314,  Ann,  Cas.  1915A, 
1082,  143  N.  W.  912;  Camas  Prairie  State  Bank  v.  Newman, 
15  Idaho,  719,  128  Am.  St.  Rep.  81,  21  L.  R.  A.  (n.  s.)  703,  99 
Pac.  833.) 

**The  debt  is  not  paid,  nor  is  a  note  discharged  or  paid  by 
taking  another  in  place  thereof,  unless  received  by  express 
agreement  as  payment."  {Savings  Bank  v.  Central  Market  Co., 
122  Cal.  28,  54  Pac.  273;  First  Nat.  Bank  v.  White,  60  N.  J.  Eq. 
487,  46  Atl.  1092;  Bowman  v.  Rector  (Tcnn.  Ch.),  59  S.  W.  389; 
Lowry.  v.  Milwaukee  Nat.  Bank,  114  Wis.  311,  90  N.  W.  178 ; 
Hutchins  v.  Stanley,  88  Kan.  739,  129  Pac.  1180;  Johnson  v. 
Cray  son,  230  Mo.  380,  130  S.  W.  673.)  The  giving  of  worthless 
security  is  no  more  a  payment  of  the  obligation  that  it  is  given 
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to  secure  than  is  the  giving  of  a  new  note,  payment  and  dis- 
charge thereof.  (Union  Brewing  Co.  v.  Interstate  Bank  A 
Trust  Co.,  240  111.  454,  88  N.  E.  997 ;  Bank  v.  Handley,  48  W. 
Va.  690,  37  S.  E.  536;  Reynolds  v.  Schade,  131  Mo.  App.  1,  109 
S.  W.  629;  Fairbank  v.  Merchcmts'  Nat.  Bank,  132  111.  120,  22 
N.  E.  524;  Colebrooke  on  Collateral  Securities  (2d  ed.),  14,  24.) 

Messrs.  Schamikow  dt  Jordan,  for  Bespondsit,  submitted  a 
brief ;  Mr.  L.  N.  Jordan  argued  the  cause  orally. 

The  liability  under  section  3850  of  the  Revised  Codes,  as 
amended,  does  not  survive  the  death  of  a  director.  {Mitchell  v. 
Hotchkiss,  48  Conn.  9,  40  Am.  Rep.  146 ;  Diversey  v.  Smith,  103 
ni.  378,  42  Am.  R^p.  14;  Carr  v.  Rischer,  119  N.  Y.  117,  23  N.  E. 
296 ;  Brackett  v.  Qriswold,  103  N.  Y.  425,  9  N.  E.  438 ;  Stokes  v. 
Stickney,  96  N.  Y.  323;  Bank  of  California  v.  Collins,  5  Hun 
(N.  Y.),  209;  Tarter  v.  Flagg,  143  lilass.  280,  9  N.  E.  649; 
Moies  V.  Sprague,  9  R.  I.  541 ;  Reynolds  v.  Mason,  54  How.  Pr. 
(N.  Y.)  213;  14  Am.  &  Eng.  Ency.  Law  (1st  ed.),  293;  1  Cyc. 
68;1R.  C.  L.  44.) 

Upon  close  examination  of  section  6494,  Revised  Codes,  it  will 
be  found  that  no  provision  is  made  for  the  survival  of  an  action 
against  the  wrongdoer,  except  in  those  cases  where  the  action 
has  been  begun  before  the  death  of  the  wrongdoer.  In  the  case 
at  bar,  the  action  was  not  commenced  against  James  T.  Manning 
during  his  lifetime.  And,  under  such  statute,  there  is  no  pro- 
vision for  the  survival  of  the  action  against  his  representatives. 
There  is  a  vital  difference  between  the  survival  of  a  cause  of 
action  upon  the  death  of  the  injured  party  and  the  survival  of 
liability  upon  the  death  of  the  wrongdoer.  {Krana  v.  Wisconsin 
Trust  Co.,  155  Wis.  40,  Ann.  Cas.  1915C,  1050,  143  N.  W.  1049.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

During  all  of  1911,  and  1912  until  December  20,  James  T. 
Manning  was  a  director  of  the  Cottonwood  Land  Company,  a 
domestic  trading  corporation.     The  directors,  including  ^ian- 
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ning,  failed  and  neglected  to  make  any  report  of  the  financial 
affairs  of  the  company  for  either  1911  or  1912.  On  November 
22,  1912,  the  company  became  indebted  to  the  First  National 
Bank  of  Missoula  in  the  sum  of  $7,050,  evidenced  by  a  promis- 
sory note  due  in  four  months  with  interest  at  eight  per  cent  per 
annum,  and  signed  '*  Cottonwood  Land  Company,  by  W.  E. 
Glasscock,  Pres.,  W.  R.  Glasscock."  On  December  20,  1912, 
Manning  died,  and  the  Union  Bank  &  Trust  Company  was  ap* 
pointed  executor  of  his  last  will.  In  July,  1913,  a  renewal  note 
for  $7,000  due  in  30  days,  with  interest  at  ten  per  cent  per 
annum  executed  in  the  manner  and  form  as  the  original  note, 
was  delivered  to  the  bank  and  with  it  490  shares  of  the  capital 
stock  of  the  company  as  collateral  security  for  the  payment  of 
the  debt.  A  claim  against  Manning's  estate  was  duly  presented, 
but  payment  was  refused,  and  this  action  was  instituted.  The 
complaint  recites  the  history  of  the  transactions  in  great  detail. 
It  is  alleged  that  the  stock  pledged  as  security  is  worthless,  that 
the  corporation  is  insolvent,  and  that  demand  for  payment, 
made  upon  the  other  directors,  has  met  with  refusal.  To  the 
complaint  the  Union  Bank  &  Trust  Company,  as  executor,  inter- 
posed a  demurrer  upon  the  following  grounds:  (1)  That  the 
executor  is  improperly  made  a  party,  for  the  reason  that  the 
complaint  fails  to  disclose  any  liability  on  the  part  of  Manning 
during  his  lifetime;  (2)  that  the  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action;  (3)  that  the  complaint 
is  uncertain,  in  that  it  cannot  be  determined  whether  relief  is 
sought  upon  the  express  contract  or  upon  a  liability  created  by 
statute.  This  demurrer  was  sustained,  and  the  plaintiff,  elect- 
ing to  stand  upon  its  complaint,  suffered  judgment  of  dismissal 
to  be  entered  and  appealed. 

1.  Section  3850,  Revised  Codes,  as  amended  by  an  Act  ap- 
[1]  proved  i^Iarch  11,  1909  (Laws  1909,  p.  217,  sec.  1),  re- 
quires the  directors  of  a  domestic  trading  corporation,  within 
twenty  days  after  De'c:iiber  31  of  every  year,  to  prepare  and 
file  a  report  which  shall  exhibit  the  financial  affairs  of  the  cor- 
poration.   The  statute  provides  further;  **If  any  such  corpora- 
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tion  shall  fail  to  file  such  report,  directors  of  the  corporation 
shall  be,  jointly  and  severally,  liable  for  all  debts  or  judgments  of 
the  corporation  then  existing,  or  which  may  thereafter  be  in 
anywise  incurred  until  such  report  shall  be  made  and  filed.'* 

Counsel  for  the  respective  parties  indulge  in  much  discussion 
as  to  the  character  of  this  statute — whether  penal  or  remedial 
in  its  nature.  If  the  survival  of  plaintiff's  cause  of  action  was 
made  to  depend  upon  the  application  of  principles  of  the 
common  law,  the  discussion  would  be  pertinent  as  well  as  inter- 
esting; but,  since  the  matter  is  determined  by  statute,  the  labors 
of  counsel  are  largely  in  vain.  That  the  statute  creates  a  right 
of  action  in  favor  of  the  creditor  and  against  the  delinquent 
director  must  be  conceded  by  everyone.  Such  an  action  was 
unknown  to  the  common  law.  That  the  right  of  action  thus 
created  survives  the  death  of  the  delinquent  director  and  may 
be  prosecuted  against  his  estate  is  not  an  open  question  in  this 
jurisdiction.  In  Melzner  v.  Northern  Pac.  Ry.  Co.,  46  Mont. 
162,  127  Pac.  146,  we  had  under  consideration  the  following 
from  section  6494,  Revised  Codes:  '*An  action,  or  cause  of 
action,  or  defense,  shall  not  abate  by  death,  or  other  disability 
of  a  party,  or  by  the  transfer  of  any  interest  therein."  The 
history  of  our  legislation  upon  the  subject  of  abatement  and  re- 
vival was  reviewed,  and  the  conclusion  was  reached  that  in 
adopting  the  section  in  the  language  quoted  above  it  was  the 
intention  to  establish  in  this  state  a  general  survival  statute. 
The  remaining  portion  of  section  6494  is  adjective  law.  We 
are  satisfied  with  that  conclusion  and  that  the  cause  of  action 
survives  the  death  of  the  party  in  the  wrong  as  well  as  the 
death  of  the  one  whose  rights  are  infringed. 

The  complaint  contains  all  the  allegations  necessary  to  state 
a  cause  of  action  in  favor  of  the  bank  and  against  Manning's 
estate;  and  that  the  cause  of  action  relied  upon  is  one  created 
by  statute,  and  not  for  the  breach  of  an  express  contract,  is  too 
obvious  to  admit  of  discussion.  Indeed,  since  Manning  did  not 
[2]  sign  the  note,  it  would  be  impossible  to  state  a  cause  of 
action  against  him  or  his  estate  for  a  failure  to  pay  the  note. 
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(Bev.  Codes,  sec.  5866 ;  Kohrs  ▼.  SmitJi,  45  Mont.  467,  124  Pac. 
275.) 

2.  Neither  do  we  think  that  plaintiff  pleaded  itself  out  of 
court  by  the  addition  to  the  complaint  of  the  unnecessary  allega- 
tions respecting  the  execution  and  delivery  of  the  original  note 
or  the  substitution  therefor  of  the  renewal  note  and  the  accept- 
ance of  collateral  security  after  Manning's  death.  As  already 
observed,  the  action  is  not  founded  upon  the  note,  and  neither 
the  original  note  nor  the  note  given  in  renewal  had  anything 
whatever  to  do  with  Manning's  liability.  Assuming,  for  the 
[3]  purposes  of  this  appeal,  that  the  changes  wrought  in  the 
relationship  of  the  parties  by  the  substitution  of  the  new  note 
and  the  acceptance  of  security  were  such  as  to  exonerate  a 
guarantor  or  surety,  the  executor  cannot  profit  thereby,  for 
Manning  was  not  a  surety  nor  a  guarantor  for  the  corporation. 
In  Daily  v.  MarshaU,  47  Mont.  377,  133  Pac.  681,  in  discussing 
the  general  immunity  from  liability  for  the  corporation's  debts 
which  may  be  enjoyed  by  the  directors  or  waived  by  their  failure 
to  file  the  required  annual  report,  this  court  said:  ''They  may 
render  their  immunity  effective  by  doing  this  [filing  the  re- 
port] ;  otherwise  they  are  conclusively  presumed  to  have  assented 
to  stand  good  as  sureties  for  all  the  liabilities  which  they  have 
permitted  the  corporation  to  assume.'*  The  question  under 
consideration  was  the  constitutionality  of  section  3850  above, 
and  the  language  quoted  is  found  in  argument  advanced  to 
demonstrate  that  the  statute  does  not  impose  a  fine  or  penalty 
upon  delinquent  directors.  Apter  language  might  have  been 
employed.  The  words  '*as  sureties"  might  have  been  omitted, 
as  they  add  nothing  to  the  argument.  The  expression  as  it  ap- 
pears is  an  unfortunate  one,  and  all  the  more  unfortunate  if 
the  trial  court  in  this  instance  was  misled  into  the  belief  that 
this  court  was  on  record  in  support  of  the  proposition  that  the 
relationship  of  a  delinquent  director  to  his  company  is  that  of 
surety  or  guarantor.  That  it  could  not  have  been  the  intention 
to  declare  such  a  rule,  however,  is  manifest  from  the  -opinion 
as  a  whole.    In  the  same  paragraph  from  which  the  language 
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above  is  taken,  the  court  quotes  with  approval  from  Fitagerald 
V.  Weidenheck,  76  Fed.  695,  to  the  effect  that  the  liability  of 
delinquent  directors  to  the  corporation's  creditors  is  a  direct 
liability.  The  purpose  of  requiring  such  a  report  is  to  furnish 
information  to  those  who  conduct  business  with  the  corporation. 
If  the  report  is  filed  and  thereby  made  a  public  record,  informa- 
tion concerning  the  corporation's  financial  condition  and  re- 
sponsibility is  available  to  everyone.  If  for  any  reason  the 
directors  fail  or  refuse  to  furnish  such  information  in  the 
manner  required  by  law,  anyone  becoming  a  creditor  of  the 
concern  may  rightly  do  so  upon  the  faith  of  the  individual  re- 
sponsibility of  the  directors.  The  liability  thus  imposed  is  joint 
and  several,  direct  and  primary.  The  creditor's  right  of  action 
is  not  dependent  upon  the  insolvency  of  the  corporation  (7 
R.  C.  L.  521),  and  neither  the  corporation  nor  other  directors 
need  be  joined  in  the  action.  (Fitzgerald  v.  Weidenheck,  above ; 
Patterson  v.  Stewart  (Patterson  v.  Minnesota  Mfg.  Co.),  41 
Minn.  84,  16  Am.  St.  Eep.  671,  4  L.  R.  A.  745,  42  N.  W.  926; 
10  Cyc.  856.) 

3.  The  allegations  of  the  complaint  do  not  disclose  payment 
of  the  original  debt  or  a  novation  as  defined  in  sections  4958 
and  4959,  Revised  Codes.  It  is  the  general  rule  that  the  renewal 
[4]  of  a  note  without  change  in  the  parties  operates  only  to 
extend  the  time  of  payment  {Bank  v.  Weston,  159  N.  Y.  201, 
45  L.  R.  A.  547,  54  N.  E.  40),  and  is  not  in  any  sense  payment 
of  the  debt  or  discharge  of  the  original  obligation  unless  made 
such  by  special  agreement  {Jagger  Iron  Co.  v.  Walker,  76  N.  Y. 
521;  Griffith  v.  Orogan,  12  Cal.  317;  Savings  Bank  v.  Central 
Market  Co,,  122  Cal.  28,  54  Pac.  273).  In  the  absence  of  an 
[6]  affirmative  showing  that  the  renewal  note  was  given  and 
accepted  as  a  discharge  and  payment  of  the  original  debt,  the 
presumption  of  payment  will  not  be  indulged.  {Boston  Nat. 
Bank  of  Seattle  v.  Jose,  10  Wash.  185,  38  Pac.  1026.)  While 
plaintiff  might  have  omitted  the  historical  recitals  from  its  com- 
plaint with  profit  and  without  loss,  their  presence  in  the  plead- 
ing does  not  render  it  subject  to  demurrer. 
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The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  lower  court  to  overrule  the  demurrer  of  the  defend- 
ant Union  Bank  &  Trust  Company  as  executor  of  the  estate  of 
James  T.  Manning,  deceased. 

Beversed  and  remanded. 

Mb.  Chief  Justice  Brantlt  and  Mr.  Justice  Sanner  concur. 


LEPLEY,  Appellant,  v.  CITY  OP  FORT  BENTON  et  al.. 

Respondents. 

(No.   3,671.) 
(Submitted   January   3,   1916.    Decided   January   15,    1916.) 

[154  Pac.  710.] 

Cities  and  Toums — Constitution — Indebtedness — Extension   of 
Limit — Illegality — Appeal  and  Error. 

Cities  and:  Towns — Extension  of  Indebtedness — Illegality. 

1.  Where  a  city  had  authorized  an  issue  of  bonds  for  sewer  purposes 
which  fully  exhausted  the  three  per  cent  constitutional  limit,  it  was 
without  power  to  subsequently  issue  further  bonds  for  the  construc- 
tion of  a  lighting  plant  by  having  recourse  to  the  device  of  classing 
the  first  issue  within  the  extended  ten  per  cent  limit — which  may  be 
resorted  to  only  for  the  procurement  of  a  sewerage  system  or  a  water 
supply — a  large  enough  margin  being  thus  created  within  the  three 
per  cent  limit  to  accommodate  the  later  issue. 

Appeal  and  Error — Questions  reviewable. 

2.  Where  a  question  of  the  nature  of  the  above  is  presented  by  the 
record  and  its  solution  is  decisive  of  the  case,  it  will  be  determined 
on  appeal,  even  though  it  is  not  apparent  that  the  district  court 
considered  or  determined  it. 

Appeal  from  District  Court,  Chouteau  County;  J.  W.  Tattan, 
Judge. 

Action  by  Charles  Lepley  against  the  City  of  Ft.  Benton  and 
others.  From  an  order  vacating  a  temporary  injunction,  plain- 
tiff appeals.    Beversed. 

Messrs.  StranaTian  &  Stranahan  and  Messrs.  Cooper,  Stephen- 
son &  Hoover,  for  Appellant,  submitted  a  brief;  Mr.  F.  E. 
Stranahan  argued  the  cause  orally. 

Messrs.  Lew  L.  Callaway  and  Charles  N.  Pray,  for  Respond- 
ents, submitted  a  brief ;  Mr.  Pray  argued  the  cause  orally. 
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ME.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  plaintiff,  a  resident  of  the  de- 
fendant city  and  the  owner  of  property  therein  subject  to 
taxation,  to  restrain  the  city  authorities  from  issuing  and  selling 
bonds  of  the  city  to  the  amount  of  $17,000  to  procure  funds  to 
establish  a  municipal  lighting  plant.  The  proposed  bond  issue 
was  authorized  by  a  vote  of  the  electors  of  the  city  held  on  July 
10,  1914.  They  were  sold  on  January  6,  1915,  but  when  this 
action  was  commenced  had  not  been  delivered  to  the  purchaser. 
It  is  alleged  that  the  indebtedness  incurred  by  the  bonds,  to- 
gether with  that  already  incurred  and  outstanding,  will  exceed 
the  three  per  cent  limit  prescribed  by  the  Constitution,  and 
therefore  that  the  bonds  are  void. 

The  following  statement  of  the  iinancial  condition  of  the  city 
is  made  the  basis  for  this  claim :  That  the  assessed  valuation  of 
the  property  within  the  city  for  the  year  1913  was  $810,000, 
and  for  1914  $950,000;  that  the  city  is  at  present  indebted  to 
the  amount  of  $44,500,  which  is  made  up  of  these  items :  Bonds 
for  water  supply,  etc,  ** $4,500  and  upward";  floating  indebt- 
edness represented  by  outstanding  warrants  issued  in  payment 
of  current  expenses  of  the  city  government,  **  $3,000  and  up- 
ward'*; bonds  sold  for  the  purpose  of  establishing  a  sewer 
system,  including  a  contract  by  the  city  for  the  construction  of 
the  system,  $33,000;  and  the  city's  proportion  of  $33,394.09,  the 
cost  of  grading,  paving,  lighting,  etc.,  in  improvement  district 
No.  1  of  the  city,  the  contract  for  which  has  already  been  let, 
the  estimated  proportion  being  ** $3,000  and  upward."  Upon 
the  filing  of  the  complaint  on  February  27,  1915,  the  court 
ordered  a  temporary  injunction  to  issue.  On  March  23  the 
defendants  filed  their  answer,  denying  the  material  averments 
in  the  complaint,  and  moved  for  a  dissolution  of  the  order. 
After  a  hearing,  the  court  made  an  order  sustaining  the  motion. 
The  plaintiff  appealed. 

As  we  gather  them  from  the  record,  the  events  giving  rise  to 
the  controversy  may  be  stated  as  follows :  On  December  9,  1913, 


51  Mont.]     Lepley  v.  City  of  Fort  Benton  et  au  553 

the  council  of  the  defendant  city  passed  an  ordinance,  submit- 
ting to  the  taxpayers  the  question  whether  the  city  should  eon- 
tract  an  indebtedness  to  the  amount  of  $33,000  by  an  issue  and 
sale  of  its  bonds  to  procure  funds  for  the  construction  of  a  sewer 
system.  It  was  recited  in  the  ordinance  that  the  indebtedness 
thus  to  be  incurred,  including  existing  indebtedness,  would  ex- 
ceed the  constitutional  limit  of  three  per  cent  of  the  assessed 
valuation  of  the  property  in  the  city.  In  pursuance  of  the 
ordinance  the  election  was  held  on  January  30,  1914,  and  by  a 
majority  vote  the  issuance  of  the  bonds  was  autliorized.  On 
June  1,  1914,  the  council  passed  a  second  ordinance,  submitting 
to  the  qualified  electors  the  question  whether  the  city  should 
contract  an  indebtedness  to  the  amount  of  $17,000  by  an  issue 
and  sale  of  its  bonds  to  procure  funds  to  construct  a  municipal 
lighting  plant.  This  ordinance  recited  that  the  proposed  in- 
debtedness, together  with  that  already  outstanding,  would  not 
exceed  the  constitutional  limit  of  three  per  cent.  The  election 
held  on  July  10,  1914,  resulted  in  a  favorable  vote.  On  August 
1  a  contract  was  let  by  the  council  for  the  construction  of  the 
sewer  system.  The  resolution,  letting  this  contract,  recited  that 
it  was  let  upon  the  condition  that  a  sale  of  the  bonds  could  be 
effected.  The  formal  contract  was  executed  on  August  8.  A 
sale  of  tlie  bonds  not  having  been  effected,  on  September  8  the 
contract  was  so  amended  by  consent  of  the  contractor  as  to 
extend  the  time  within  which  the  work  of  construction  should 
be  completed.  On  January  6,  1915,  the  council  effected  a  sale 
of  all  the  bonds  authorized  at  both  elections,  the  lighting  plant 
bonds  first,  and  the  sewer  bonds  a  few  minutes  later.  The  course 
pursued  by  the  council  indicates  that  at  the  time  the  first  issue 
of  bonds  was  proposed,  it  held  the  view  that  the  power  of  the 
city  to  incur  any  further  indebtedness  within  the  three  per  cent 
limit  would  be  fully  exhausted  by  that  issue.  The  proposition 
to  make  the  second  issue  was  therefore  an  afterthought,  the 
council  having  doubtless  concluded  that  it  could  class  the  whole 
of  the  issue  first  authorized  within  the  ten  per  cent  limit,  and 
thus  leave  a  margin  within  the  three  per  cent  limit  for  the  issue 


554  Leplet  v.  City  op  Fort  Benton  ett  al.     [Dec.  T.  '15 

of  those  subsequently  authorized.  Otherwise  the  order  adopted 
for  the  sale  of  the  bonds  cannot  be  explained.  Indeed,  it  is 
claimed  by  counsel  for  defendants  that  the  sale  of  the  issue 
authorized  at  the  June  election,  first  in  order,  classed  the  amount 
represented  by  them  within  the  three  per  cent  limit,  with  the 
result  that  the  issue  authorized  by  the  election  in  January  would 
automatically  fall  exclusively  under  the  ten  per  cent  limit.  At 
the  hearing  of  the  motion  it  seems  to  have  been  assumed  by 
counsel  on  both  sides  that  this  would  ordinarily  have  been  the 
result  in  such  case.  Counsel  for  the  plaintiff  insist,  however, 
that  such  could  not  have  been  the  result  here,  because  the  course 
pursued  by  the  council  in  letting  the  sewer  construction  contract 
on  August  11,  1914,  by  which  it  became  bound  to  the  amount  of 
$33,000,  fixed  the  status  of  the  bonds  authorized  to  this  amount 
as  within  the  three  per  cent  limit  so  far  as  there  was  any  fur- 
ther margin  within  that  limit,  and  hence  exhausted  the  power 
of  the  city  to  incur  any  further  indebtedness.  This  contract 
was  admittedly  made  contingent  upon  the  sale  of  the  bonds; 
but  it  follows  that  when  the  sale  was  effected,  the  city  became 
indebted  to  the  full  amount  of  the  bonds  and  liable  to  the  con- 
tractor for  the  same  amount,  contingent  only  on  his  performance 
of  the  contract.  Therefore  the  status  of  this  indebtedness,  as 
to  its  classification  within  one  limit  or  the  other,  thus  became 
fixed  by  relation  to  the  date  at  which  the  debt  was  authorized, 
without  regard  to  what  was  subsequently  done. 

The  decisive  question  in  the  case  therefore  is :  Could  the  coun- 
[1]  cil,  under  the  provisions  of  the  Constitution  and  statute 
applicable,  arbitrarily  class  the  debt  authorized  at  the  election 
of  January  30,  1914,  as  falling  exclusively  within  the  ten  per 
cent  limit,  leaving  an  unabsorbed  margin  within  the  three  per 
cent  limit  for  other  indebtedness? 

Section  6,  Article  XIII,  of  the  Constitution,  declares:  "No 
city,  town,  township  or  school  district  shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any  purpose  to  an  amount, 
including  existing  indebtedness  in  the  aggregate  exceeding  three 
per  centum  of  the  value  of  the  taxable  property  therein,  to  be 
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ascertained  by  the  last  assessment  for  the  state  and  county  taxes 
prQTious  to  the  incurring  of  such  indebtedness,  and  all  bonds 
or  obligations  in  excess  of  such  amount  given  by  or  on  behalf 
of,  such  city,  town,  township  or  school  district  shall  be  void; 
provided,  however,  that  the  legislative  ajssembly  may  extend  the 
limit  mentioned  in  this  section,  by  authorizing  municipal  cor- 
porations to  submit  the  question  to  a  vote  of  the  taxpayers 
affected  thereby,  when  such  increase  is  necessary  to  construct 
a  sewerage  system  or  to  procure  a  supply  of  water  for  such 
municipality  which  shall  own  and  control  said  water  supply 
and  devote  the  revenue  derived  therefrom  to  the  payment  of 
the  debt." 

Subdivision  64  of  section  3259  of  the  Revised  Codes  was  en- 
acted in  part  to  effectuate  this  provision,  and,  so  far  as  applica- 
ble here,  is  simply  an  enactment  of  the  provision  of  the  Con- 
stitution in  statutory  form.  The  provision  was  examined  and 
construed  in  Butler  v.  Andrus,  35  Mont.  575,  90  Pac.  785. 
After  stating  the  purpose  of  the  limitation  imposed  by  the  pro- 
vision, this  court  said:  '*The  constitutional  limitation  in  ques- 
tion is  clear  and  unambiguous,  and  means  just  what  it  says, 
to-wit,  that  no  indebtedness  may  be  contracted  in  any  manner 
or  amount,  for  any  purpose,  in  excess  of  the  prescribed  limit. 
(State  ex  rel.  Helena  Waterworks  Co.  v.  City  of  Helena,  24 
Mont.  521,  81  Am.  St.  Rep.  453,  55  L.  R.  A.  336,  63  Pac.  99.) 
The  proviso  under  which  the  legislature  may  authorize  an  ex- 
tension of  the  limit  is  also  clear  in  purpose,  to-wit,  to  allow  an 
extension  of  this  limit  when  such  extension  (increase)  is  neces- 
sary to  construct  a  sewerage  system  or  procure  a  water  supply. 
It  cannot  be  granted  or  be  made  available  for  any  other  pur- 
pose nor  under  any  other  circumstances  than  those  which  create 
the  necessity  for  it.  The  legislature,  in  granting  the  privilege, 
used  the  expression,  'and  an  additional  indebtedness  shall  be 
incurred  when  necessary  to  construct,'  etc.  This  language  seems 
susceptible  of  but  one  construction.  There  may  be  no  exten- 
sion, if  there  is  no  debt  already  contracted,  for  the  word  'addi- 
tional' qualifies  the  character  of  the  debt  to  be  contracted,  and 
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refers  also  to  a  pre-existing  amount  of  indebtedness  to  which  it 
may  be  added.  The  word  *  necessary'  defines  the  condition  of 
affairs  which  requires  the  additional  indebtedness.  The  condi- 
tion must  be  such  as  to  create  the  necessity.  If  a  municipality 
is  not  indebted  in  any  amount  at  all,  or  if  it  has  the  necessary 
funds  in  its  treasury,  no  additional  indebtedness  can  be  in- 
curred ;  nor  can  it  be  said  that  any  necessity  has  arisen  demand- 
ing it.  Otherwise,  we  are  compelled  to  the  conclusion  that, 
whenever  a  city  government  has  determined  to  construct  a 
sewerage  system  or  procure  a  water  supply,  this  fact  of  itself 
creates  the  necessity  by  which  the  privileged  extension  is  made 
available,  without  regard  to  the  city's  financial  resources  and 
its  existing  indebtedness,  and  T^dthout  regard,  also,  to  the  neces- 
sities of  the  people  for  a  sewerage  system  or  a  water  supply. 
This  is  the  interpretation  of  the  statute  for  which  defendants 
contend;  but,  in  view  of  the  purpose  of  the  limitation  declared 
in  the  Constitution,  and  the  terms  employed  in  the  statute, 
we  think  the  only  conclusion  permissible  is  that  the  privilege 
of  the  extension  becomes  available  only  when  the  financial  con- 
dition of  the  city  requires  a  resort  to  it  in  order  to  serve  the 
comfort  or  preserve  the  health  of  the  people."  Upon  further 
consideration  of  its  purpose  and  the  terms  in  which  it  is 
couched,  we  think  the  construction  there  given  it  the  only  one 
of  which  it  is  reasonably  susceptible,  and  answers  the  question 
propounded  above  in  the  negative. 

The  authority  sought  by  the  council  and  granted  by  the  tax- 
payers at  the  election  held  in  January,  1914,  was  to  increase  the 
existing  indebtedness  of  the  city  by  an  encroachment  upon  the 
ten  per  cent  limit  so  far  as  was  then  necessary  for  the  construc- 
tion of  a  sewer  system.  This  was  granted.  There  was  then  a 
substantial  mai^in  within  the  three  per  cent  limit.  It  was  not 
necessary  to  go  wholly  within  the  extended  limit.  Indeed,  it 
was  not  permissible,  under  the  decision  in  Butler  v.  Andrus, 
supra,  to  do  this,  for  the  taxpayers  could  go  no  further  than 
to  authorize  an  increase  of,  or  addition  to,  the  indebtedness 
of  the  city  as  then  existing.    The  result  of  the  exercise  of  the 
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authority  conferred  was  to  increase  an  indebtedness  to  the  full 
capacity  of  the  city  for  all  purposes,  except  for  an  additional 
water  supply,  or  the  extension  of  its  sewer  system  when  it  might 
become  necessary.  This  must  be  the  result;  otherwise  a  city 
may  resort  to  the  extended  limit  at  any  time,  however  ample 
its  financial  resources  may  be  within  the  three  per  cent  limit. 
To  be  sure  the  defendant  city  cannot  now  install  a  lighting 
plant,  even  though  it  might  have  done  so  had  it  undertaken 
this  improvement  first  and  left  the  sewer  system  to  be  provided 
for  later.  This  may  be  a  hardship,  but  it  is  the  plain  mandate 
of  the  Constitution  that  cities  and  towns  may  not  go  beyond  the 
prescribed  limit  of  indebtedness  in  any  manner  or  for  &ny 
purpose,  except  as  therein  provided,  and  that  they  cannot  tran- 
scend this  limit  except  when  necessary. 

Let  it  be  conceded,  however,  that  it  is  competent  for  the  tax- 
payers to  authorize  the  council  to  contract  an  indebtedness  ex- 
clusively within  the  extended  limit  for  either  water  supply  or  a 
sewer  system ;  they  did  not  do  so  in  this  case,  for  the  ordinance 
indicates  that  the  purpose  of  the  council  in  consulting  them 
was  to  get  their  consent  to  contract  an  indebtedness  which,  in- 
cluding all  existing  indebtedness,  would  exceed  the  three  per 
cent  limit.  The  permission  asked  and  given,  therefore,  was  to 
exceed  this  limit,  not  to  contract  an  indebtedness  exclusively 
without  it.  For  the  presumption  must  obtain  that  the  tax- 
payers assented  to  the  request  as  made.  Under  these  circum- 
stances the  council  could  not  even  by  a  resolution  classify  the 
debt,  much  less  could  it  do  so  by  resorting  to  the  device  of 
selling  the  light  bonds  a  few  minutes  in  advance  of  the  sale 
of  the  others.  The  result  is  that  the  council  had  no  authority 
to  sell  the  lighting  plant  bonds  at  all. 

It  is  true  that  in  the  case  of  Arnold  v.  MUes  City,  46  Mont. 
478,  128  Pac.  915,  it  was  held  that,  when  the  indebtedness  of  a 
city  incurred  under  the  three  per  cent  limit  has  been  reduced 
by  payment  until  it  has  fallen  below  the  limit,  or  because  of 
an  increase  in  the  value  of  the  taxable  property  of  its  in- 
habitants, a  margin  is  created  within  this  limit,  the  city  may 
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contract  an  indebtedness  for  general  purposes  to  the  extent  of 
the  margin,  as  for  the  construction  of  a  bridge.  But  the  situa- 
tion presented  in  that  case  was  that  the  indebtedness  within  the 
ten  per  cent  limit  had  been  contracted  under  circumstances 
which  of  necessity  classed  it  exclusively  within  that  limit,  and 
hence  that  a  subsequent  change  in  the  financial  condition  of  the 
city  did  not  change  its  character  so  as  to  bring  it  partly  within 
the  three  per  cent  limit.  Whether  the  rule  announced  in  that 
case  is  logically  correct  or  not,  we  do  not  think  it  should  bo 
extended  to  cases  which  do  not  fall  clearly  within  its  purview. 
In  our  opinion  this  case  is  not  such  a  one. 

At  the  hearing  in  the  trial  court  the  inquiry  was  directed  ex- 
clusively to  an  effort  to  ascertain  whether  the  existing  indebted- 
[2]  ness  of  the  city  was  not  already  too  large  to  permit  the 
issue  and  sale  of  the  bonds  in  question ;  it  being  apparently  as- 
sumed Ahat  the  amount  of  the  sewer  bonds  would  fall  exclusively 
within  the  extended  limit.  It  is  not  clear  whether  the  questioti 
determined  above  was  considered  or  determined  by  the  trial 
court.  Even  so,  since  it  arises  upon  the  record  and  counsel 
have  submitted  it,  we  have  deemed  it  proper  to  decide  it.  Our 
conclusion  being  decisive  of  the  case,  it  is  not  necessary  to  ex- 
amine the  several  assignments  based  upon  the  rulings  of  the 
court  in  admitting  and  excluding  evidence,  or  to  determine 
whether,  viewing  the  evidence  as  a  whole,  the  court  abused  its 
discretion  in  sustaining  defendants*  motion. 

The  order  is  reversed,  at  the  cost  of  the  defendants. 

Reversed. 

Mr.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 
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MARCBLLUS,  Appellant,  v.  WRIGHT  bt  al.,  Respondbntb. 

(No.  3,582.) 
[(Submitted  January   6,   1916.    Decided  January   17,   1916.) 

[154  Pac.  714.) 

Resulting  Trusts  —  Complaint  —  Demtirrer  —  Mortgages — Eus- 
hand  and  Wife — Foreclosure — RigJit  of  Wife. 

Pleading   and    Practice — Complaint — Demurrer — Capacity   to    Sue. 

1.  Where  lack  of  capacity  in  plaintiflP  to  sue  does  not  appear  from 
the  face  of  the  complaint,  a  demurrer  to  it  on  this  ground  must  point 
out  wherein  he  lacks  capacity. 

Same — Another  Action  Pending — Frivolous  Demurrer. 

2.  A  demurrer  to  a  complaint  on  the  ground  that  there  is  another 
action  pending  between  the  same  parties  for  the  game  cause  is  frivolous 
where  the  complaint  contains  no  suggestion  that  such  is  the  case. 

[As  to  what  constitutes  sham  pleadings,  see  note  in  113  Am.  St. 
Bep.  639.] 

Same — Causes    of    Action — Numbering — Derfect — Proper    Remedy. 

3.  The  objection  to  a  complaint  that  the  causes  of  action  therein 
contained  are  not  separately  stated  and  numbered  cannot  be  raised 
by  d€fmurrer;  the  proper  remedy  for  such  a  defect  being  a  motion  to 
make  the  pleading  more  definite  and  certain. 

Same — Defect  of  Parties — How  Raised. 

4.  An  alleged  defect  of  parties,  to  be  available  as  a  ground  of  de- 
murrer, must  appear  from  the  face  of  the  complaint,  else  the  objection 
can  be  raised  only  by  anewer. 

Same — Complaint — Inferences — SuflSciency. 

5.  Under  the  rule  that  whatever  is  necessarily  implied  in  or  reasonably 
to  be  inferred  from  an  allegation  is  to  be  taken  as  directly  averred, 
complaint  held  to  disclose  mifficient  factls  from  which  the  death  of 
plaintiff's  husband  was  fairly  deducible. 

Resulting  Trust — ^How  Created — Case  at  Bar. 

6.  Where,  after  the  death  of  a  mortgagor  of  real  property  the  cashier 
of  a  bank  advised  his  widow  to  permit  the  property  to  be  sold  on 
foreclosure  sale,  and  that  he,  acting  for  the  bank,  would  buy  it  in 
for  her  benefit,  the  money  so  advanced  to  be  deemed  a  loan  to  her, 
and  she  acted  upon  such  advice,  a  resulting  trust  was  created  in  her 
favor. 

[As  to  nature,  kinds  and  validity  of  trusts,  see  note  in  115  Am.  St. 
Rep.  774.] 

Mortgages — Husband  and  Wife — Redemptioner. 

7.  The  wife  of  a  mortgagor  of  real  property  is  not,  by  virtue  of 
her  relationship  to  him,  a  "redemptioner,"  as  that  term  is  derfined  by 
amended  section  6837,  Revised  Codes    (Laws   1913,  Chap.  107). 

Same — Foreclosure  Sale — Right  of  Wife. 

8.  A  wife  may  purchase  her  husban-d's  real  estate  at  execution  or  fore- 
closure sale,  either  directly  or  through  the  medium  of  a  trustee,  and 
hold  it  as  her  separate  property,  if  the  transaction  is  bona  fide  and 
payment  is  made  with  hefr  own  money. 
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Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judg^. 

Action  by  Mary  A.  Marcellus  against  Frank  E.  Wright  and 
others.  From  a  judgment  sustaining  a  demurrer  and  dismiss- 
ing the  complaint,  plaintiff  appeals.    Reversed  and  remanded. 

Mr.  Ralph  J.  Anderson  and  Mr,  Alfred  Bladsdsll,  for  Appel- 
lant, submitted  a  brief;  Mr.  Anderson  argued  the  cause  orally. 

Messrs,  Belden  <&  De  Kalh,  for  Respondent,  submitted  a  brief  j 
Mr,  H,  L.  De  Kalb  argued  the  cause  orally. 

m 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

To  the  complaint  in  this  action  defendants  interposed  a  joint 
demurrer,  specifying  the  following  grounds:  **(1)  That  the 
plaintiff  has  not  the  legal  capacity  to  sue.  (2)  That  there  is 
another  action  pending  between  the  same  parties  for  the  same 
cause.  (3)  That  there  is  a  defect  of  parties  plaintiff,  in  that 
it  is  shown  in  paragraph  VII  that  the  heirs  of  Emit  Marcellus, 
deceased,  have  an  interest  in  the  controversy.  (4)  That  cause.s 
of  action  have  been  improperly  united  in  that  an  action  for  an 
alleged  tort  is  united  with  an  action  which  sounds  in  contract 
and  said  causes  of  action  are  not  separately  stated  and  num- 
bered.'* The  demurrer  was  sustained,  and  plaintiff,  electing  to 
stand  on  her  pleading,  suffered  a  judgment  of  dismissal  to  be 
entered  against  her,  and  appealed. 

The  first  ground  of  demurrer  is  that  enumerated  in  sub- 
[1]  division  2  of  section  6534,  Revised  Codes.  Section  6535 
provides:  **An  objection  taken  under  subdivision  1,  3  or  6  of 
section  6534  of  this  Code,  may  be  stated  in  the  language  of  the 
subdivision;  an  objection  taken  under  either  of  the  other  sub- 
divisions, must  point  out  specifically  the  particular  defect  re- 
lied upon."  Since  the  demurrer  does  not  attempt  to  point 
out  wherein  plaintiff  lacks  legal  capacity  to  sue,  and  such  lack 
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of  capacity  does  not  appear  from  the  face  of  the  complaint,  bo 
far  as  we  are  able  to  determine,  this  ground  of  demurrer  could 
not  have  been  the  basis  for  the  trial  court's  ruling.  {Hender^ 
son  V.  Johns,  13  Colo.  280,  22  Pac.  461.) 

There  is  not  in  the  entire  complaint  the  faintest  suggestion 
[2]  that  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause,  and  the  second  ground  of  demurrer 
is  frivolous  in  the  extreme. 

The  objection  that  causes  of  action  are  not  separately  stated 
[3]  and  numbered  cannot  be  raised  by  demurrer.  Section 
6534  above  enumerates  the  grounds  of  demurrer,  and  this  is 
not  one  of  them.  The  proper  remedy  for  such  a  defect  is  a 
motion  to  make  the  complaint  more  definite  and  certain.  {Oal- 
vin  V.  0' Gorman,  40  Mont.  391,  106  Pac.  887.)  It  is  not  con- 
tended in  this  court  that  the  complaint  states  different  causes 
of  action  which  might  not  be  united  if  separately  stated  and 
numbered,  and  the  fourth  ground  of  demurrer  could  not  have 
furnished  the  basis  for  the  trial  court's  ruling. 

Nowhere  in  the  complaint  is  it  made  to  appear  that  Emit 
^fareellus  has  any  heir  other  than  this  plaintiff,  and  that  the 
wife  may  be  the  sole  heir  of  her  husband  is  determined  by 
[4]  subdivision  4  of  section  4820,  Revised  Codes.  In  order  to 
be  available  as  a  ground  of  demurrer,  the  defect  in  parties  must 
appear  from  the  face  of  the  complaint ;  otherwise  the  objection 
can  be  raised  only  by  answer.  (Rev.  Codes,  sec.  6538.)  The 
complaint  does  not  disclose  any  defect  of  parties,  but  it  is  agreed 
that  the  trial  court  and  counsel  proceeded  upon  the  theory  that, 
under  the  third  ground  of  demurrer,  defendants  might  urge  the 
objection  that  plaintiff  does  not  disclose  her  interest  in,  or  title 
to,  the  land  sufSciently  to  enable  her  to  maintain  this  suit.  A 
special  demurrer  does  not  raise  the  question,  but  upon  respond- 
ents'  own  theory  there  is  not  any  merit  in  their  position.  The 
[5]  sufficiency  of  the  allegation  respecting  the  death  of  Emit 
Mareellus  is  attacked  in  argument,  but  was  not  in  the  demurrer. 
If  the  allegation  were  deemed  a  material  one  it  would  suffice  to 
say  that  facts  are  alleged  from  which  the  inference  of  his  death 
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is  fairly  deducible;  and  it  is  the  rule  in  this  state  that:  "What- 
ever is  nec^sarily  implied  in,  or  is  reasonably  to  be  inferred 
from,  an  allegation,  is  to  be  taken  as  directly  averred."  {WUUh 
burn  Ranch  Co.  v.  Yegen,  49  Mont.  101,  140  Pac.  231.) 

The  complaint  alleges  that  in  1899  Emit  Marcellus  and  this 
[6]  plaintiff,  his  wife,  conveyed  certain  lands  to  Louis  Landt 
as  security  for  a  loan ;  that  in  1902,  and  for  several  years  prior 
thereto,  plaintiff  had  been  accustomed  to  consult  defendant 
Wright,  the  cashier  of  the  Bank  of  Fergus  County,  upon  mat- 
ters of  business  as  her  conlSdential  agent  and  adviser;  that  she 
reposed  the  utmost  confidence  in  his  honesty,  integrity  and  good 
faith;  that  about  August,  1902,  she  consulted  him  with  refer- 
ence to  securing  money  to  discharge  the  Landt  obligation  and 
was  advised  by  Wright,  acting  for  the  bank,  to  permit  Landt 
to  foreclose  his  mortgage  and  sell  the  property,  and  that  he 
(Wright),  acting  for  the  bank,  would  bid  in  the  property  for 
plaintiff  and  treat  the  money  so  advanced  as  a  loan  to  plaintiff 
and  hold  the  title  to  the  land  as  security  for  the  loan ;  that  rely- 
ing upon  the  advice  so  given  and  the  agreement  so  made,  Landt 
was  permitted  to  foreclose  and  at  the  sale  defendant  Wright, 
acting  for  the  bank,  purchased  the  lands  for  $3,845.40,  which 
amount  was  deemed  to  be  a  loan  to  the  plaintiff;  that  upon  the 
expiration  of  the  period  of  redemption  a  sheriff's  deed  was  exe- 
cuted and  delivered  to  Wright,  who  thereupon  by  deed  conveyed 
the  lands  to  the  bank ;  that  thereafter,  in  1905,  the  bank,  in  viola- 
tion of  the  trust,  conveyed  some  6O0  acres  of  these  lands  to  the 
defendant  Benjamin  McDonald,  who  took  the  same  with  knowl- 
edge of  the  trust.  There  are  other  allegations,  but  they  are  not 
material  here. 

We  are  not  called  upon  to  determine  whether  the  complaint 
states  a  cause  of  action  in  favor  of  the  plaintiff  and  against 
every  defendant,  as  that  question  is  not  presented;  but  that 
plaintiff  discloses  in  her  complaint  that  she  has  such  an  interest 
in  the  land  as  will  authorize  her  to  maintain  a  suit  in  equity 
to  protect  it,  is,  we  think,  beyond  question.  If  the  allegations 
be  true,  the  purchase  of  the  lands  at  foreclosure  sale,  though 
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nominally  made  by  Wright,  acting  for  the  bank,  was  in  fact 
made  for  plaintiff  and  with  her  money ;  that  is,  money  loaned 
to  her  by  the  bank.  A  resulting  trust  was  thus  created  in 
favor  of  the  plaintiff  (Rev.  Codes,  sec.  4538 ;  Lynch  v.  Herrig, 
32  Mont.  267,  80  Pac.  240;  Eisenberg  v.  Ooldsmith,  42  Mont. 
563,  113  Pac.  1127),  if  she  was  in  such  position  that  she  might 
have  made  the  purchase  directly  and  in  her  own  name. 

It  is  urged  in  the  brief  of  counsel  for  respondents  that  because 
plaintiff  was  one  of  the  original  Landt  debtors  and  a  party  to 
the  mortgage,  payment  by  her  would  have  the  effect  of  a  redemp- 
tion rather  than  a  purchase,  and  that  a  redemption  would  re- 
store the  title  to  Emit  Marcellus,  or  to  his  heirs  in  case  of  his 
death  prior  thereto,  and  would  not  vest  it  in  the  plaintiff.  This 
conclusion  is  clearly  correct,  but  in  our  opinion  the  premise 
is  not.  When  Emit  Marcellus  died,  his  interest  in  the  prop- 
erty passed  to  his  heirs.  (Rev.  Codes,  sec.  4819.)  If  his  death 
occurred  prior  to  the  date  of  the  sale  under  foreclosure,  then 
the  question  whether  plaintiff,  as  his  widow,  by  redeeming  the 
property  could  maintain  this  action,  would  arise;  but,  as  we 
construe  the  complaint,  plaintiff's  right  of  action  is  made  to  de- 
pend upon  her  purchase  at  the  foreclosure  sale  in  1902,  before 
any  presumption  of  her  husband's  death  arose.  Adjudicated 
[7]  cases  may  be  found  which  award  to  the  mortgagor's  wife 
the  right  to  redeem,  but  in  this  state  the  subject  is  controlled 
by  statute.  Section  6837,  Revised  Codes,  as  amended  by  Chap- 
ter 107,  Laws  of  1913,  enumerates  the  persons  who  may  exer- 
cise the  right  of  redemption.  Subdivision  1  limits  the  right  to 
the  judgment  debtor;  but  ''debtor,"  as  the  term  is  there  em- 
ployed, refers  exclusively  to  the  debtor  whose  land  was  sub- 
jected to  forced  sale.  This  is  made  plain  by  other  provisions 
of  the  same  statute,  one  of  which,  found  in  section  6839  as 
amended,  reads  as  follows:  **If  the  debtor  redeem,  the  effect  of 
the  sale  is  terminated,  and  he  is  restored  to  his  estate." 

The  other  subdivision  of  the  section  restricts  the  right  to  re- 
demptioners,  and  a  wife,  by  virtue  of  her  relationship  to  the 
mortgagor,  is  not  a  **redeniptioner,"  as  that  term  is  therein 
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defined.  As  wife  of  the  mortgagor,  plaintiff  did  not  redeem 
and  could  not.  There  is  not  any  question,  however,  that  under 
[8]  our  very  liberal  statute  emancipating  married  women  (Rev. 
Codes,  sees.  3690-3737)  a  wife  may  iirchase  her  husband's  real 
estate  at  execution  or  foreclosure  sale  and  hold  it  as  her  separate 
property,  if  the  transaction  is  bona  fide  and  payment  is  made 
with  her  own  money.  She  is  authorized  to  purchase  his  lands 
from  him  directly  (sec.  3694),  and  she  could  accomplish  the 
same  end  through  the  medium  of  a  trustee  or  an  ofiScer  of  the 
law  (17  Cyc.  1253;  27  Cyc.  1700;  Schouler  on  Husband  and 
Wife,  sec.  402 ;  Blum  v.  Harrison,  50  Ala.  16 ;  Houston  v.  Nord, 
39  Minn.  490,  40  N.  W.  568 ;  Hill  v.  Bugg,  52  Miss.  397 ;  Page 
v.  Dixon,  59  Mo.  43 ;  Bracken  v.  MUner,  99  Mo.  App.  187,  73 
S.  W.  225). 

In  our  opinion  this  complaint  states  facts  sufficient  to  disclose 
that  plaintiff  became  the  purchaser  of  these  lands  at  the  fore- 
closure sale.  Thus  she  discloses  a  sufficient  interest  in  the  land 
to  maintain  any  appropriate  action  to  protect  her  title. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
directions  to  overrule  the  special  demurrer. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Sanneb  concur. 
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ALEXANDEE,  Admb.,  Respondent,  v.  GREAT  NORTHERN 

RT.  CO.,  Appellant. 

(No.  3,574.) 
(Submitted   January   4,   1916.    Decided   January  20,   1916.) 

[154  Pac.  914.] 

Master  and  Servant — Railroads — Negligence — Fencing  Trades — 
Federal  Employers'  lAahility  Act — Interstate  Commerce — Re- 
moval of  Causes — Waiver — Assumption  of  Risk — Choice  of 
Ways. 

Bailroads — Federal  Employers'  Liability  Act — Interstate  Commerce — What 
Does  not  Constitute. 

1.  A  conductor  in  cbarge  of  a  work  train,  the  particular  duty  of 
which  train  was  to  take  cars  loaded  with  ties  to  places  along  the  line 
■within  the  state,  from  where  they  would  later  be  taken  by  other  trains 
of  defendant  company  to  a  tie- treating  plant,  also  located  in  Montana, 
to  be  sent  after  treatment  to  various  points  upon  defendant's  main 
or  branch  lines  within  or  without  the  state,  held  not  to  have  been 
engaged  in  interstate  commerce. 

[As  to  Federal  Employers'  Liability  Act  as  superseding  common 
and  statutory  law  on  the  same  subject,  see  note  in  Ann.  Cas.  1915B, 
493.] 

Same — ^Failure  to  Sustain  Action  Under  Federal  Act — Effect. 

2.  Failure  to  sustain  an  action  under  the  provisions  of  the  Federal 
Employers'  Liability  Act  is  not  necessarily  fatal,  but  recovery  may 
be  had  under  the  state  law  if  the  pleadings  and  proof  are  suiSicient 
under   the  latter. 

Same — Eemoval  of  Causes — Waiver. 

3.  Where  a  railway  company  having  the  right  to  have  an  action 
against  it  removed  to  the  federal  court  not  only  failed  to  assert  it  at 
the  first  opporlunity,  but  sought  a  dismissal  for  variance  as  well  as 
for  failure  on  the  part  of  plaintiff  to  show  the  breach  by  it  of  any 
legal  duty,  it  waived  such  right. 

Same — Duty  to  Fence  Tracks — ^When. 

4.  The  duty  to  fence  railway  tracks  may  exist,  not  by  virtue  of 
the  fencing  statute  (Bev.  Codes,  sec.  4308),  but  because  of  the  railway 
company's  common-law  obligation  to  exercise  ordinary  care  to  furnish 
its  employees  with  a  reasonably  safe  place  in  which  to  work,  and 
whether  it  does  exist  depends  upon  the  presence  of  circumstances  which 
may  render  such  precaution  necessary. 

Same — Case  at  Bar. 

5.  Held,  under  the  above  rule,  that  where  it  was  known  to  defendant 
railway  company  prior  to  the  accident  that  cattle  abounded  in  the 
locality  in  which  one  of  its  trains  was  derailed  in  the  night-time  by 
reason  of  colliding  with  a  cow,  that  they  often  came  upon  the  track, 
and  that  eoUisiona  between  them  and  moving  trains  were  not  unusual, 
the  question  whether  failure  to  fence  constituted  negligence  resulting 
in  the  death  of  a  trainman  was  properly  one  for  determination  by  the 
jury. 

[As  to  the  duty  of  a  railroad  company  to  maintain  fences  and  cattle* 
guards,  see  note  in  21  Am.  St.  Rep.  289.] 
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Same — Assumption  of  Risk — Nonobservance  of  Orders. 

6.  Where  oral  instructions  claimed  to  have  been  given  by  defendant 
company  to  its  trainmen  not  to  run  trains  cabooee  foremost  were  sug- 
gestive merely  or  their  observance  w^s  waived,  the  defense  of  assumed 
risk  because  the  method  pursued  by  the  injured  employee  had  been 
forbidden  was  not  available  to  defendant. 

Same — Choice  of  Ways — Assumption  of  Risk. 

7.  Under  the  rule  relating  to  assumption  of  risk  on  the  part  of  an 
employee  as  affected  by  his  choice  of  a  dangerous  way  when  a  safe 
one  or  one  less  dangerous  than  the  one  chosen  was  available  (Mullery 
y.  Gt,  N.  By.  Co.,  50  Mont.  408),  the  contention  that  a  conductor  who 
ran  his  work  train  at  night-time,  caboose  instead  of  locomotive  ahead, 
should  have  known  that  the  greater  danger  of  the  method  chosen  by 
him  was  so  apparent  that  its  selection  was  incompatible  with  ordinary 
prudence  on  his  part,  and  in  selecting  it  was  guilty  of  contributory 
negligence,  held  untenable  in  view  of  the  conditions  surrounding  the 
accident. 

Same — Knowledge  of  Working  Conditions-*— Assumption  of  Bisk. 

8.  That  decedent  knew  that  the  railway  was  unfenced  at  the  point 
where  the  collision  took  place  was  not  sufficient  to  charge  him  with 
assumption  of  the  risk  incident  to  colliding  with  cattle;  to  make  this 
defense  available  he  must  have  known  not  only  that  fact,  and  ap- 
preciated the  danger  from  which  he  suffered,  but  also  that  cattle  were 
likely  to  be  encountered  in  that  vicinity  and  that,  should  they  be  met 
with  while  the  train  was  backing,  a  derailment  might  result  and 
these  facts  he  was  not  obliged  to  discover  but  they  must  have  been 
known  or  plainly  observable  to  him. 

Appeal  from  District  Court,  Flathead  County;  J.  E,  Erick- 
son,  Judge. 

Action  by  J.  C.  Alexander,  as  administrator  of  the  estate  of 
John  P.  Hall,  deceased,  against  the  Great  Northern  Railway 
Company.  From  a  judgment  in  plaintiff's  favor  and  from  an 
order  denying  its  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Messrs.  Veazcy  &  Veazey  and  Messrs,  Noff singer  d  Walchli, 
for  Appellant,  submitted  a  brief;  Mr.  I.  Parker  Veazey,  Jr., 
argued  the  cause  orally. 

This  is  not  a  case  of  interstate  commerce.  The  federal  Act 
requires  that  two  facts  must  exist  before  a  case  will  come  within 
its  provisions.  First,  the  defendant  must,  at  the  time  and  in 
the  work  in  question,  be  engaged  in  interstate  commerce,  and, 
second,  the  injured  party  must  similarly,  at  the  time  and  in  the 
work  in  (luestion,  be  employed  in  such  commerce.  {North  Caro- 
lina K.  Co.  V.  Zachary,  232  U.  S.  248,  58  L.  Ed.  591,  34  Sup. 
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Ct.  Rep.  305.)  Neither  of  these  conditions  existed  in  the  in- 
stant case,  because  the  ultimate  use  of  the  ties  in  question  was 
not  for  an  operating  line,  but  for  lines  to  be  constructed,  or 
for  purposes,  railroad  or  otherwise,  afterward  to  be  deter- 
mined, and  because,  as  a  matter  of  fact,  the  deceased  was  not 
engaged  in  distributing  or  placing  the  finished  tie,  or  even  in 
manufacturing  it,  but  only  in  assembling  the  raw  material,  we 
contend  that  he  was  even  twice  removed  from  commerce  of 
any  kind.  (Pederson  v.  Delaware,  L.  &  W.  B.  Co,,  229  U.  S. 
146,  57  L.  Ed.  1125,  33  Sup.  Ct.  Rep.  648 ;  Howard  v.  Illinois 
Cent.  R,  Co.,  207  U.  S.  463,  52  L.  Ed.  297,  28  Sup.  Ct.  Rep.  141 ; 
8t.  Lovds  etc.  E.  Co.  v.  Seale,  229  U.  S.  156,  57  L.  Ed.  1129,  33 
Sup.  Ct.  Rep.  651;  Bravis  v.  Chicago  etc,  B.  Co.,  217  Fed. 
234,  133  C.  C.  A.  228.) 

At  common  law  there  was  not  any  duty  to  employees  to  fence 
a  railroad  track.  It  has  been  repeatedly  held  in  circuit  courts 
and  in  federal  courts  of  last  resort,  as  far  as  cases  of  that  char- 
acter are  concerned,  that  a  failure  to  fence,  as  in  this  case,  is 
not  negligence,  and  in  this  result  many  of  the  judges  of  the 
supreme  court  of  the  United  States  took  part,  and  no  federal 
decision  can  be  cited  to  the  contrary.  {Cowan  v.  Union  Pac. 
R.  Co.,  35  Fed.  43 ;  Carper  v.  Beceivers  of  Norfolk  ip  Western 
B.  Co.,  78  Fed.  94,  35  L.  R.  A.  135,  23  C.  C.  A.  669 ;  Newsom's 
Admr.  v.  Norfolk  &  W.  B.  Co.,  81  Fed.  133,  at  135;  QUI  v. 
LouisvUle  &  N.  B.  Co.,  165  Fed.  438,  91  C.  C.  A.  613;  Nielsen 
V.  Chicago,  B.  &  Q.  By.  Co.,  187  Fed.  393,  395,  109  C.  C.  A. 
225;  Tillotson  {CrUly)  v.  Texas  &  Pac.  By.  Co.,  44  La.  Ann. 
95,  10  South.  400,  401;  Patton  v.  Central  Iowa  B.  Co.,  73  Iowa, 
306,  35  N.  W.  149 ;  Fleming  v.  St.  Pavl  &  D.  B.  Co.,  27  Minn. 
Ill,  6  N.  W.  448 ;  Snyder  v.  Pennsylvania  B.  Co.,  205  Pa.  619, 
55  Atl.  778 ;  Ward  v.  Bonner,  80  Tex.  168,  15  S.  W.  805 ;  Mc- 
Master  v.  Montana  Union  By.  Co.,  12  Mont.  163,  30  Pac.  268 ; 
Beima  v.  Chicago,  &  M.  Elec.  By.  Co.,  160  Wis.  527,  149  N.  W. 
588,  152  N.  W.  180.) 

We  contend  that  the  deceased  assumed  the  risk  in  two 
respects:  (a)  First,  he  had  a  choice  of  ways,  and  voluntarily. 
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and  in  disregard  of  instructionSy  chose  the  dangerous  and  for- 
bidden way.  He  must  then  clearly  have  assumed  the  risk 
(3  Labatt  on  Master  and  Servant,  sec.  926;  Jenney  Elec.  Mfg. 
Co.  V.  Flannery,  53  Ind.  App.  397,  98  N.  E.  424) ;  (b)  the  de- 
ceased knew  and  appreciated  his  working  conditions.  The  law 
on  this  branch  of  this  defense  is  so  well  settled  in  Montana 
that  we  content  ourselves  with  a  citation  of  but  one  authority: 
Fotheringill  v.  Washoe  Copper  Co,,  43  Mont.  485,  117  Pac.  86. 
The  following  authorities  from  other  jurisdictions,  not  more  in 
point  or  principle,  hold  that  employees  assumed  the  risk  of  an 
unfenced  line,  either  as  an  ordinary  risk  or  at  least  as  a  condi- 
tion of  which  they  were  aware:  Tillotson  (CrUly)  v.  Texas  & 
Pac.  R.  Co.,  44  La.  Ann.  95,  10  South.  400;  QuM  v.  Homion 
etc.  R.  Co.,  93  Tex.  616,  55  S.  W.  1126,  57  S.  W.  948 ;  Fleming 
V.  St.  Paul  &  D.  R.  Co.,  27  Minn.  Ill,  6  N.  W.  448 ;  Patton  v. 
Central  Iowa  R.  Co.,  73  Iowa,  306,  35  N.  W.  149;  Ward  v. 
Bonner,  80  Tex.  168,  15  S.  W.  805;  Sweeney  v.  Central  Pac. 
R.  Co.,  57  Cal.  15. 

Messrs.  Walsh,  Nolan  ds  Scallon  and  Messrs.  Logan  &  Child, 
for  Respondent,  submitted  a  brief;  Mr.  C.  B.  Nolan  argued  the 
cause  orally. 

In  Pederson  v.  Delaware,  L.  &  W.  R.  Co.,  229  U.  S.  146,  S\ 
L.  Ed.  1125,  33  Sup.  Ct.  Rep.  648,  an  iron  worker,  employed 
by  the  railroad  company  in  the  alteration  and  repair  of  some 
of  the  bridges  near  Hoboken,  New  Jersey,  and  run  down  and 
injured  by  an  intrastate  passenger  train,  was  held  to  have  been 
employed  in  interstate  commerce.  In  Zil^os  v.  Oregon  K.  & 
Nav.  Co,,  179  Fed.  893,  a  section-hand  working  on  the  track  of 
a  railroad  over  which  interstate  and  intrastate  traflSc  is  moved 
held  employed  in  interstate  commerce.  A  dining-car  in  con- 
stant use  is,  while  waiting  for  the  train  to  be  made  up  for  its 
next  interstate  trip,  used  in  moving  interstate  traffic  within 
the  meaning  of  the  automatic  coupler  law.  {Johnson  v.  Soulh- 
ern  Pac.  Co.,  196  U.  S.  1,  49  L.  Ed.  363,  25  Sup.  Ct.  Rep.  158.) 
In  St.  Louis  etc.  R.  Co.  v.  Scale,  229  U.  S.  156,  57  L.  Ed.  1129, 
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33  Sup.  Ct.  Rep.  651,  it  was  held  that  a  yard  clerk  while  pro- 
ceeding through  the  railway  yards  to  meet  an  incoming  freight 
train  for  the  purpose  of  taking  down  the  numbers  and  initials 
of  the  cars,  etc.,  was  employed  in  interstate  commerce,  although 
the  yard  was  a  terminal  for  that  train  and  none  of  the  cars  were 
going  to  places  beyond.  In  the  case  of  Behrens  v.  Illinois  Cent. 
By.  Co.,  192  Fed.  581,  a  fireman  on  a  switching  engine  at  the 
time  of  the  injury  who  \ias  handling  an  intrastate  train  was  held 
to  be  within  the  purview  of  the  law.  In  the  case  of  Colasurdo 
V.  Central  B.  B.  of  New  Jersey,  180  Fed.  832,  where  plaintiflF, 
a  track-walker,  was  injured  while  assisting  certain  fellow- 
employees  in  repairing  a  switch  in  a  railroad  yard  by  being 
struck  by  cars  kicked  toward  him,  it  was  held  that  the  federal  law 
governed.  In  Morion  v.  Oregon-Washington  B.  &  Nav,  Co,, 
72  Wash.  503,  47  L.  R.  A.  (n.  s.)  8,  130  Pac.  897,  it  was  held 
that  a  pumper  at  a  pumping  station  for  locomotives  engaged 
in  interstate  and  intrastate  commerce,  who  was  furnished  by  the 
road  with  a  small  hand-car  for  going  the  two  or  three  miles 
from  his  home  to  the  station,  was  struck  by  an  interstate  train, 
was  in  an  employment  having  a  substantial  connection  with 
interstate  commerce,  so  as  to  be  governed  by  the  federal  Act. 
In  the  case  of  Darr  v.  Baltimore  &  0.  B.  Co,,  197  Fed.  665,  it 
was  held  that  where  an  engine  and  tender  used  in  hauling  inter- 
state commerce  reached  the  end  of  the  run  and  was  placed 
on  a  fire  track  to  await  starting  on  a  return  trip,  an  employee 
making  running  repairs  and  replacing  a  bolt  which  had  been 
lost  from  the  brake-shoe  of  the  tender  was  engaged  in  inter- 
state commerce.  (See,  also,  Baltimore  &  0,  B.  Co.  v.  Darr,  204 
Fed.  751,  47  L.  R.  A.  (n.  s.)  4,  124  C.  C.  A.  565.)  In  the  case 
of  the  Northern  Pacific  B.  Co.  v.  Maerkl,  198  Fed.  1, 117  C.  C.  A. 
237,  it  was  held  that  an  employee  working  in  the  repair-shops 
connected  with  an  interstate  track,  engaged  in  repairing  a  car 
used  by  the  company  indiscriminately  in  both  interstate  and 
intrastate  commerce,  as  occasion  required,  was  engaged  in  inter- 
state commerce.  In  the  case  of  Montgomery  v.  Southern  Pac. 
Co.,  64  Or.  597,  47  L.  R.  A.  (n.  s.)  13, 131  Pac.  507,  a  member  of 
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a  switching  crew  engaged  in  moving  oil  from  an  oil  car  to 
provide  fuel  for  engines  used  in  interstate  commerce  was  held 
to  be  within  the  Federal  Employers*  Liability  Act.  In  Eng 
V.  Southern  Pac.  Co.,  210  Fed.  92,  it  was  held  that  a  person  en- 
gaged in  preparing  a  new  office  for  a  freight-shed  belonging 
to  the  company  and  in  sawing  boards  and  nailing  them  in  place 
was  engaged  in  interstate  commerce. 

In  the  following  cases  railroads  were  held  to  the  common- 
law  duty  to  fence  their  tracks:  Terre  Haute  &  I.  By.  Co.  V. 
Williams,  172  111.  379,  64  Am.  St.  Rep.  44,  50  N.  B.  116;  s.  c, 
69  III.  App.  392,  394;  Donnegan  v.  Erhardt,  119  N.  Y.  468,  7 
L.  R.  A.  527,  23  N.  E.  1051 ;  Atchison  1\  <fe  S,  F,  R.  Co,  v.  Rees- 
man,  60  Fed.  370,  23  L.  R.  A.  768,  9  C.  C.  A.  20;  Magee  v.  North 
Pac.  C.  R.  Co.,  78  Cal.  430,  12  Am.  St.  Rep.  69,  21  Pac.  114; 
Hayes  v.  Mich.  Central  Co.,  Ill  U.  S.  228,  28  L.  Ed.  410,  4  Sup. 
Ct.  Rep.  369 ;  International  £  0,  N.  B.  Co.  v.  Thompson,  34  Tex. 
Civ.  67,  77  S.  W.  439 ;  Fordyce  v.  Jackson,  56  Ark  594,  20  S.  W. 
528,  597. 

Assumption  of  risk  in  proper  use  of  appliances  and  dangerous 
ways:  It  is  contended  that  because  the  caboose  was  in  front  of 
the  train,  the  deceased  assumed  the  risk  of  being  injured  as 
he  was.  The  evidence  shows  that  it  was  the  customary  thing 
in  case  of  work  trains  to  run  them  as  this  train  was  run  at 
the  time  of  the  accident.  The  customary  violation  of  a  rule 
operates  as  a  waiver  of  same.  (Thompson  on  Negligence,  sec. 
5404.) 

As  sustaining  this  doctrine,  which  seems  to  be  universally 
recognized,  see  Duncan  v.  Atchison  T.  &  S.  F.  Ry.  Co.,  86  Kan. 
112,  51  L.  R.  A.  (n.  s.)  565,  119  Pac.  356;  Kenny  v.  Marquette 
Cement  Mfg.  Co.,  243  111.  396,  90  N.  E.  724,  727;  Cleveland, 
C.  C.  (fe  St.  L.  Ry.  Co.  v.  Baker,  91  Fed.  225,  33  C.  C.  A.  468 ; 
Tullis  V.  Lake  Erie  &  W.  R.  Co.,  105  Fed.  554,  44  C.  C.  A.  597 ; 
St.  Louis  &  S.  F.  R.  Co.  v.  Arm^  (Tex.  Civ.),  136  S.  W.  1165. 
We  admit  that  greater  danger  attached  by  running  the  train  as 
it  was  run,  than  if  the  engine  was  ahead.  The  problem  under 
consideration,  however,  is  not  solved  by  saying  that  the  former 
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method  adopted  by  Mr.  Hall  was  more  dangerous  than  the 
latter  method.  The  true  test  is,  was  the  former  method,  even 
though  more  dangerous,  a  reasonably  safe  method?  (See 
Thompson  on  Negligence,  sec.  5374;  Atchison,  T.  cfe  S.  F.  R. 
Co.  V.  Vincent,  56  Kan.  344,  43  Pac.  251 ;  Say  ward  v.  Carlson, 
1  Wash.  29,  23  Pac.  830.) 

On  the  question  of  assumed  risk,  see,  also,  O'Brien  v.  Corra- 
Boch  Island  Min.  Co,,  40  Mont.  212,  105  Pac.  724 ;  Gila  Valley, 
0.  &  N.  R.  Co.  V.  HaU,  232  U.  S.  94,  58  L.  Ed.  521,  34  Sup.  Ct. 
Rep.  229;  Tuckett  v.  American  Steam  etc.  Laundry,  30  Utah, 
273,  116  Am.  St.  Rep.  832,  4  L.  R.  A.  (n.  s.)  990,  84  Pac.  500; 
Millen  v.  Pacific  Bridge  Co.,  51  Or.  538,  95  Pac.  196 ;  Rummel 
V.  Dilworth  Porter  Co.,  131  Pa.  509,  17  Am.  St.  Rep.  827,  19 
Atl.  345,  346 ;  Burnside  v.  Peterson,  43  Colo.  382,  17  L.  R.  A. 
(n.  s.)  76,  96  Pac.  256;  Terre  Haute  &  I.  Ry.  Co.  v.  Williams, 
172  111.  379,  46  Am.  St.  Rep.  44,  50  N.  E.  116 ;  Magee  v.  Nortli 
Pacific  C.  R.  Co.,  78  Cal.  430,  12  Am.  St.  Rep.  69,  21  Pac.  114. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

On  October  11,  1911,  John  P.  Hall,  a  conductor  in  the  service 
of  the  Great  Northern  Railway  Company,  was  killed  near 
Batavia,  in  Flathead  county,  this  state,  as  the  result  of  a  de- 
railment of  his  caboose  consequent  upon  a  collision  of  his  train 
with  a  cow.  This  action,  brought  to  recover  for  his  death,  re- 
sulted in  a  verdict  against  the  company,  upon  which  verdict 
judgment  was  duly  entered.  Prom  that  judgment  as  well  as 
from  an  order  denying  it  a  new  trial,  the  company  has  appealed. 

A  reversal  is  sought  upon  four  grounds,  viz.:  (1)  The  com- 
plaint alleges,  but  the  proof  does  not  establish,  that  Hall  was 
employed  in  interstate  commerce  at  the  time  of  his  death;  (2) 
no  actionable  negligence  on  the  part  of  the  appellant  is  alleged 
or  proved;  (3)  the  evidence  shows  a  dear  case  of  assumed  risk, 
and  (4)  substantial  errors  of  law  prejudicial  to  the  appellant, 
occurring  at  the  trial. 

1.  The  allegations  of  the  complaint  stamp  the  case  as  brought 
under  the  provisions  of  the  Federal  Employers'  Liability  Act, 
[1]     and,  to  maintain  it  as  such,  evidence  that  at  the  time  con- 
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cerned,  the  company  was  engaged^  and  the  decedent  was  em- 
ployed, in  interstate  commerce  was  indispensable.  {North 
Carolina  R.  R.  Co.  v.  Zachary,  232  U.  S.  248,  58  L.  Ed.  591, 
34  Sup.  Ct.  Rep.  305.)  The  facts  established  touching  this 
phase  of  the  case  are:  The  defendant  company  is  a  common 
carrier  whose  main  line  extends  from  St.  Paul,  Minnesota,  to 
the  Puget  Sound,  Washington,  traversing  this  and  other  states ; 
it  owns  and  operates  a  branch  line  called  the  Marion  Branch, 
running  from  its  main  line  at  Columbia  Falls  through  Kalispell, 
Batavia  and  Kila  to  Marion,  and  from  this  branch  a  shorter 
branch  or  tributary  connects  Kalispell  with  Somers ;  this  Marion 
Branch  with  its  tributary  lies  wholly  within  Montana,  but  it  is 
the  source  as  well  as  the  ultimate  destination  of  both  interstate 
and  intrastate  traflSc.  The  decedent  was  killed  while  in  charge 
of  one  of  defendant's  work  trains,  his  particular  duty  with  such 
train  being  to  load  ties  from  various  places  along  the  branch 
where  they  had  been  left  by  the  persons  who  had  cut  the  same, 
and  to  take  the  cars  so  loaded  to  Kalispell  or  leave  them  at 
Kila  or  other  convenient  siding;  from  such  places  of  deposit 
the  ties  would  later  be  taken  by  other  trains  to  the  defendant's 
tie-treating  plant  at  Somers,  whence,  after  treatment  to  in- 
crejise  their  durability,  they  would  be  sent  to  various  points 
upon  the  main  line  or  branches  of  the  appellant  or  its  aflSliated 
companies  within  or  without  this  state  as  might  be  required  for 
construction,  renewals  or  repairs. 

Did  the  work  of  the  decedent  constitute  employment  in  inter- 
state commerce?  The  answer  may  be  found,  we  think,  in  the 
decisions  of  that  great  tribunal  whose  pronouncements  are  final 
in  matters  of  this  kind,  and  particularly  in  Pederson  v.  Dela- 
ware, L.  &  W.  R.  Co.,  229  U.  S.  146,  57  L.  Ed.  1125,  33  Sup. 
Ct.  Rep.  648,  cited  by  the  respondent,  where  the  following 
criterion  is  suggested:  "Was  that  work  being  done  independ- 
ently of  the  interstate  commerce  in  which  the  defendant  was 
engaged,  or  was  it  so  closely  connected  therewith  as  to  be  part 
of  itt  Was  its  performance  a  matter  of  indifference  so  far  as 
that  commerce  was  concerned,  or  was  it  in  the  nature  of  a  duty 
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imposed  upon  the  carrier!"  Interdependence  to  some  extent 
pervades  all  activity,  and  it  is  true,  for  instance,  that  an  inter- 
state railroad  cannot  perform  its  functions  without  fuel  or 
without  ties;  but  this  does  not  justify  the  inference  that  per- 
sons hired  by  it  to  mine  coal  or  to  cut  ties  are  employed  in 
interstate  commerce.  {Delaware,  L.  &  TT.  B.  Co,  v.  Yurkonis, 
238  U.  S.  439,  59  L.  Ed.  1397,  35  Sup.  Ct.  Rep.  902 ;  Bravis  v. 
Chicago,  M.  &  St  P.  By.  Co,,  217  Fed.  234,  133  C.  C.  A.  228.) 
In  the  chain  of  events  by  which  the  standing  timber  should  be 
connected  with  the  appellant's  roadbed,  the  decedent  was  one 
step  nearer  to  the  latter  than  the  man  who  furnished  the  ties; 
but  considering  that  the  decedent  had  nothing  to  do  with  the 
ties  further  than  to  load  them  upon  cars,  leaving  the  cars  so 
loaded  at  convenient  sidings  to  be  removed  by  others,  that  the 
ties  so  loaded  were  not  to  be  marketed  or  used,  but  were  to  be 
taken  to  Somers  and  made  ready  for  use,  that  no  one  knew  when, 
where  or  how  they  would  ultimately  be  used,  and  that  so  far 
as  exigency  or  duty  is  shown,  the  appellant's  interstate  commerce 
might  go  on  unaffected  whether  these  ties  were  gathered  or  not, 
the  connection  of  his  work  with  such  commerce  still  appears  to 
have  been  rather  remote.  No  case  has  been  called  to  our  atten- 
tion which  in  its  facts  closely  resembles  the  one  at  bar;  but 
in  Illinois  Cent.  By.  Co.  v.  Behrens,  233  U.  S.  473,  58  L.  Ed. 
1051,  34  Sup.  Ct.  Rep.  646,  Ann.  Cas.  1914C,  163,  it  was  held 
that  employment  in  interstate  commerce  was  not  shown  where 
the  fireman  of  a  switch  engine  operating  within  the  city  of 
New  Orleans  was  killed  while  moving  cars  loaded  with  intra- 
state freight,  notwithstanding  that  his  general  duties  had  to  do 
with  cars  of  all  classes,  often  commingling  those  loaded  with 
interstate  freight  and  those  empty  or  loaded  with  freight  of  an 
intrastate  character,  or  rapidly  passing  from  one  class  to  the 
other.  Accepting  this  as  authoritative,  we  are  impelled  to  the 
view  that  the  decedent  was  not  at  the  time  of  his  death  em- 
ployed in  interstate  commerce,  and  therefore  the  action  was  not 
sustained  under  the  Federal  Employers'  Liability  Act 
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It  does  not  follow  from  this,  however,  that  the  appellant  was 
[2]  or  is  entitled  to  a  reversal.  It  is  now  settled  that  where 
the  complaint  declares  under  the  federal  law,  failure  to  sustain 
it  under  such  law  is  not  fatal,  but  recovery  may  stiU  be  had 
under  the  state  law,  if  the  pleadings  and  proof  are  suflScient 
under  the  state  law.  (Wabash  R.  R.  Co.  v.  Hayes,  234  U.  S. 
86,  58  L.  Ed.  1226,  34  Sup.  Ct.  Rep.  729 ;  Jones  v.  Chesapeake, 
&  0.  Ry.  Co.,  149  Ky.  566,  149  S.  W.  951.)  We  recall  but  one 
respect  in  which  a  defendant  can  be  seriously  prejudiced  in 
[3]  such  a  situation,  and  that  is  where,  by  reason  of  diverse 
citizenship,  removal  of  the  cause  to  the  federal  court  might  be 
in  order.  In  such  a  situation,  however,  the  defendant  must  as- 
sert its  right,  under  penalty  of  waiver,  by  jBling  a  petition  to 
remove  at  the  first  opportunity.  (Powers  v.  Railway  Co.,  169 
U.  S.  92,  42  L.  Ed.  673,  18  Sup.  Ct.  Rep.  264 ;  Kamas  City  etc. 
Ry.  Co.  V.  Daughtry,  138  U.  S.  298,  34  L.  Ed.  963,  11  Sup. 
Ct.  Rep.  306 ;  Golden  v.  Northern  Pac.  Ry.  Co.,  39  Mont.  435, 
18  Ann.  Cas.  886,  34  L.  R.  A.  (n.  s.)  1154, 104  Pac.  549;  Demp- 
ster V.  Oregon  Short  Line  R.  R.  Co.,  37  Mont.  335,  96  Pac.  717.) 
This  the  appellant  did  not  do ;  instead,  and  with  the  knowledge 
of  its  right  to  have  the  cause  removed,  it  submitted  to  the  juris- 
diction of  the  state  court  in  w^hich  the  trial  occurred,  by  seek- 
ing a  dismissal  for  variance  as  well  as  for  failure  to  show  the 
breach  by  it  of  any  legal  duty  to  the  decedent  under  either  state 
or  federal  law. 

2.  The  negligence  charged  in  the  complaint  is  the  failure  of 
appellant  to  fence  its  track  at  and  near  the  place  where  Hall 
was  killed  and  thus  to  exclude  cattle,  the  presence  of  which 
upon  the  track  was  likely  to  cause  derailment  of  its  trains,  and 
in  permitting  its  trains  to  be  run  over  said  track  while  the  same 
[4]  was  so  unfenced.  The  questions  raised  upon  the  pleadings 
and  the  evidence  are  whether  under  any  circumstances  a  rail- 
way company  can  owe  any  duty  to  its  train  operatives  to  shield 
them  from  whatever  danger  the  presence  of  cattle  upon  its  track 
may  cause,  by  fencing  such  track ;  and,  if  so,  whether  facts  suffi- 
cient were  made  to  appear  in  this  case  to  establish  prima  fade 
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the  existenee  of  such  duty.  The  appellant  vigorously  denies 
that  any  such  duty  ever  exists,  while  the  respondent  contends 
that  such  duty  may  exist  and  in  the  present  instance  did  exist — 
not  in  virtue  of  the  fencing  statute  of  this  state  (Rev.  Codes, 
sec.  4308),  which  was  enacted  for  the  benefit  of  stock  owners 
{Nixon  V.  MorUana  etc.  Ry.  Co.,  50  Mont.  95,  145  Pac.  8),  but 
in   virtue   of   appellant's   common-law   obligation   to   exercise 

0 

ordinary  care  to  furnish  its  employees  with  a  reasonably  safe 
place  in  which  to  work.  As  regards  the  general  proposition,  the 
authorities  are  by  no  means  harmonious,  but  we  think  the  bet< 
ter  reasoning  supports  the  respondent's  position.  Speaking 
broadly,  the  obligations  of  a  railway  to  its  employees  are  not 
different  in  principle  from  those  of  other  masters  to  their  ser- 
vants, and  when  the  place  of  work  to  which  the  servant  is  de- 
tailed is  the  track  or  roadway  of  the  master,  the  duty  to  exer- 
cise reasonable  diligence  to  keep  it  safe  should  and  does  arise. 
Indeed,  little  if  any  difficulty  is  found  in  the  application  of  this 
rule  where  defects  in  the  track  or  roadway  or  inanimate  ob- 
structions are  involved,  and  we  cannot  see  why  any  should  arise 
from  the  mere  fact  that  the  obstruction  is  animate.  ''Unless  a 
railway  track  is  fenced,  cattle  are  liable  to  stray  upon  it  from 
adjacent  fields  and  commons;  cattle  upon  a  railway  track  are 
liable  to  get  run  over  by  trains  notwithstanding  the  vigilance  of 
the  engineer  and  other  trainmen;  engines  and  trains  are  fre- 
quently derailed  by  running  over  cattle  upon  the  track ;  in  such 
derailments  trainmen  are  frequently  killed  or  injured.  These 
propositions  of  fact,  which  are  abundantly  borne  out  by  the 
judicial  reports,  argue  a  duty  upon  the  part  of  railroad  com- 
panies toward  their  own  employees  of  fencing  their  tracks  so  as 
to  keep  out  trespassing  animals."  (4  Thompson  on  Negligence, 
sec.  4319.)  In  Donnegan  v.  ErJiardt,  119  N.  Y.  468,  7  L.  R.  A. 
527,  23  N.  E.  1051,  the  New  York  court  of  appeals  considering 
the  case  of  a  trainman  who  had  been  injured  through  the  colli- 
sion of  his  train  with  a  horse  and  whose  judgment  against  the 
railroad  company  had  been  reversed  by  the  General  Term  upon 
the  ground  that  the  only  responsibility  of  a  railroad  company 
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for  defective  fences  is  that  mentioned  in  the  statute,  and  that 
at  common  law,  independently  of  statute,  a  railroad  company 
would  not  have  been  liable  for  injuries  sustained  by  him  said: 
"We  think  the  learned  General  Term  fell  into  error.  A  rail- 
road company,  for  the  safety  of  its  passengers  as  well  as  its 
employees  upon  its  engines  and  cars,  is  bound  to  use  suitable 
care  and  skill  in  furnishing,  not  only  adequate  engines  and 
cars,  but  also  a  safe  and  proper  track  and  roadbed.  The  track 
must  be  properly  laid,  and  the  roadbed  properly  constructed, 
and  reasonable  prudence  and  care  must  be  exercised  in  keeping 
the  track  free  from  obstructions,  animate  and  inanimate ;  and  if, 
from  want  of  proper  care,  such  obstructions  are  permitted  to 
be  or  come  upon  the  track,  and  a  train  is  thereby  wrecked,  and 
any  person  thereon  is  injured,  the  railroad  company,  upon  plain 
common-law  principles,  must  be  held  responsible.  Experience 
shows  that  animals  may  stray  upon  a  railroad  track,  and  that, 
if  they  do,  there  is  danger  that  a  train  may  come  in  collision 
with  them  and  be  wrecked;  and  adequate  measures,  reasonable 
in  their  nature,  must  be  taken  to  guard  against  such  danger. 
Independently  of  any  statutory  requirement,  a  jury  might  find 
upon  the  facts  of  a  case  that  it  was  the  duty  of  a  railroad  com- 
pany to  fence  its  track  to  guard  against  such  danger."  (See, 
also,  Dickson  v.  Omaha  &  Si,  L.  Ry.  Co.,  124  Mo.  140,  46  Am. 
St.  Rep.  429,  25  L.  R.  A.  320,  27  S.  W.  476;  International  & 
O.  N.  Ry.  Co.  v.  Thompson,  34  Tex.  Civ.  App.  67,  77  S.  W.  439 ; 
Fordyce  et  al.  v.  Jackson,  56  Ark.  594,  20  S.  W.  528;  Lacka^ 
wanna  etc.  Ry.  Co.  v.  CJienowith,  52  Pa.  St.  382,  91  Am.  Dec. 
168 ;  Sullivan  v.  PhUadelpJiia  &  R.  Co.,  30  Pa.  234,  72  Am.  Dec^ 
698.) 

Nor  are  all  the  cases  cited  by  appellant  really  opposed  to 
this  conclusion.  Some  of  them  are  not  in  point,  and  in  most 
of  the  others  the  judicial  mind  seems  to  have  been  occupied  with 
the  notion  of  absolute  duty  to  fence  independently  of  statute. 
To  be  sure,  there  is  no  such  duty.  Whether,  in  the  absence  of 
statute,  a  railway  company  ought  to  fence  its  tracks  at  all,  and 
where  it  ought  to  fence,  depends,  so  far  as  its  employees  aro 
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concerned,  upon  the  existence  of  circumstances  from  which  it 
may  be  said  that  without  such  precautions  due  care  has  not 
[6]  been  exercised.  In  the  present  case,  however,  we  know 
that  cattle  are  permitted  to  run  at  large  in  this  state;  it  is 
conceded  that  appellant's  track  is  not  and  never  has  been 
fenced,  and  it  is  not  disputed  that  fencing  is  the  device  com- 
monly employed  to  effect  the  exclusion  of  cattle;  there  is  evi- 
dence to  show  that  some  public  domain  exists  in  the  neighbor- 
hood of  the  accident,  and  from  it  there  is  unobstructed  access  to 
the  appellant's  right  of  way  and  track,  that  cattle  abound  in 
the  adjacent  country  and  commonly  run  at  large,  that  they 
frequent  the  vicinity  of  the  accident,  attracted  by  the  water 
aupply,  that  they  often  come  upon  the  track,  that  encounters 
between  them  and  moving  trains  were  not  unusual,  that  they 
are,  potentially  at  least,  a  source  of  danger  to  such  trains,  and 
that  all  this  was  known  to  the  appellant  prior  to  the  time  of 
the  accident.  Under  such  conditions  the  failure  to  fence  so  as 
to  keep  out  cattle,  the  consequent  straying  of  the  cow  upon  the 
track,  the  consequent  running  over  the  cow  while  on  the  track 
and  the  consequent  derailment  of  decedent's  train,  resulting  in 
his  death,  form  a  collection  of  facts  which  plainly  constitute 
evidence  of  negligence,  making  a  question  for  the  determination 
of  the  jury. 

3.  It  is  contended  that  a  case  of  assumed  risk  is  shown  in  two 
respects.  The  first  of  these  is  **  improper  use  of  appliances  or 
choice  of  ways,"  and  it  is  based  upon  the  fact  that  the  train  was 
backing  at  the  time,  coupled  with  the  proposition  that  this  is  a 
.forbidden  as  well  as  a  more  dangerous  method  of  operation. 
[6]  As  to  the  "forbidden"  feature,  it  will  suffice  to  say  that 
though  Mr.  Smith — ^a  witness  for  appellant  and  one  of  its  divi- 
sion superintendents — testifies  that  under  the  oral  intructions 
given  by  him  to  the  trainmasters  for  dissemination  among  train- 
men, the  decedent  should  have  proceeded  with  the  engine  fore- 
most, we  fail  to  find  any  evidence  of  such  instructions  communi- 
cated to  the  decedent;  that  the  imperative  directions  of  the 
company  to  its  employees  touching  the  operation  of  trains  arc 
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embodied  in  its  published  bulletins  and  rules,  none  of  which 
were  shown  to  have  been  contravened;  that  under  the  rules, 
according  to  Mr.  Smith,  '*a  work  train  has  the  right  to  run  in 
both  directions,  •  •  •  has  the  right  to  back  up,  with  the 
cars  in  front  of  the  engine  when  absolutely  necessary;  he  has 
got  to;  you  can't  get  away  from  that  proposition."  To  this  we 
may  add  that  according  to  some  of  the  testimony  the  train  was 
being  handled  in  the  manner  customary  with  work  trains,  and 
this,  if  true,  tends  to  show  that  no  such  oral  instructions  existed, 
or  that  they  were  merely  suggestive  in  character,  or  that  their 
observance  had  been  waived. 

Whether  a  recovery  in  this  case  was  barred  by  the  choice  of 
a  more  dangerous  way  is  another  matter  and  depends  upon 
[7]  circumstances  which  we  will  now  proceed  to  consider.  The 
decedent  and  his  crew,  having  at  the  close  of  the  day  of  October 
11  loaded  all  their  available  cars,  found  it  necessary  to  procure 
more  at  Ealispell ;  for  that  purpose  they  started  eastward  from 
Eala  about  7.40  P.  M.;  it  was  then  dark;  the  train  consisted 
of  the  caboose,  two  outfit  cars  in  which  the  crew  lived,  and  the 
engine  with  its  tender;  the  caboose  was  at  the  easterly  end  of 
the  train  and  the  engine  was  at  its  westerly  end,  pushing  it 
toward  its  destination;  they  proceeded  at  the  rate  of  ten  or 
twelve  miles  an  hour  for  some  distance,  until,  about  a  mile 
and  a  quarter  west  of  Batavia,  they  ran  over  *a  cow,  causing  the 
caboose  to  be  derailed  and  the  conductor  to  be  killed.  The  argu- 
ment is  that  a  derailment  was  more  likely  from  running  over  a 
cow  with  the  caboose  ahead  than  if  the  tender  had  been  ahead 
and  the  caboose 'behind;  that  such  a  transposition  could  have 
been  made ;  that  had  it  been  made,  the  decedent  would  not  have 
been  killed  even  if  a  derailment  had  occurred;  and  that  since 
these  things  are  so,  the  decedent  assumed  the  risk,  his  choice 
of  the  more  dangerous  way  having  been  a  voluntary  one.  The 
law  upon  this  subject  is  fairly  well  settled  in  this  state.  It  is, 
that  contributory  negligence  will  be  imputed,  as  a  matter  of  law, 
to  one  who,  having  a  duty  to  perform  and  a  choice  of  ways  to 
perform  it,  knowingly  and  voluntarily  chooses  the  way  which 
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18  obvioualy  dangerous  to  the  way  which  is  safe,  or  the  way 
which  is  obviously  more  dangerous  to  that  which  is  less  so,  un- 
less his  choice  was  justified  by  an  emergency;  but  in  balancing 
ways  for  the  purpose  of  making  a  choice  between  them,  the  rule 
does  not  require  a  choice  unerring  in  the  light  of  after  events ; 
it  requires  such  a  choice  as  under  all  the  known  or  obvious  cir- 
cumstances a  reasonably  prudent  man  might  take.  {MiiUery 
V.  Oreai  Northern  Ry.  Co,,  50  Mont.  408,  148  Pac.  325;  Killeen 
V.  BameS'King  Dev.  Co.,  46  Mont.  212,  127  Pac.  89;  Johnson 
V.  Maiette,  34  Mont.  477,  87  Pac.  447.) 

If  we  take  the  appellant's  evidence  and  measure  Hall's  choice 
of  method  by  the  light  of  the  event,  we  may  acknowledge  that 
his  judgment  was  at  fault.  But  the  true  test  is,  how  did  the 
matter  appear  or  how  should  it  have  appeared  to  Hallf  The 
appellant  concedes  that  the  engine  and  tender  could  not  have 
been  turned  so  as  to  get  the  aid  of  the  ''pilot"  in  thrusting  aside 
any  obstructions  encountered,  and  the  asserted  superiority  of 
the  tender  as  a  forefront  is  based  upon  its  weight  and  the  pres- 
ence of  a  foot-board  nearer  the  track  than  the  platform  of  the 
caboose.  Mr.  Smith  testified  that  the  tender  without  coal  and 
with  half  a  tank  of  water  would  weigh  "about  40,000  pounds"; 
that  the  caboose  would  weigh  *'in  the  neighborhood  of  31  or 
32,000  pounds, ' '  that  *  *  the  foot-board  would  probably  strike  the 
animal  first"  in  case  of  a  collision,  and,  though  but  twelve  inches 
wide  and  a  few  inches  high,  "should  cany  almost  any  animal 
along.  I  don't  mean  to  say  that  it  would  have  a  tendency  to 
throw  it  out  into  the  clear — that  would  all  depend  on  where  the 
animal  was  struck."  In  view  of  this  testimony,  it  seems  to  us 
that  instead  of  being  obvious,  the  alleged  superiority  of  the  ten- 
der as  a  forefront  was  largely  a  matter  of  opinion.  But  be 
this  as  it  may,  the  record  is  silent  as  to  Hall's  knowledge  con- 
cerning the  relative  weight  of  the  tender  and  caboose  as  they  then 
stood ;  it  is  not  beyond  controversy  that  the  transposition  of  the 
caboose  and  engine  by  means  of  a  "flying-switch"  was  clearly 
a  safe  or  a  safer  proceeding;  it  does  appear,  however,  that  a 
train  proceeding  tender  foremost  may  be  derailed  by  cattle,  that 
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with  the  caboose  ahead  some  lookout  on  the  track  was  possible 
with  the  aid  of  fusees  and  command  of  the  train  in  case  an 
obstruction  were  met,  could  be  maintained  by  means  of  the  air 
control ;  that  with  the  tender  ahead,  the  lookout  nearest  the  front 
would  be  in  the  cab,  the  tender's  length  away,  aided  by  no  head- 
light save  a  common  lantern  set  against  a  reflector,  and  that  on 
many  previous  occasions — one  or  more  on  this  branch — ^the 
method  employed  had  been  pursued  with  safety  and  success. 
To  hold,  under  all  these  circumstances,  that  the  greater  danger 
of  the  chosen  method  was  or  should  have  been  so  apparent  that 
its  selection  was  incompatible  with  ordinary  prudence,  is  simply 
out  of  the  question. 

The  other  respect  in  which  it  is  claimed  that  assumed  risk 
[8]  appears,  is  ** knowledge  of  his  working  conditions"  by  the 
decedent.  The  argument  is  that  for  various  reasons  he  must 
have  known  the  railway  was  unfenced,  and  that  his  own  acts 
and  utterances  establish  his  appreciation  of  the  danger  from 
such  condition.  That  Hall  knew  there  was  no  fence  is  a  per- 
missible, though  not  a  necessary,  inference  from  the  other  facts 
in  the  case.  The  absence  of  the  fence,  however,  was  a  passive 
condition — in  itself  harmless;  and  we  altogether  dissent  from 
those  decisions  cited  by  appellant,  which  deduce  assumption  of 
risk  from  knowledge  of  that  fact  alone.  It  is  as  valid  to  say 
that  Hall,  if  he  knew  there  was  no  fence,  may  have  believed 
that  such  condition  was  permitted  by  the  company  because  in 
the  exercise  of  due  care  it  had  seen  no  occasion  to  fence,  as  it 
is  to  say  that  he  assumed  all  the  risk  which  might  arise  from  the 
concurrence  of  that  condition  with  other  conditions,  the  exist- 
ence of  which,  though  known  to  the  company,  may  not  have  been 
known  to  him.  **To  make  a  case  of  assumption  of  risk,  it  is 
not  enough  that  the  injured  party  knew  of  the  thing  from  which 
harm  might  come;  he  must  know  and  appreciate  the  danger 
from  which  he  suffered."  {Westlake  v.  Keating  G.  Miti,  Co., 
48  Mont.  120,  136  Pac.  38 ;  Osterholm  v.  Boston  cfe  Mont  etc. 
Co.,  40  Mont.  508,  107  Pac.  499 ;  0  *Brien  v.  Corra-Rock  Island 
Min.  Co.,  40  Mont.  212,  105  Pac.  724  j  McCahc  v.  Montana  C.  By. 
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Co.,  30  Mont.  323,  76  Pac.  701.)  In  connection  with  the  want 
of  a  fence,  the  presence  of  cattle  in  the  adjacent  country,  their 
ability  and  propensity  to  visit  the  track,  the  likelihood  of  en- 
countering them,  the  fact  that  should  they  be  encountered  while 
the  train  was  backing  a  derailment  might  result,  were  requisite 
to  command  a  reasonable  apprehension  of  danger;  and  under 
the  rule  just  stated,  it  does  not  answer  to  say  that  by  exercis- 
ing reasonable  care  the  decedent  could  have  discovered  these 
things.  He  was  not  required  to  discover  them ;  they  must  have 
been  known  or  plainly  observable  to  him  {Moyse  v.  Northern 
Pac.  Ry.  Co.,  42  Mont.  272,  108  Pac.  1062) ;  and  as  to  this,  the 
most  that  can  be  gathered  from  the  evidence  is  that  such  may 
OP  may  not  have  been  the  case.  ■  We  do  not  forget  that  Rae,  a 
witness  for  the  appellant,  testified  that  just  before  leaving  Eila 
he  was  told  by  the  decedent  to  watch  the  air  while  the  decedent 
would  ride  the  platform  with  lighted  fusees  looking  out  for  stock, 
and  we  consider  that  if  the  decedent  said  and  did  this,  his  ap- 
prehension of  danger  was  established.  On  cross-examination, 
however,  the  witness  modified  Hall's  alleged  statement  so  as  to 
read,  "you  look  out  for  the  air  and  I  will  look  out  for  the  stock," 
believing  that  Hall  would  naturally  ride  the  platform  in  looking 
out  foY  stock;  no  one  else  heard  this  conversation;  as  a  matter 
of  fact,  Rae  did  not  take  charge  of  the  air,  and  neither  he  nor 
anyone  else  testifies  that  Hall  went  out  on  the  platform  or  looked 
for  stock.  Moreover,  this  witness  had  within  ten  days  of  the  ac- 
cident made  an  affidavit  concerning  the  matter,  but  he  does  not 
know  whether  he  then  '*said  anything  about  this  talk  with  Hall" 
or  when  he  first  mentioned  it  to  anyone.  These  circumstances, 
coupled  with  the  inability  of  Hall  to  confirm  or  contradict  the 
witness,  and  with  the  fact  that  his  demeanor  on  the  stand  may 
have  created  an  adverse  opinion  of  his  credibility,  requires  us 
to  say  that  the  truth  of  his  statement  was  a  question  for  the 
jury. 

4.  The  procedural  errors  which  it  is  contended  require  a  new 
trial  have  all  been  duly  considered,  but  we  do  not  feel  that  any 
of  them  merit  discussion,  save  the  refusal  of  appellant's  pro- 
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posed  instruction  13.  This  request  involved  a  proposition  of 
law  upon  which  the  appellant  was  entitled  to  have  the  jury  cor- 
rectly instructed,  viz,,  the  assumption  of  risk  based  upon  the 
choice  of  ways.  But  the  court  cannot  be  put  in  error  for  refus- 
ing it,  because  it  permits  the  decedent's  choice  of  ways  to  be 
judged  in  the  light  of  the  event  and  does  not  indicate  that  the 
choice,  to  be  assailable,  must  have  been  of  a  method  obviously 
dangerous,  or  obviously  more  dangerous  than  its  alternative. 

Finding  no  reversible  error  in  the  record,  the  judgment  and 
order  appealed  from  are  afiSrmed. 

Afflrmed^ 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 

Appeal  taken  to  supreme  court  of  the  United  States,  January 
31,  1916. 


DOICHINOFP,  Admr.,  Respondent,  v.  CHICAGO,  M.  &  ST.  P. 

RY.  CO.  BT  Aii.,  Appellants. 

(No.  3,585.) 
(Submitted   January  7,  1916.    Decided  January  21,  1916.) 

[154  Flac.  924.] 

Master  and  Servant  —  Railroads  —  Negligence  —  Federal  Em- 
ployers' Liability  Act — Last  Clear  Chaaice  Doctrine — New 
Matter  —  Reply  —  Contributory  Negligence — Witnesses — Im- 
peacliment  —  Verdict  —  Informality  —  Waiver  —  Complaint 
— Amendment. 

Pleading  and  Practice — Complaint — Amendment  During  Trial. 

1.  Where  an  amendment  to  the  complaint  permitted  to  be  made 
during  trial  did  not  change  the  pleading  in  any  essential  particular, 
appellant  could  not  have  oeen  prejudice  by  the  court's  action,  and 
hence  was  not  in  position  to  complain. 

Railroads — Negligence — Last  Clear  Chance — Complaint — Sufficiency. 

2.  While  the  complaint  in  an  action  against  a  railway  company  to 
recover  damages  for  negligently  running  over  one  of  its  employees, 
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based  upon  the  theory  of  the  last  clear  chance  docttine,  was  indefinite, 
in  that  it  charged  discovery  of  the  peril  of  deceased  or  the  duty  to 
discover  it  in  the  alternative,  it  was  sufficient,  in  the  absence  of  a 
special  demurrer,  to  state  a  cause  of  action. 

Same — Pleading  and  Practice — Eeply — New  Matter. 

3.  Failurer  of  plaintiff  to  reply  to  an  averment  in  defendant's  answer 
to  the  effect  that  decedent  stepped  upon  the  track  immediately  in 
front  of  the  locomotive  where  his  presence  could  not  be  discovered  in 
time  to  avoid  striking  him,  held  not  to  have  amounted  to  an  admission 
that  his  death  was  the  result  of  his  own  negligence  or  of  an  unavoid- 
able accident,  since  such  allegation  did  not  constitute  new  matter 
which  required  a  reply. 

Same — ^Last  <71ear  Chance  Doctrine — Contributory  Negligence. 

4.  Where  an  action  is  tried  on  the  last  clear  chance  theory,  con- 
tributory negligence  on  the  part  of  the  injured  person  was  conceded, 
and  offered  instructions  on  the  subject  were  properly  refused. 

Same — Witnesses — Impeachment — Prerequisites. 

5.  Before  a  witness  can  be  impeached  by  showing  that  at  other  times 
he  made  statements  inconsistent  with  his  testimony,  such  statements 
must,  under  section  8025,  Revised  Codes,  be  related  to  him,  with  the 
circumstances  of  time,  place  and  persons  present. 

Same — ^Last  Clear  Chance  Doctrine — Contributory  Negligence — Evidence. 

6.  Inasmuch  as  contributory  negligence  of  decedent  was  not  an  isBuo 
in  an  action  based  upon  the  last  clear  chance  doctrine,  evidence  that 
he  had  been  warned  in  ample  time  to  avoid  injury  was  immaterial. 

[As   to    concurrent   negligence    of    plaintiff    as    defeating    recovery 
imder  last  clear  chance  doctrine,  see  note  in  Ann.,  Cas.  I912B,  888. J 

8ame-:-Federal  Employers'  Liability  Act — ^Verdict — Informality — Waiver. 

7.  Informality  of  the  verdict  in  an  action  brought  under  the  Federal 
Employers'  Liability  Act,  in  failing  to  apportion  the  amount  awarded 
between  the  surviving  widow  and  child  of  the  decedent,  cannot  be 
raised  for  the  first  time  on  appeal;  by  not  objecting  to  instructions 
advising  the  jury  that  a  verdict  in  favor  of  plaintiff  administrator 
should  be  expressed  in  a  lump  sum,  the  defect  was  waived. 

Same — ^Discovery  of  Decedent's  Peril — Circumstantial  Evidence. 

8.  That  decedent  was  actually  discovered  by  defendant's  employee 
in  charge  of  the  locomotive  which  ran  over  and  killed  decedent  in 
time  to  avoid  the  accident,  could  properly  be  established  by  circum- 
stantial evidence. 

Appeal  from  District  Court,  Meagher  County;  John  A.  Mat- 
thews, Judge. 

Action  by  Jordan  Doichinoff,  as  administrator  of  the  estate 
of  Chris  Koleff,  deceased,  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  and  one  of  its  locomotive  engineers. 
Judgment  for  plaintiff.  Defendants  appeal  from  the  judgment 
and  an  order  denying  them  a  new  trial.    Affirmed. 
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Messrs,  Shelton  &  Furman,  Mr.  A.  J.  VerJieyen  and  Mr,  L.  D. 
Olenn,  for  Appellants,  submitted  a  brief ;  Mr.  Fred.  J.  Furman 
argued  the  cause  orally. 

Mr.  E.  K.  Cheadle  and  Mr.  B.  K.  Wheeler,  for  Respondent, 
submitted  a  brief,  and  argued  the  cause  orally. 

An  employee  working  in  and  about  the  yards  or  upon  the 
tracks  has  a  right  to  rely  to  some  extent  upon  the  persons  in 
charge  of  moving  trains  to  give  the  proper  signals  and  to  take 
proper  precautions  to  prevent  accidents.  {Neary  v.  Northern 
Pacific  R.  Co.,  37  Mont.  461,  19  L.  R.  A.  (n.  s.)  446,  97  Pac. 
944.)  All  that  is  required  of  such  an  employee  is  that  he  use 
ordinary  care  for  his  own  safety,  and  this  the  plaintiff  decedent 
is  presumed  to  have  done.  The  true  rule  we  believe  to  be,  that 
where  a  person,  as  here,  is  engaged  in  and  about  a  railroad  yard 
and  his  duties  are  such  as  to  require  him  to  be  upon  the  railroad 
tracks,  he  has  a  right  to  assume  that  ordinary  care  will  be  ob- 
served to  warn  him  of  approaching  danger,  and  he  is  only 
required  to  exercise  such  care  and  vigilance  in  discovering  the 
peril  and  avoiding  injury  as  is  consistent  with  the  performance 
of  the  work  in  which  he  is  engaged.  {Smith  v.  Southern  Pac. 
Co.,  58  Or.  22,  Ann.  Cas.  1913A,  434,  113  Pac.  41 ;  Betchman  v. 
Seaboard  Air  Line,  75  S.  C.  68,  55  S.  E.  140 ;  Nelling  v.  Chicago, 
St.  P.  &  K.  C.  R.  Co.,  98  Iowa,  554,  63  N.  W.  568,  67  N.  W.  404; 
Doyle  V.  Southern  Pac.,  56  Or.  495,  108  Pac.  201;  Palmer  v. 
Poreland  R.  L.  Co.,  56  Or.  262,  108  Pac.  211 ;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Jackson,  78  Ark.  100,  8  Ann.  Cas.  328,  6  L.  R.  A. 
(n.  s.)  646,  93  S.  E.  746;  Comstock  v.  Union  Pac.  Ry.  Co.,  56 
Kan.  228,  42  Pac.  724 ;  Missouri  Pac.  Ry.  Co.  v.  Bentley,  78  Kan. 
221,  93  Pac.  150 ;  Dowell  v.  C.  R.  I.  &  P.  Ry.  Co.,  83  Kan.  562, 
112  Pac.  136;  5  Thompson  on  Negligence,  sec.  5524.)  In  the 
recent  case  of  Masterson  v.  Southern  R.  Co.  (Ind.),  82  N.  E. 
1022,  the  appellate  court  of  Indiana  said  that  the  look  and  listen 
rule  is  not  applicable,  in  its  strictness,  to  an  employee  in  the  dis- 
charge of  his  duty.  (See,  also,  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co. 
V.  Martin,  157  Ind.  216,  61  N.  E.  229;  Pittsburgh,  C.  C.  cfe  St.  L. 
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By.  Co.  V.  Lighiheiser,  163  Ind.  247,  71  N.  E.  218,  660;  Baltimore 
etc.  By.  Co.  v.  Peterson,  156  Ind.  364,  59  N.  E.  1044;  Chicago 
&  E.  I.  By.  Co.  V.  Stephenson,  33  Ind.  App.  95,  69  N.  E.  270.) 
In  the  case  of  Boll  v.  Northern  Cent,  By.  Co.,  15  Hun  (N.  Y.), 
496,  the  court  held  it  proper  to  refuse  a  charge  that  the  same 
degree  of  care  is  required  from  an  employee  engaged  in  his 
duty  upon  the  track  as  from  a  person  crossing  the  track.  {Free- 
man  v.  Illinois  Cent.  B.  B.  Co.,  107  Tenn.  340,  64  S.  W.  1.) 

ME.  JUSTICE  HOLLOWAT  delivered  the  opinon  of  the 
cburt 

Chris  Koleff,  an  employee  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  was  run  over  and  killed  by  a  locomotive 
in  the  service  of  the  railway  company  and  operated  by  Leo 
Middleton,  one  of  its  engineers.  This  action  by  the  adminis- 
trator is  prosecuted  under  the  Federal  Employers'  Liability  Act 
of  April  22,  1908  (35  Stats,  at  Large,  65),  to  recover  damages 
for  the  use  and  benefit  of  the  surviving  widow  and  minor  child. 

The  complaint  proceeds  upon  the  theory  of  the  last  clear 
chance  doctrine.  The  charging  part  is  as  follows:  **That  they 
[the  defendants]  then,  after  seeing  that  the  said  Chris  Koleff 
was  in  a  place  of  danger,  and  that  he  was  not  aware  of  his  dan- 
ger, negligently  and  carelessly  failed  to  stop  said  engine,  and 
said  defendants  negligently  failed  to  sufficiently  warn  the  said 
Chris  Koleff  of  the  approach  of  said  engine,  and  negligently 
and  carelessly  permitted  and  allowed  the  said  engine  to  coast 
along  noiselessly  and  to  strike  the  said  Chris  Koleff,  inflicting 
upon  him  grievous  bodily  injury  from  w^hich  he  died  within  a 
short  time  thereafter.'' 

The  joint  answer  of  the  defendants  denies  any  negligence,  and 
in  what  is  denominated  **A  Special  and  Affirmative  Answer  and 
Defense,"  alleges  that  on  February  17,  1913,  ** Chris  Koleff,  now 
deceased,  stepped  upon  the  track  of  the  defendant  corporation, 
immediately  in  front  of  the  locomotive  operated  by  the  said  Leo 
Middleton;  •  •  •  that  his  presence  upon  the  track 
•    •    •      was  not  discovered  or  known  by  the  defendants,  or 
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either  of  them,  and  could  not  hare  been  discovered  by  the  exer- 
cise of  reasonable  or  any  other  degree  of  care  •  •  •  •  that, 
as  a  result  of  his  careless,  reckless  and  negligent  conduct,  the 
said  Chris  Eoleff,  now  deceased,  came  to  his  death;  and  not 
otherwise." 

The  reply  denies  all  the  material  allegations  of  the  answer 
except  that  Koleff  stepped  upon  the  track  immediately  in  front 
of  the  locomotive,  etc.  From  a  judgment  in  favor  of  plaintiff 
and  from  an  order  denying  a  new  trial,  the  defendants  appealed. 

1.  Upon  the  trial  the  court  permitted  plaintiff  to  amend  the 
complaint  by  interlining  the  words  "and  said  defendants"  in 
[1]  the  charging  part  of  the  complaint  quoted  above.  The 
amendment  did  not  change  the  pleading  in  any  essential  par- 
ticular. Evidence  admissible  after  the  amendment  was  allowed 
would  have  been  admissible  without  the  amendment.  It  accom- 
plished no  purpose  and  its  allowance  could  not  have  prejudiced 
the  defendants. 

2.  To  state  a  cause  of  action  within  the  doctrine  of  the  last 
[2]  clear  chance,  it  is  necessary  to  disclose  in  the  complaint: 
'*  (1)  The  exposed  condition  brought  about  by  the  negligence  of 
plaintiff  or  the  person  injured;  (2)  the  actual  discovery  by  the 
defendant  of  the  perilous  situation  of  the  person  or  property,  in 
time  to  avert  injury;  and  (3)  the  failure  of  defendant  there- 
after to  use  ordinary  care  to  avert  the  injury."  {Dahmer  v. 
Northern  Pac.  By.  Co.,  48  Mont.  156,  136  Pac.  1059,  142  Pac. 
209.)  Preceding  that  portion  of  the  complaint  quoted  above, 
discovery  of  Koleff 's  peril  or  the  duty  to  discover  it  is  charged 
in  the  alternative,  and  in  this  respect  the  pleading  is  indefinite ; 
but  in  the  absence  of  a  seasonable  attack  by  motion  or  special 
demurrer  particularly  pointing  out  the  defect,  we  think  the 
allegations,  taken  as  a  whole,  sufficient  to  state  a  cause  of  action 
and  apprise  the  defendants  of  plaintiff's  theory  of  his  case. 
iOaicss  V.  Trump,  48  Mont.  92,  135  Pac.  910.) 

3.  It  is  urged  that  by  failing  to  reply  to  the  so-called  affirma- 
tive allegations  of  the  answer  quoted  above,  plaintiff  admits 
[3]     that  Koleff  stepped  upon  the  track  immediately  in  front 
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of  Middleton's  locomotive  where  his  presence  could  not  be  dis- 
covered in  time  to  avoid  striking  him,  and  that  this  is  equivalent 
to  a  concession  that  Koleff 's  death  was  the  result  of  his  own 
negligence  or  of  an  unavoidable  accident.  Section  6560,  Re- 
vised Codes,  provides  for  a  reply  whenever  *'the  answer  con- 
tains a  counterclaim  or  any  new  matter. "  It  is  very  clear  that 
the  allegations  of  this  answer  do  not  fall  within  the  definition 
of  a  counterclaim  found  in  section  6541,  and  neither  do  the  facts 
stated  constitute  new  matter  within  the  contemplation  of  section 
6560  above,  because  they  could  have  been  proved  under  the  gen- 
eral denial  of  negligence.  Indeed,  the  allegation  that  Eoleff 
stepped  upon  the  track  immediately  in  front  of  the  locomotive 
where  his  presence  could  not  be  discovered  in  time  to  avoid  in- 
juring him,  is  but  a  denial  in  affirmative  form  or  an  argumen- 
tative denial  of  the  allegation  in  the  complaint  that  Eoleff 's 
presence  on  the  track  was  discovered  by  the  defendants  and  that 
it  was  through  the  negligence  of  the  defendants  thiat  the  accident 
occurred.  {Cuerth  v.  Arhogast,  48  Mont.  209,  136  Pac.  383; 
National  Wall  Paper  Co,  v.  McPJterson,  19  Mont.  355,  48  Pac. 
550.)  In  Stephens  v.  Cordey,  48  Mont.  352,  Ann.  Cas.  1915D, 
958,  138  Pac.  189,  we  considered  this  question  of  pleading  at 
length,  and  determined  that  "if  the  facts  stated  in  the  answer 
could  have  been  proved  under  a  denial  of  the  allegations  in  the 
complaint,  they  do  not  constitute  new  matter  within  the  meaning 
of  the  Practice  Act,  and  the  failure  to  reply  does  not  amount  to 
an  admission  of  the  truth  of  the  matters  stated." 

4.  Defendants'  offered  instructions  B  and  C  might  have  been 
[4]  pertinent  upon  the  issue  of  Koleff's  contributory  negli- 
gence; but  in  this  instance  there  was  no  such  issue.  Plaintiff's 
last  clear  chance  theory  has  its  origin  in  the  concession  that 
Koleff  was  guilty  of  negligence  in  the  first  instance.  {Dahmer 
V.  Northern  Pac,  By.  Co.,  above.) 

5.  The  proper  foundation  was  not  laid  for  the  attempted  im- 
[5]  peachment  of  the  witness  Nadello.  Section  8025,  Revised 
Codes,  requires  that  the  statement  claimed  to  be  inconsistent 
with  the  witness '  testimony,  must  be  related  to  him  with  the  cir- 
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cumstances  of  time,  place  and  persons  present,  and  he  mnst  be 
asked  whether  he  made  such  statement,  and  be  given  an  oppor- 
tunity to  explain  if  he  did  so.  Much  of  this  record  is  all  but 
unintelligible.  Several  foreigners  testified  through  an  inter- 
preter, and  instead  of  counsel  directing  their  questions  to  the 
witnesses,  to  be  translated  and  repeated  by  the  interpreter,  they 
directed  them  to  the  interpreter.  For  instance,  while  the  wit- 
ness Nadello  was  on  the  stand,  counsel  for  plaintiflf  in  cross- 
examination  directed  to  the  interpreter  the  following:  **Ask  him 
if  he  did  not  tell  you  that  Mr.  Shong  wanted  to  give  him  $100. ' ' 
But  for  its  objectionable  form,  the  question  would  be  proper 
as  one  intended  to  elicit  substantive  testimony  from  the  witness, 
but  altogether  insufficient  as  a  basis  for  impeachment,  as  it  omits 
the  elements  of  time,  place  and  persons  present.  {In  re  WtK- 
iams'  Estate,  50  Mont.  142,  145  Pac.  957;  Tague  v.  John  Caplice 
Co.,  28  Mont.  51,  72  Pac.  297.)  However,  the  objection  made 
to  the  impeaching  testimony  does  not  raise  the  question  of  the 
sufficiency  of  the  foundation.  When  the  witness  Gravetti  was 
called  and  asked  if  Nadello  had  not  on  the  previous  Saturday 
told  him  that  Mr.  Shong  wanted  to  give  him  [Nadello]  $100 
to  testify  in  the  case,  counsel  for  the  defendants  objected  on  the 
ground  that  the  question  asked  Gravetti  referred  to  a  different 
conversation  from  the  one  to  which  Nadello 's  attention  had  been 
directed,  in  that  Nadello 's  attention  was  directed  to  a  conversa- 
tion which  occurred  on  Sunday  and  not  to  one  on  Saturday. 
The  trial  court  was  not  called  upon  to  reframe  counsel's  objec- 
tion, but  was  at  liberty  to  rule  upon  it  as  made  even  though 
counsel  labored  under  a  misapprehension  as  to  the  force  or 
effect  of  the  objection  in  the  form  in  which  it  was  presented. 
An  objection  to  the  question  asked  Gravetti  upon  the  ground 
that  a  proper  foundation  had  not  been  laid  should  have  been 
sustained,  and  doubtless  would  have  been,  but  the  objection  as 
made  was  properly  overruled. 

Nadello  testified  for  the  defendants  that  he  warned  Koleff  of 
the  approach  of  the  locomotive  in  ample  time  to  avoid  the  in- 
[6]    jury.     Plaintiff  sought  to  discredit  this  testimony  by  show- 
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ing  that  on  the  Sunday  previous  to  the  trial,  Nadello  had  as- 
sumed to  tell  Gravetti  what  he  knew  of  the  accident  but  had 
omitted  any  reference  to  this  warning.  Whatever  informalities 
may  appear  in  the  procedure  adopted  by  counsel  in  their  at- 
tempt to  discredit  the  witness  are  of  no  moment,  for  the  evidence 
given  by  Nadello  with  reference  to  the  warning  was  wholly  im- 
material. It  went  only  to  the  question  of  Koleff 's  contributory 
negligence,  and  that  was  not  in  issue,  as  we  have  heretofore 
observed. 

6.  Without  objection  from  anyone,  the  court  gave  instructions 
19  and  20,  from  which  the  jury  must  have  understood  that  the 
[7]  amount  of  any  verdict  which  might  be  returned  for  plain- 
tiff should  be  expressed  in  one  lump  sum.  It  was  not  suggested 
that  the  amount  of  the  verdict  should  be  apportioned  by  the 
jury  between  the  surviving  widow  and  child,  as  is  held  to  be 
required  under  the  Federal  Employers'  Liability  Act  in  Oulf, 
C.  is  8.  F.  B,  Co.  V.  McOimtiss,  228  U.  S.  173,  57  L,  Ed.  785,  33 
Sup.  Ct.  Rep.  426.  In  our  opinion,  the  question  of  the  informal- 
ity of  the  verdict  cannot  be  raised  on  appeal  for  the  first  time. 
In  failing  to  object  to  the  instructions  above,  and  particularly 
to  instruction  19,  counsel  for  defendants  waived  their  right  to 
urge  a  reversal  upon  the  ground  now  suggested,  under  section 
6746,  Revised  Codes. 

7.  It  is  true  that  there  is  not  in  this  record  any  direct  evi- 
[8]  dence  that  Koleff  was  actually  discovered  by  the  engine- 
men  in  time  to  avoid  the  accident;  but  the  fact  may  be  estab- 
lished by  circumstantial  evidence.  If,  in  this  instance,  it  had 
been  made  to  appear  that  Koleff  was  walking  upon  the  railroad 
track  in  broad  daylight,  200  feet  or  more  in  advance  of  Middle- 
ton's  locomotive;  that  he  was  apparently  unaware  of  danger; 
that  the  view  from  the  locomotive  was  entirely  unobstructed; 
that  the  enginemen  were  at  their  respective  posts  of  duty  on 
the  locomotive,  and  were  keeping  a  lookout  ahead  in  the  direc- 
tion of  Koleff;  that  the  locomotive  could  have  been  stopped 
within  from  ten  to  thirty  feet  considering  the  speed  at  which  it 
was  moving,  no  one  would  question  the  right  of  a  jury  to  say 
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that  Koleff's  position  was  discovered  in  ample  time  to  avoid 
striking  him,  even  in  the  face  of  the  positive  testimony  of  the 
enginemen  that  they  did  not  see  him  at  all  until  he  was  struck. 
In  other  words,  a  particular  combination  of  circumstances  may 
be  more  convincing  than  direct  evidence  whose  probative  force 
depends  upon  the  veracity  of  witnesses  more  or  less  interested. 
While  the  case  presented  by  the  evidence  before  us  is  not  so 
complete  a^s  in  the  supposititious  case  above,  we  think  it  is  suiS- 
cient  to  justify  the  verdict. 

The  other  assignments  do  not  call  for  any  discussion.    No 
reversible  error  appears  in  the  record. 

The  judgment  and  order  are  affirmed. 

AHirmed. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Sanneb  concur. 


YELLOWSTONE  NATIONAL  BANK,  Respondent,  v.  Mo- 

CULLOUGH  BT  AL.,  Appellants. 

(No.   3,584.) 
(Submitted  January  6,  1916.     Decided  Januarj  22,   1916.) 

[154  Pac.  919.] 

Equity  —  Deeds  Absolute  —  Mortgages  —  Foreclosure — Fraud — 
Mistake  —  Recordation  of  Inisiruments  —  Effect — Findings — 
Refusal  to  Submit — Not  Error, 

Equity  Cases — Review — Insufficiency  of  Evidence — Record-. 

1.  To  enable  a  review  of  the  question  of  the  sufficiency  of  the  evidence 
to  sustain  the  findings  of  the  trial  court  in  an  equity  case,  all  the 
evidence  must  be  included  in  the  record. 

Same — Mortgages — Foreclosure — Evidence — Fraud — ^Mistake. 

2.  Evidence  in  a  suit  to  have  a  deed  absolute  foreclosed  as  a  mort- 
gage, held  not  to  sustain  an  allegation  of  fraud  or  mistake  in  its 
escecution. 

Same — Recordation — Estoppel. 

3.  Where  the  grantee,  under  a  deed  absolute  which  he  sought  to 
foreclose  as  a  mortgage,  had  placed  the  instrument  on  record  prior 
to  the  time  his  grantor  had  conveyed  to  defendant,  he  was  not  estopped 
to  claim  a  lien  on  the  property  by  remaining  silent,  with  knowledge 
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that  the  grantor  was  negotiating  with  defendant  and  thus  permitting 
him  to  complete  the  transaction;  bj  having  the  deed  recorded  he  had 
done  all  required  of  him  as  to  giving  notice. 

[As  to  estoppel  by  acquiescence,  see  note  in  134  Am.  St.  Eep.  1024.] 

Same — ^Becordation — Estoppel — ^Evidence— Immateriality. 

4.  Under  the  circumstances  as  set  forth  in  paragraph  3,  supra,  evi- 
dence that  at  the  time  defendant  was  negotiating  with  plaintiff's 
grantor,  and  for  some  timo  thereafter,  the  latter  was  responsible 
financially  but  subsequently  became  bankrupt,  was  immaterial,  since, 
by  recording  his  deed,  plaintiff's  obligation  to  the  public  as  to  notice 
was  performed,  and  his  right  could  not  be  affected  by  the  grantor's 
subsequent  insolvency. 

Same— Becordation — ^Evidence  of  County  Clerk — Immateriality. 

5.  Evidence  that  the  defendant  had  made  inquiry  of  the  county  clerk 
to  ascertain  whether  his  immediate  grantor  could  give  title,  and  that 
the  clerk  informed  him  that  his  title  was  good,  was  inadmissible,  since 
the  plaintiff  could  not  be  bound  by  a  negligent  act  of  the  clerk. 

Same — Findings — ^Refusal  to  Submit — Not  Error. 

6.  The  judge  in  the  trial  of  an  equity  case  may  call  a  jury  to  decide 
issues  of  fact;  if  he  does  so,  he  may  submit  such  issues  as  he  chooses 
for  answer,  and  error  cannot  be  predicated  on  his  refusal  to  submit 
certain  requested  findings,  since  the  act  of  the  jury  in  such  case  is 
only  the  act  of  the  judge,  and,  when  adopted  by  the  judge,  is  con- 
sidered as  emanating  from  him,  and  not  from  the  jury. 

Appeal  from  District  Court,  Yellowstone  County;  Oeo,  TT. 
Pierson,  Judge. 

Action  by  the  Yellowstone  National  Bank,  a  corporation, 
against  John  MeCullough  and  others.  Decree  for  plaintiff,  and 
the  defendants  John  McGullongh  and  M.  B.  Dutton  appeaL 
Affirmed* 

Messrs.  Nichols  d  Wilson,  for  Appellants,  submitted  a  brief, 
and  argued  the  cause  orally. 

The  record  discloses  that  MeCullough  was  adjudicated  a  bank- 
rupt on  April  19,  1912.  In  all  cases  of  estoppel  it  is  necessary 
for  the  party  relying  upon  it  to  show  that  by  reason  of  the  facts 
constituting  it,  he  has  been  misled  to  his  injury. 

This  rule  is  of  like  universal  application  (16  Cyc.  744,  and 
cases  cited),  and  the  testimony  to  have  been  elicited  would  have 
shown  that  Dutton,  through  the  failure  of  the  bank  to  assert  any 
claim  to  the  property,  had  been  placed  in  a  position  where  he 
would  lose  all.     {Meister  v.  Birney,  24  Mich.  435.)     It  is  enough 
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that  the  conduct  of  the  plaintiff  operated  to  Dutton's  prejudice. 
(Heyn  v.  O'Eagen,  60  Mich.  150,  26  N.  W.  861.) 

The  bank  stood  by  and  encouraged  a  deal  by  which  Dutton 
might  lose  everything  he  had,  and  in  so  doing  its  encouragement 
to  McCuUough  and  silence  as  to  Dutton  was  as  misleading  as 
any  direct  personal  representation  could  have  been.  Under  such 
circumstances  Dutton's  failure  to  inform  himself  of  the  state  of 
the  record  was  excused,  and  his  efforts  in  that  direction  should 
be  permitted  to  be  shown.  **One  who  claims  the  benefit  of  an 
estoppel  on  account  of  representations  made  must  show  that  he 
was  ignorant  of  the  truth,  and  acted  in  reliance  upon  the 
representations.  But  to  defeat  the  estoppel  on  that  ground, 
actual  and  not  constructive  knowledge  is  necessary."  (Oraham 
V.  Thompson,  55  Ark.  296,  29  Am.  St.  Rep.  40,  18  S.  W.  58; 
Dodge  v.  Pope,  93  Ind.  480;  David  v.  Park,  103  Mass.  501; 
Bigclow  on  Estoppel,  627.) 

Where  an  owner  of  land  which  is  offered  for  sale  stands  by 
and  with  knowledge  of  his  title  encourages  the  sale,  or  does  not 
forbid  it,  and  another  person,  in  ignorance  of  the  true  title,  is 
induced  to  make  the  purchase  under  the  supposition  that  the 
title  is  good,  he  is  bound  by  the  sale,  and  he  cannot  dispute  the 
purchaser's  title.  (Haun  v.  Martin,  48  Or.  304,  86  Pac.  371; 
Davis  V.  Tingle,  47  Ky.  (8  B.  Mon.)  539;  Dickerson  v.  Col- 
grove,  100  U.  S.  580,  25  L.  Ed.  619.)  Where  a  party  having  an 
equitable  interest  in  lands  assents  to  and  aids  in  the  disposition 
of  the  legal  title  thereto,  he  is  estopped,  after  the  purchasers 
from  the  holders  of  the  legal  title  have  through  his  inducement 
changed  their  position  from  asserting  his  equitable  claims  on  the 
legal  title.     {Kelley  v.  Repetto,  62  N.  J.  Eq.  246,  49  Atl.  429.) 

Messrs,  Johnston  &  Coleman,  for  Respondent,  submitted  a 
brief;  Mr,  W.  M,  Johnston  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Prior  to  September  3,  1908,  the  defendant  John  McCullouph 
and  his  wife,  Florence,  became  indebted  to  the  plaintiff  in  the 
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Bum  of  $3,700  for  borrowed  money.  This  indebtedness  was  evi- 
denced by  two  promissory  notes,  one  for  $2,200,  and  the  other 
for  $1,500.  At  the  time  these  notes  were  executed  it  was  under- 
stood and  agreed  between  the  parties  that  security  would  pres- 
ently be  furnished  by  McCuUough  and  his  wife  for  the  entire 
amount.  McCullough  was  then  the  owner  of  six  lots,  with  the 
buildings  and  improvements  thereon,  in  the  town  of  Joliet,  in 
Carbon  county,  and  thirty  unimproved  lots  in  the  town  of 
Laurel,  in  Yellowstone  county.  For  convenience,  the  first-men- 
tioned property  will  hereafter  be  referred  to  as  the  Joliet  prop- 
erty, and  the  second  as  the  Laurel  property.  On  September  3 
McCullough  and  his  wife  took  up  the  two  notes  held  by  the 
plaintiff,  substituting  therefor  their  note  for  $3,700,  the  amount 
of  both,  due  one  year  from  that  date,  with  interest  at  the  rate 
of  ten  per  cent  per  annum.  At  the  same  time  they  executed 
and  delivered  to  the  plaintiff  their  warranty  deed  to  all  the 
property  referred  to  above.  This  deed  was  designed  to  operate 
as  a  mortgage  security;  it  being  orally  agreed  that  upon  the 
payment  of  the  note  the  plaintiff  would  reconvey  the  property 
to  McCullough.  The  deed  was  recorded  in  Yellowstone  county 
on  October  8  and  in  Carbon  county  on  December  29,  1908.  On 
^farch  6,  1909,  McCullough  and  his  wife  by  warranty  deed  con- 
veyed to  the  defendant  M.  B.  Dutton  the  Joliet  property  in  ex- 
change for  160  acres  of  farming  land  in  Carbon  county.  No 
part  of  the  indebtedness  due  upon  the  note  having  been  paid, 
except  the  sum  of  $500,  paid  on  March  17,  1909,  the  plaintiff 
brought  this  action  to  obtain  a  decree  directing  a  sale  of  the 
property  to  satisfy  it.  The  complaint,  besides  alleging  the  facts 
necessary  to  obtain  the  foreclosure,  alleges  further  that  on  July 
5,  1911,  in  order  to  protect  its  security,  the  plaintiff  was  com- 
pelled to  pay  the  taxes  upon  the  property  for  the  years  1908, 
1909  and  1910,  together  with  penalties  for  delinquency,  amount- 
ing to  $84.74 ;  that  on  December  2,  1911,  it  was  compelled  to  pay 
the  taxes  for  that  year,  amounting  to  $30.61;  and  that  on 
November  6,  1912,  to  prevent  the  possible  impairment  of  the 
security  by  fire,  it  had  the  buildings  on  the  Joliet  property  in- 
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sured  at  a  cost  of  $21.  It  is  demanded  that  out  of  the  proceeds 
of  sale  of  the  property  the  plaintiflf  be  reimbursed  in  these 
amounts,  with  interest  from  the  dates  at  which  they  were  re- 
spectively paid.  Of  the  several  persons  named  as  defendants, 
none  appeared  except  McCullough  and  Button,  who  filed  sepa- 
rate answers.  Not  seriously  controverting  any  of  the  allegations 
of  the  complaint,  they  allege  three  separate  affirmative  defenses, 
denials  of  which  by  the  plaintiff's  reply  present  the  issues  which 
were  determined  by  the  trial  court.  McCullough  alleges  in  sub- 
stance: (1)  That  as  security  for  the  payment  of  the  note 
described  in  the  complaint  he  agreed  to  give  and  the  plaintiff 
agreed  to  accept  a  deed  to  the  Laurel  property;  that,  contrary 
to  this  express  agreement,  and  without  the  knowledge  of  this 
defendant,  the  scrivener  who  prepared  the  deed  included  therein 
the  Joliet  property  also ;  that  in  this  particular  the  deed  as  writ- 
ten and  executed  did  not  express  the  agreement  and  intention  of 
the  plaintiff  and  the  defendant ;  and  that  this  defendant  would 
not  have  executed  and  delivered  it  had  he  known  of  the  mistake. 
(2)  That  prior  to  September  3,  1908,  he  was  indebted  to  the 
plaintiff  in  a  sum  which,  with  the  exception  of  accrued  interest, 
was  the  same  as  the  indebtedness  mentioned  in  the  complaint; 
that  the  plaintiff  held  as  security  for  it  an  unrecorded  warranty 
deed  from  him  and  his  wife  to  the  Joliet  property;  that  on  or 
about  that  date,  having  an  opportunity  to  exchange  with  the 
defendant  Button  this  property,  or  a  portion  thereof,  for  farm- 
ing lands  in  Carbon  county,  this  defendant  conferred  and  ad- 
vised with  the  plaintiff  respecting  the  exchange ;  that  thereupon 
the  plaintiff  ** permitted,  advised,  and  directed"  him  to  effect 
the  exchange,  and  agreed  that,  if  the  exchange  should  be  made, 
it  would  release  its  lien  upon  the  Joliet  property  under  the  un- 
recorded deed,  and  would  accept  as  security  in  lieu  thereof  a 
lieu  upon  the  Laurel  property  that,  relying  upon  this  agree- 
ment, the  defendant  entered  into  an  agreement  with  Button  to 
make  the  exchange,  and  thereupon  so  informed  the  plaintiff; 
that  thereafter,  on  September  3,  1908,  to  effect  the  agreement 
between  the  plaintiff  and  this  defendant,  a  new  deed  was  pre- 
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pared  by  the  plaintiff,  which  was  thereupon  executed  by  this 
defendant  and  his  wife  j  that  it  was  then  understood  by  defend- 
ant that  this  deed  contained  only  a  description  of  the  Laurel 
property ;  that,  in  reliance  upon  the  direction  and  advice  of  the 
plaintiff  and  his  agreement  relating  to  the  Joliet  property,  this 
defendant  conveyed  to  Dutton  by  warranty  deed  all  the  Joliet 
property ;  that  Dutton  thereupon  entered  into  possession  thereof, 
claiming  it  under  this  deed ;  and  that  plaintiff,  by  reason  of  the 
premises,  is  estopped  to  assert  any  lien  upon  or  interest  in  the 
Joliet  property.  (3)  That  the  deed  of  September  3,  1908,  was 
prepared  under  the  direction  of  the  plaintiff ;  that  the  plaintiff 
fraudulently  and  wrongfully  caused  to  be  inserted  therein  the 
description  of  the  Joliet  property ;  and  that  thereafter,  without 
knowledge  of  the  fact  that  the  Joliet  property  had  been  included 
therein,  he  executed  and  delivered  the  deed  to  the  plaintiff.  The 
prayer  is  that  this  deed  be  reformed  so  as  to  express  the  true  in- 
tention of  the  parties,  and  that  a  decree  of  foreclosure  be 
granted  as  to  the  Laurel  property  only.  In  his  answer  Dutton 
relies  upon  the  foregoing,  supplementing  the  facts  alleged  as  an 
estoppel  by  the  addition  of  the  following:  That  the  plaintiff, 
with  the  knowledge  that  it  held  the  record  title  to  the  property 
described  in  the  deed  of  September  3,  1908,  and  with  the  knowl- 
edge that  McCullough  intended  to  exchange  the  Joliet  property 
for  the  farming  property  owned  by  this  defendant,  advised  and 
permitted  McCullough  to  make  the  exchange,  he  being  then 
financially  responsible,  and  this  defendant  to  occupy  and  im- 
prove the  property  without  the  assertion  of  any  title  thereto,  for 
a  long  time  after  McCullough 's  debt  was  due;  that  at  no  time 
during  the  pendency  of  the  negotiations  between  McCullough 
and  this  defendant,  nor  for  years  after  he  had  conveyed  his 
lands  to  McCullough,  did  this  defendant  have  any  knowledge 
of  the  deed  to  the  plaintiff;  that  in  his  negotiations  with  this 
defendant  McCullough  relied  upon  the  conduct  of  the  plaintiff 
in  advising  and  directing  him  to  make  the  exchange,  and  the 
agreement  of  the  plaintiff  to  release  the  Joliet  property  and  ac- 
cept in  lieu  thereof  a  lien  upon  the  Laurel  property;  that  he 
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would  not  otherwise  have  conveyed  the  Joliet  property  to  this 
defendant ;  and  that  on  April  19,  1912,  the  defendant  JIcCul- 
lough  was  adjudged  a  bankrupt. 

The  court  found :  (1)  That  it  was  agreed  and  understood  that 
the  deed  to  the  plaintiff  should  include  both  the  Joliet  and 
Laurel  property;  (2)  that  there  was  no  mistake  in  the  drafting 
or  in  the  execution  of  it;  (3)  that  the  descriptions  of  the  prop- 
erty to  be  included  in  it  were  furnished  to  the  attorney  who 
drew  the  deed  by  McCullough  himself;  (4)  that  prior  to  the 
execution  of  the  deed  the  plaintiff  did  not  hold  any  deed  to  the 
Joliet  property  as  security  for  any  debt;  (5)  that  the  plaintiff 
knew  that  defendant  was  negotiating  with  Dutton  for  an  ex- 
change of  the  Joliet  property  for  the  farming  property;  (6) 
that  plaintiff  did  not  agree  to  accept  a  deed  to  the  Laurel  prop- 
erty in  lieu  of  the  Joliet  property;  (7)  that  the  plaintiff  first 
learned  of  the  conveyance  to  Dutton  on  or  before  (about!)  May 
2,  1911;  (8)  that  the  plaintiff  ''advised  and  directed''  McCul- 
lough to  make  the  exchange  with  Dutton;  (9)  that  McCullough 
did  not  sign  the  deed  to  plaintiff  with  the  understanding  that  it 
would  accept  the  Laurel  property  as  security ;  (10)  that  the  deed 
was  prepared  under  plaintiff's  direction;  (11)  that  it  was  exe- 
cuted as  security  for  the  payment  of  the  note  signed  by  McCul- 
lough and  his  wife;  (12)  that  the  plaintiff,  to  protect  its  secur- 
ity, was  compelled  to  pay  as  taxes  the  amounts  alleged  in  the 
complaint  for  the  years  1908,  1909,  1910  and  1911;  and  (13) 
that  in  accepting  the  conveyance  from  McCullough,  Dutton  did 
not  rely  upon  any  representation  by  the  plaintiff  or  any  agree- 
ment between  it  and  McCullough,  but  accepted  it  with  construc- 
tive notice  of  plaintiff's  deed.  Upon  these  findings  it  was  ad- 
judged that  the  plaintiff  was  entitled  to  recover  from  McCul- 
lough and  wife  the  amount  of  the  note,  the  taxes  paid  as  alleged 
in  the  complaint,  and  counsel  fees  to  the  amount  of  $300,  and  to 
have  a  decree  of  foreclosure  as  against  all  the  defendants.  The 
appeal  is  from  the  decree. 

Counsel  for  the  plaintiff  challenge  the  right  of  the  defend- 
ants to  have  the  appeal  heard  on  the  merits,  for  the  reason  that 
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it  appears  from  the  transcript  that  much  evidence  of  a  substan- 
tial character  was  not  incorporated  in  the  bill  of  exceptions, 
and  therefore  this  court  cannot  fairly  determine  the  propriety 
[1]  of  the  finding.  The  evidence  in  question  consists  of  some 
thirty  exhibits  in  the  form  of  letters  exchanged  between  A.  L. 
Babcock,  the  president  of  the  plaintiflF,  and  McCullough,  after 
the  former  had  been  informed  of  the  conveyance  to  Dutton,  and 
letters  exchanged  between  plaintiff's  counsel  and  McCullough 
upon  the  same  subject.  With  one  or  two  exceptions,  these  were 
admitted  without  objection  and  as  a  part  of  plaintiff's  evidence 
in  rebuttal.  The  contention  has  merit,  for  the  reason  that  the 
principal  argument  of  counsel  for  defendants  in  this  court  is 
that  the  findings  are  not  justified  by  the  evidence,  and  it  does 
not  appear  from  the  recital  in  the  bill  of  exceptions  or  from  the 
certificate  of  the  presiding  judge  that  the  bill  embodies  all  of 
the  evidence  introduced  at  the  trial.  So  far  as  this  court  is 
informed,  these  letters  may  have  made  such  disclosures  in  the 
way  of  admissions  by  McCullough  as  to  render  it  impossible  for 
the  trial  court  to  find  otherwise  than  it  did.  The  statute  im- 
poses upon  this  court  in  this  class  of  cases  the  duty  to  review 
and  determine  all  questions  of  fact  arising  upon  the  evidence, 
as  well  as  questions  of  law  (Rev.  Codes,  sec.  6253) ;  but  this  wc 
cannot  safely  do  unless  all  the  material  evidence  is  embodied  in 
the  record.  The  extent  of  review  required,  so  far  as  it  includes 
the  evidence,  is  not  to  try  the  case  de  novo,  but,  as  we  have  fre- 
quently said,  to  make  such  examination  and  to  reach  such  con- 
clusion as  in  the  nature  of  things  is  permissible  upon  the  printed 
record,  unaided  by  observation  of  the  demeanor  of  the  living 
witnesses  as  they  gave  their  testimony.  {Firden  v.  Heime,  32 
Mont.  354,  80  Pac.  918 ;  Copper  Mt.  Min.  Co.  v.  Butte  dk  Corbin 
Co.,  39  Mont.  487,  133  Am.  St.  Rep.  595,  104  Pac.  540;  Gibson 
V.  Morris  State  Bank,  49  Mont.  60,  140  Pac.  76.)  Furthermore, 
we  have  as  frequently  held  that  we  cannot  consider  the  question 
of  insuflBciency  of  the  evidence  to  sustain  the  findings  or  verdict, 
when  it  does  not  appear,  either  positively  or  inferentially,  that 
the  record  contains  all  the  material  evidence  introduced  at  the 
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trial  or  the  substance  of  it  relating  to  the  particular  question 
of  fact  at  issue.  (Stevens  v.  BavaJM  County,  25  Mont.  306,  64 
Pac.  876 ;  Landt  v.  Schneider,  51  Mont.  15,  77  Pac.  307 ;  King 
V.  Pony  Gold  Min,  Co.,  28  Mont.  74,  72  Pac.  309 ;  Currie  v.  Mon- 
tana C,  By.  Co.,  24  Mont.  123,  60  Pac.  989 ;  State  v.  Shepphard, 
23  Mont.  323,  58  Pac.  868.) 

But,  assuming  that  the  omitted  evidence  was  without  probative 
[2]  value,  after  a  careful  study  of  so  much  as  is  found  in  the 
record,  we  cannot  say  that  it  preponderates  against  the  findings. 
Aa  to  the  allegation  of  mistake  in  the  execution  of  the  deed  of 
September  3,  1908,  McCullough  testified  that  prior  to  this  date, 
being  indebted  to  the  plaintiff  in  the  amount  of  the  notes  re- 
ferred to  in  the  statement,  he  and  his  wife  had  executed  to  the 
plaintiff  as  security  a  warranty  deed  to  the  Joliet  property; 
that  it  had  been  agreed  that  the  bank  should  for  the  time  not 
put  this  deed  upon  record,  in  order  that  McCullough 's  credit 
would  not  be  impaired;  that  this  deed  had  been  prepared  by 
Mr.  Waldron,  the  cashier  of  the  bank,  and  acknowledged  before 
him  as  a  notary;  that,  while  this  condition  of  affairs  prevailed, 
he  informed  Babcock  that  he  was  engaged  in  negotiating  an 
exchange  of  the  Joliet  property  for  the  Button  farm ;  that  it  was 
thereupon  agreed  between  him  and  Babcock  that  the  bank  would 
accept  a  deed  to  the  Laurel  property  in  lieu  of  the  Joliet  prop- 
erty ;  that  he  brought  his  deed  to  the  Laurel  property  to  the  bank 
and  left  it  with  Babcock  in  order  that  he  might  have  the  new 
deed  prepared;  that  he  returned  on  September  3  to  execute  it; 
that,  relying  on  the  promise  of  Babcock,  he  signed  the  new  deed 
prepared  by  the  direction  of  Babcock  without  reading  it,  and 
thereupon  sent  it  to  his  wife  at  Minneapolis,  Minnesota,  to  have 
her  execute  it.  He  is  corroborated  to  some  extent  by  the  state- 
ment of  Dutton  that,  when  Dutton  first  obtained  actual  knowl- 
edge of  the  deed  from  McCullough  to  the  bank,  he  went  with 
McCullough  to  see  Babcock  to  ascertain  whether  Babcock  would 
agree  to  make  some  adjustment  of  the  matter,  so  that  he  would 
not  suffer  loss,  and  that  Babcock  then  admitted  that  he  had 
agreed  to  release  the  Joliet  property.    These  statements  arc 
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categorically  and  positively  denied  by  Babcock.  He  testified 
that  McCuUoTigh  had  not  been  indebted  to  the  bank  for  any 
amount  prior  to  August  20;  that  on  that  day  he  obtained  the 
loan  for  $2,200;  that,  not  knowing  then  how  much  money  he 
would  need,  it  was  agreed  that  later,  after  ascertaining  the 
amount  required,  he  would  obtain  it,  and  then  give  security  for 
it  upon  his  real  estate ;  that  on  August  24  he  obtained  $1,500 ; 
that  he  did  not  execute  any  deed  to  the  bank  or  give  any  security 
other  than  the  personal  notes  of  himself  and  wife;  that  it  had 
been  expressly  agreed  that  the  security,  when  given,  would  be 
in  the  form  of  a  mortgage  or  deed,  including  both  the  Joliet 
and  Laurel  property ;  that  the  deed  was  prepared  by  Mr.  John- 
ston, the  attorney  for  the  bank,  and  delivered  to  it  by  him  or 
from  his  office;  that  prior  to  this  time  McCullough  had  stated 
that  he  was  negotiating  for  an  exchange  of  the  Joliet  property 
for  that  of  Dutton,  and  Babcock  had  advised  him  that  he  thought 
the  exchange  ought  to  be  made,  as  he  (Babcock)  thought  well 
of  the  Dutton  property ;  and  that  he  had  nothing  to  do  with  the 
preparation  of  the  deed  further  than  to  refer  McCullough  to 
Mr.  Johnston.  He  stated  positively  that  the  bank  had  never 
before  that  time  had  in  its  possession  any  mortgage  or  deed  from 
McCullough  for  security  for  a  loan  or  for  any  other  purpose. 
His  statement  of  the  origin  of  the  indebtedness,  the  unsecured 
condition  of  it  prior  to  September  3,  and  the  agreement  as  to 
what  property  should  be  included  in  the  deed,  is  fully  corrobo- 
rated by  Waldron,  who  was  cognizant  of  the  whole  transaction. 
He  is  further  corroborated  by  the  fact  that  the  records  of  the 
bank  for  several  years  prior  to  the  transaction  in  question  dis- 
close that  McCullough  had  not  been  indebted  to  the  bank  at  any 
time  for  any  sum.  He  is  also  corroborated  by  McCullough 's 
own  admission  that  he  never  made  demand  upon  the  bank  or 
Babcock,  or  Waldron,  for  return  to  him  of  the  unrecorded  deed, 
and  that  he  never  asked  for  a  release  of  the  Joliet  property. 
Furthermore,  Waldron  testified  that  he  had  never  prepared  a 
deed  for  McCullough;  that  he  was  never  a  notary  public  or 
qualified  to  take  acknowledgments ;  and  that  the  bank  had  nevo? 
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had  in  its  possession  a  deed  from  McCuUough  to  any  property. 
The  facts  relating  to  the  preparation  of  the  deed  are  related  by 
Mr.  Johnston  as  follows :  That  he  was  informed  by  Babcock  that 
he  was  to  prepare  the  deed ;  that  in  the  early  morning  of  Sep- 
tember 3  McCullough  came  to  his  office  bringing  his  deeds  to 
both  the  Joliet  and  Laurel  property,  in  order  that  Johnston 
might  have  the  correct  descriptions,  and  gave  them  to  him  so 
that  he  might  get  them ;  that  he  prepared  the  deed  which,  after 
it  had  been  acknowledged  before  James  Johnston,  a  notary  and 
brother  of  the  attorney,  was  delivered  to  the  bank.  Upon  this 
evidence  the  trial  judge  was  fully  justified  in  finding  as  he 
did,  that  the  deed  of  September  3  expressed  the  true  intention 
of  the  parties.  If  the  bank  never  had  in  its  possession  the  un- 
recorded deed  to  the  Joliet  property,  and  McCullough  furnished 
to  Mr.  Johnston  a  description  of  the  property  in  order  that  the 
deed  might  be  prepared  (and  whether  these  were  the  facts  de- 
pended upon  the  credit  accorded  to  the  witnesses),  the  conclu- 
sion cannot  be  avoided  that  McCullough  understood  what 
Johnston  was  to  do,  and  what  he  had  done  when  the  deed  was 
acknowledged ;  and,  if  this  was  the  fact,  the  alleged  agreement  by 
Babcock  to  release  the  Joliet  property  could  not  have  been  made. 
There  was  therefore  no  mistake.  Much  less  is  there  any  sub- 
stantial basis  for  an  inference  of  fraud.  The  fact  that  McCul- 
lough did  not  read  the  deed  before  he  executed  it  does  not  in 
any  wise  affect  the  case. 

It  is  strenuously  insisted,  however,  that  even  though  there 
was  no  mistake,  the  bank  is  estopped  to  claim  a  lien  upon  the 
Joliet  property  because  the  evidence  discloses,  and  the  court 
found  (Findings  5  and  8)  that  Babcock  knew,  when  McCullough 
i  executed  the  deed  to  the  bank,  that  McCullough  and  Dutton  were 

negotiating  for  the  exchange,  and  that  Babcock  advised  and 
directed  McCullough  to  make  the  exchange.  In  view  of  the  fact 
that  the  court  found  that  Dutton  did  not  rely  upon  any  repre- 
sentations by  Babcock  or  any  agreement  between  him  and  Mc- 
Cullough, these  findings  were  wholly  immaterial.  Standing 
alone,  they  cast  doubt  upon  what  the  trial  judge  had  in  mind 
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in  making  them,  because  they  are  somewhat  equivocal  in  mean- 
ing. But,  when  we  consider  them  in  the  light  of  the  allegations 
of  the  answer  and  the  evidence,  which  we  must  do  under  the  rule 
of  the  maxim,  that  that  is  to  be  deemed  certain  which  can  be 
made  certain  (Consolidated  Oold  &  8.  Min.  Co.  v.  Struthers,  41 
Mont  565,  111  Pac.  152),  they  become  entirely  clear  in  their 
meaning  and  consistent  with  the  other  findings.  It  will  be  noted 
that  such  conversation  on  the  subject  of  the  exchange  as  occurred 
between  McCullough  and  Babcock,  occurred  before  the  deed  to 
the  bank  was  executed.  Whether  this  was  before  or  after  the 
loan  was  effected  and  the  agreement  to  secure  it  was  made  does 
not  appear.  It  is  denied  by  Babcock  that  any  conversation  oc- 
curred, other  than  that  he  expressed  approval  of  the  proposed 
exchange.  But,  assuming  that  it  occurred  as  alleged,  it  related 
wholly  to  the  condition  as  it  existed  prior  to  the  execution  of 
the  deed  to  the  bank,  and  not  afterward.  After  this  occurred 
McCullough  was  wholly  divested  of  his  right  to  sell  the  Joliet 
property,  except  subject  to  the  bank's  right,  and  could  not,  as  a 
reasonable  man,  have  thought  otherwise.  There  is  no  evidence 
that  he  did  think  so ;  for,  while  he  testified  that  he  informed  Bab- 
cock some  months  afterward  that  he  had  made  the  exchange, 
he  did  not  venture  to  testify  that  Babcock  ever  spoke  to  him  on 
the  subject  after  the  close  of  the  transaction  with  Babcock  and 
before  the  conveyance  was  made  to  Button,  or  made  any  recom- 
mendation to  him  whatever.  The  findings  referred  to  must 
therefore  be  construed  as  relating  to  the  time  prior  to  the  execu- 
tion of  the  deed  to  the  bank.  So  understood,  they  are  not  in- 
consistent with  the  other  findings  or  with  the  conclusion  that  the 
bank  was  entitled  to  claim  the  full  benefit  of  its  security.  More- 
over, when  the  exchange  had  been  made,  the  bank's  deed  was 
put  upon  record.  McCullough 's  alleged  conversation  with  Bab- 
cock was  not  communicated  to  Dutton,  He  was  not  misled  by 
any  representations  made  by  Babcock,  nor  even  by  Babcock 's 
silence  after  he  had  been  informed  that  the  exchange  had  been 
effected.  Babcock  had  performed  his  duty  to  the  bank  and  to 
all  persons  who  might  thereafter  seek  to  acquire  title  to  the 
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property  by  putting  the  deed  on  record,  and  was  under  no  obli- 
gation to  disclose  to  Dutton,  either  before  or  after  the  exchange, 
that  the  bank  was  claiming  an  interest  in  it.  It  may  be  re- 
marked here  that  the  use  of  the  word  ''direct,"  in  finding  8,  was 
evidently  an  inadvertence  because  there  is  no  evidence  justifying 
its  use.  According  to  McCullough's  statement,  Babcock  did  not 
go  further  than  to  commend  and  advise  the  proposed  exchange. 
The  very  purpose  of  the  recording  statutes  is  to  require  the 
owners  or  encumbrancers  of  real  property  to  give  notice  of  their 
[3]  rights,  by  recording  the  evidence  of  them.  When  they  have 
done  so,  they  have  done  all  that  can  be  required  of  them,  and 
may  thereafter  preserve  silence,  even  though  they  know  that 
others  are  about  to  deal  with  the  property,  unless  the  circum- 
stances are  such  that  they  must  disclose  their  rights.  (Cornish 
V.  Woolverton,  32  Mont.  456,  108  Am.  St.  Rep.  598,  81  Pac.  4; 
Porter  v.  Wheeler,  105  Ala.  451,  17  South.  221 ;  Ogden  v.  BaU, 
40  Minn.  94,  41  N.  W.  453;  Waits  v.  Moore,  89  Ark.  19,  115 
S.  W.  931.)  Here  the  bank's  deed  was  on  record.  It  had  noti- 
fied Button  of  its  claim  as  required  by  law.  If  it  be  conceded 
that  the  conversation  between  McCullough  and  Babcock  actually 
occurred  as  testified  to  by  McCullough,  it  was  not  communicated 
to  Button ;  Button  was  not  misled  by  it,  but  by  the  fact  that  he 
failed  to  consult  the  records  and  act  upon  the  information  af- 
forded by  them.  Common  prudence  would  have  dictated  this 
course.  McCullough  might  well  allege  Babcock 's  statement  as 
somewhat  excusatory  of  his  conduct,  but  that  this  is  so  cannot 
aid  or  avail  Button.  **  There  is  no  principle  better  established 
in  this  court,  nor  one  founded  on  more  solid  considerations  of 
equity  and  public  utility,  than  that  which  declares  that  if  one 
man  knowingly,  though  he  does  it  passively,  by  looking  on, 
suffers  another  to  purchase  and  expend  money  on  land,  under 
an  erroneous  opinion  of  title,  without  making  known  his  claim, 
he  shall  not  afterward  be  permitted  to  exercise  his  legal  riorht 
against  such  person.  It  would  be  an  act  of  fraud  and  injustice, 
and  his  conscience  is  bound  by  this  equitable  estoppel."  (Wen- 
dell V.  Van  Eensellaer,  1  Johns.  Ch.  (N.  T.)  344.)    This  state- 
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ment  of  the  rule  by  Chancellor  Kent  is  recognized  by  all  the 
courts,  and  would  have  application  here  had  the  bank  failed  to 
put  its  deed  on  record,  or  perhaps  had  the  conversation  of  Bab- 
cock  with  McCullough,  with  the  knowledge  of  Babcock,  been 
communicated  to  Button  before  Dutton  accepted  his  deed.  As 
the  case  stands,  the  latter  cannot  claim  that  he  was  misled  to 
his  prejudice  by  anything  other  than  his  own  forbearance  to 
exercise  care  and  prudence.  The  essential  element  of  equitable 
estoppel  is  wholly  unproved  in  this  case.  The  only  legitimate 
conclusion  one  can  arrive  at  touching  the  conduct  of  McCullough 
is  that  he  intended  to  convey  to  the  bank  as  he  did,  and  there- 
after conveyed  to  Dutton  hoping  that  he  would  be  able  to  pay 
off  the  debt  to  the  bank  and  then  release  the  property  to  Dutton. 

It  is  argued  that  the  court  erred  in  excluding  as  immaterial 
[4]  evidence  of  the  fact  that  on  September  3, 1908,  and  for  two 
years  thereafter,  McCullough  was  financially  responsible,  and 
then  became  bankrupt,  and  also  evidence  of  the  fact  that  Dutton 
caused  the  clerk  of  Carbon  county  to  make  an  examination  of 
the  records  of  the  county  to  ascertain  that  McCullough 's  title 
was  dear,  and  that  he  was  informed  by  the  clerk  that  it  was. 
The  evidence  was  properly  excluded  in  both  instances.  As  has 
already  been  said,  when  Babcock  had  put  the  bank's  deed  upon 
record,  he  had  performed  the  bank's  obligation  to  the  public 
as  to  notice.  The  fact  that  McCullough  subsequently  became  in- 
solvent could  not  enlarge  this  obligation.  Neither  could  the  fact 
[5]  that  Dutton  had  made  inquiry  of  the  clerk  and  had  been 
misinformed  by  him  be  shown  in  aid  of  his  case.  This  would 
be  tantamount  to  permitting  a  party  to  excuse  his  own  fault  by 
proving  that  of  another;  in  this  instance  the  clerk.  The  bank 
cannot  be  held  chargeable  in  any  measure  because  of  the  clerk's 
fault. 

The  trial  judge  called  to  his  assistance  a  jury  and  submitted 
[6]  to  them  several  special  findings  to  which  they  returned 
answers.  Some  of  these  the  judge  adopted;  others  he  rejected, 
making  his  own  findings  instead.  It  is  argued  that  he  com- 
mitted error  in  refusing  to  submit  certain  findings  requested  by 
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counsel.  It  is  well  settled  by  the  decisions  of  this  court  that 
in  equity  cases  the  judge  may  call  a  jury  to  his  assistance  if 
he  chooses,  but  is  not  bound  to  do  so.  If  he  does,  he  is  not  bound 
by  the  findings,  but  may  reject  them  in  whole  or  in  part  and 
make  findings  of  his  own.  Therefore  he  is  not  required  to  sub- 
mit the  whole  case  to  the  jury,  but  only  such  issues  of  fact  as 
he  may  choose.  Whether  he  adopts  the  one  course  or  the  other, 
the  ultimate  result  is  to  be  regarded  as  emanating  from  the 
judge,  and  its  correctness  is  to  be  determined  by  a  review  of  his 
action,  and  not  that  of  the  jury  by  the  standard  of  counsel's 
judgment  as  to  what  the  jury  ought  to  have  been  required  to 
find.  (Lawlor  v.  Kemper,  20  Mont.  13,  49  Pac.  398 ;  Power  v. 
Lenoir,  22  Mont.  169,  56  Pac.  106 ;  Wetzstein  v.  Largey,  27  Mont. 
221,  70  Pac.  717.) 

Other  contentions  made  by  counsel  we  do  not  think  of  sufficient 
merit  to  require  special  notice. 

The  decree  is  affirmed. 

AffirmecL 

Mr.  Justice  Sannee  and  Mb.  Justice  Hollowat  concur. 
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No.  3,599.— CARL  NOACK,  Respondent,  v.  CHICAGO,  M.  & 

ST.  P.  RY.  CO.,  Appellant. 

Appeal  from  District  Court  of  Custer  County;  C.  C.  Hurley, 
Judge. 

Decided  April  26, 1915. 

PER  CURIAM.— It  is  ordered  that  the  appeals  in  the  above- 
entitled  action  be,  and  the  same  are  hereby,  dismissed  in  accord- 
ance with  stipulation  of  counsel  on  file  herein. 

Messrs.  H.  H.  Field,  C.  8.  Jefferson  and  Oeo.  W.  Farr,  for 
Appellant. 


No.  3,625.— JOHN  DOYLE,  Respondent,  v.  WESTERN  LUM- 
BER CO.  BT  AL.,  Appellants. 

Appeal  from  District  Court  of  Missoula  County;  Asa  L.  Dun- 
caTi,  Judge. 

Decided  May  5,  1915. 

PER  CURIAM.— It  is  ordered  that  the  appeal  in  the  above- 
entitled  cause  be,  and  the  same  is  hereby,  dismissed  in  accord- 
ance with  stipulation  of  counsel  herein  on  file. 

Messrs.  W.  M.  Bickford  and  W.  L.  Murphy,  for  Appellant 
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No.  3,600.— JACOB  A.  WERNER,  Respondent,  v.  THOMAS 

ALEXANDER  et  au,  Appellants. 

Appeal  from  District  Court  of  Bosehud  County;  Geo.  W. 
Pierson,  Judge. 

Decided  May  22,  1915. 

PER  CURIAM. — ^It  is  ordered  that  the  appeal  in  the  above- 
entitled  action  be,  and  the  same  is  hereby,  dismissed  in  accord- 
ance with  the  stipulation  of  counsel  herein. 

Messrs.  Chinn,  Bosch  &  EaU  and  Mr.  Henry  V.  Beeman,  for 
Appellants. 


No.  3,683.— THOS.  O.  LARSON,  Appellant,  v.  OLE  WAGK 

NIED,  Respondent. 

Appeal  from  District  Court  of  Teton  County;  J.  B.  Leslie, 
Judge. 

Decided  June  21,  1915. 

PER  CURIAM. — Respondent's  motion  to  dismiss  the  appeal 
herein  was  this  day  submitted  to  and  by  the  court  taken  under 
advisement;  whereupon  after  due  consideration  it  is  hereby 
ordered  that  said  appeal  be  dismissed. 

Mr.  John  W.  Stanton,  for  Respondent. 
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No.  3,691.— EDWARD  F.  McRAE,  Appellant,  v.  BENJAMIN 

LETHLEAN  Err  al..  Respondents. 

Appeal  from  District  Court  of  Fergus  County;  Roy  E.  Ayers, 
Judge. 

Decided  July  6, 1915. 

PER  CURIAM. — ^Respondents'  motion  to  dismiss  the  appeal 
herein  on  the  ground  of  laches  is  hereby  sustained  and  the  ap- 
peal ordered  dismissed. 

Mr.  J.  C,  Huntoon  and  Mr.  Charles  J.  MarsTiall,  for  Respond- 
ents. 


No.   3,664.— C.   W.   GARDNER,   Respondent,   v.   EDWARD 

JENKINS  et  al.,  Appellants. 

Appeal  from  District  Court  of  Carbon  County;  Oeo.  W.  Pier* 
ton,  Judge. 

Decided  September  13,  1915. 

PER  CURIAM. — It  is  ordered  that  the  appeal  in  the  above- 
entitled  cause  be,  and  the  same  is  hereby,  dismissed  in  accord- 
ance with  the  stipulation  of  counsel. 

Mr.  C.  L.  Merrill,  for  Appellants. 
Mr.  James  B.  Ooss,  for  Respondent. 
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No.  3,727.— PARIS  GIBSON,  Plaintiff,  v.  STATE  BOARD 
OF  LAND  COMMISSIONERS,  Defendant. 

Original  application  for  writ  of  injunction. 

Decided  September  13, 1915. 

PER  CURIAM. — ^Plaintiff's  application  for  a  writ  of  injunc- 
tion is  this  day  by  the  court  denied. 

Messrs.  Cooper,  Stephenson  <&  Hoover,  for  Plaintiff. 


No.  3,681.— STATE  ex  rel.  FRANK  V.  WHITMAN,  Relator, 
v.  DISTRICT  COURT  et  al..  Respondents. 

Original  application  for  a  writ  of  supervisory  controL 

Decided  September  16,  1915. 

PER  CURIAM. — ^Relator's  motion  to  dismiss  the  order  to  show 
cause  heretofore  issued  herein  is  this  day  by  the  court  granted, 
and  the  matter  is  accordingly  dismissed. 

Messrs.  Nolan  &  Donovan,  for  Relator. 
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No.  3,561.— JOHN  M.  TIERNEY  bt  al.,  Appellants,  r.  MILL 
AND  SMBLTEBMEN'S  UNION  et  al.,  Respondents. 

Appeal  from  District  Cowrt  of  Cascade  County. 

Decided  September  18, 1915. 

PER  CURIAM. — It  is  ordered  that  the  appeal  in  the  above- 
entitled  cause  be,  and  the  same  is  hereby,  dismissed  in  accord- 
ance  with  the  stipulation  of  counsel. 

Mr.  Oeo.  A.  Judson,  for  Appellants. 

Messrs.  Freeman  &  TJielen,  for  Respondents. 


No.  3,695.— STATE  ex  rel.  GEO.  L.  METCALF,  Appellant,  v. 

N.  J.  TILLMAN,  Respondent. 

Appeal  from  District  Court  of  BavaUi  County;  B.  Lee  Mc- 
Culloch,  Judge. 

Decided  October  4,  1915. 

PER  CURIAM. — Respondent's  motion  to  dismiss  the  appeal 
herein  is  this  day,  after  due  consideration,  by  the  court  granted 
and  said  appeal  is  accordingly  dismissed. 

Messrs.  JoJinson  dk  Tucker,  for  Appellant. 

Mr.  H.  8.  Myers  and  Messrs.  O'Hara  &  Madeen,  for  Respond- 
ent. 

61  Hont.— 80 


610  Memoranda* 

No.  3,696.— STATE  ex  eel.  GEO.  L.  MBTCALP,  Appellant,  v. 

C.  W.  WARD,  Respondent. 

!Appeal  from  District  Court  of  Bavalli  County;  E.  Lee  Mo- 
CvUoch,  Judge. 

Decided  October  4, 1915. 

PER  CURIAM. — Respondent's  motion  to  dismiss  the  appeal 
herein  is  hereby  granted  and  the  appeal  ordered  dismissed. 

Messrs.  JoJinson  <&  Tucker,  for  Appellant. 

ISfr.  E.  8.  Myers  and  Messrs.  O'Hara  d  Madeen,  for  Respond- 
ent. 


No.    3,699.— ALEXANDER    WESTLAKE,    Respondent,    v. 
KEATING  GOLD  MINING  CO.  bt  al.,  Appellants. 

Appeal  from  District  Court  of  Broadwater  County;  John  A. 
Matthews,  Judge* 

Decided  October  15, 1915. 

PER  CURIAM. — ^Respondent's  motion  to  dismiss  the  appeal 
herein  is  by  the  court  sustained  and  the  appeal  is  accordingly 
dismissed. 

Mr.  Jesse  B.  Root,  for  Appellants. 

Messrs.  Walsh,  Nolan  &  Scallon,  for  Respondent. 
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No.  3,609.— STATE,  Eespondent,  v.  W.  E.  WEST,  Appellant. 

Decided  November  2, 1915. 

PER  CURIAM. — ^Respondent's  motion  to  dismiss  the  appeals 
herein  is  by  the  court  sustained  and  the  appeals  are  accordingly 
dismissed. 

Mr.  Donald  Campbell,  for  Appellant 

Mr.  /.  B.  Paindexter,  Attorney.  Oenerali  for  Respondent. 


No.  3,636.— STATE  ex  eel.  R.  E.  O'KEEPB,  Appellant,  v. 
VERNON  BUTLER  et  al..  Respondents. 

Appeal  from  District  Court  of  Blaine  County;  John  A.  Mat- 
thews, Judge  presiding. 

Decided  November  2,  1915. 

PER  CURIAM. — ^Respondents'  motion  to  dismiss  the  appeal 
herein  is  hereby  sustained  and  the  appeal  accordingly  dismissed. 

Mr.  W.  H.  Ruhr,  for  Appellant. 

Mr,  J.  B.  Poindezter,  Attorney  General,  for  Respondents. 
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No.  8,769.— STATE  ex  eel.  CITY  OP  GREAT  FALLS,  Rb- 
LATOB,  V.  THE  MONTANA  POWER  CO.,  Respondent. 

Original  application  for  writ  of  mandate. 

Decided  November  8,  1915. 

PER  CURIAM. — ^Relator's  petition  for  a  writ  of  mandate  was 
this  day,  after  due  consideration,  by  the  court  denied. 

Mr.  E.  A.  Smith,  for  Relator. 


No.  3,772.— STATE  ex  reu  HATTIE  SELL,  Rklatrix,  v.  DIS- 
TRICT COURT  ET  AL.,  Respondents. 

Original  application  for  writ  of  certiorari. 

Decided  December  8,  1915. 

PER  CURIAM. — In  accordance  with  stipulation  of  counsel  for 
the  respective  parties,  it  is  ordered  that  the  order  of  the  district 
court  herein  complained  of,  made  on  the  24th  day  of  September, 
1915,  be  and  the  same  is  hereby  annulled. 

Mr.  Henry  C.  SmitJi,  Mr.  Park  Smith  and  Mr.  Oeo.  W.  Pad- 
bury,  Jr.,  for  Relator. 

Messrs.  Belden  ds  De  Kalb,  for  Respondents. 
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No.  3,779.— JOSEPH  GUSSENHOVEN,  Respondent,  v. 
EUNICE  H.  WILBER,  Appellant. 

Appeal  from  District  Court  of  HUl  County;  John  W.  Tattan, 
Judge. 

Decided  December  20,  1915. 

PER  CURIA'M. — Respondent's  motion  to  dismiss  the  appeal  in 
the  above-entitled  action  is,  after  due  consideration  by  the  court, 
sustained,  and  the  appeal  hereby  dismissed. 

Messrs.  Nelson  &  Turcotte,  for  Respondent. 
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NEWTON  WHITFIELD  MCCONNELL. 


The  deaths  of  the  Honorable  Newton  Whitfield  McConnell  and 
the  Honorable  Thomas  Gumming  Bach,  a  former  Chief  Justice 
and  Associate  Justice  of  the  supreme  court  of  the  territory  of 
Montana,  respectively,  having  been  suggested  to  the  court  on 
behalf  of  the  State  Bar  Association,  the  following  members  of 
the  Bar  were  appointed  to  draft  and  present  suitable  memorials 
touching  the  death  of  each:  The  Honorable  W.  Y.  Pemberton, 
the  Honorable  E.  J.  Conger,  the  Honorable  E.  N.  Harwood,  the 
Honorable  R.  Lee  Word,  the  Honorable  W.  T.  Pigott  and  the 
Honorable  Henry  C.  Smith. 

On  the  14th  day  of  March,  1916,  the  committee  reported 
through  the  Honorable  Henry  C.  Smith,  former  Associate  Jus- 
tice of  the  supreme  court  of  Montana,  the  following  resolutions 
on  the  death  of  Chief  Justice  McConnell: 

To  THE  HONOBABLB  THB  SUPREMK  COUBT: 

The  undersigned,  your  committee  appointed  tb  draft  and  submit  resolu- 
tions upon  the  death  of  the  Honorable  Newton  Whitfield  McConnell,  some 
time  Chief  Justice  of  the  supreme  court  of  the  territory  of  Montana,  who 
departed  tnis  life  December  24,  1915,  do  respectfully  report  the  resolutions 
which  follow,  and  ask  that  they  be  approyed  by  the  court  and  placed  upon 
its  permanent  records: 

Besolvkd,  that  the  members  of  the  Bar  of  the  supreme  court  of 
Montana,  lamenting  the  death  of  the  Honorable  Newton  Whitfield  McCon- 
nell, who  died  on  the  24th  day  of  December,  1915,  in  his  eighty-fourth 
year,  and  desiring  to  give .  expression  in  permanent  form  to  their  high 
estimate  of  his  life,  professional  ability,  and  judicial  attainments,  present 
this  memorial  for  preserration  in  the  records  of  the  court. 

Newton  Whitfield  McConnell,  the  third  of  the  six  children  of 
Jeremiah  McConnell  and  Annabel  Martin  McConnell,  was  born  in  Tennessee 
on  May  22,  1832,  of  a  family  long  established  in  America.  He  came  of 
Revolutionary  stock,  his  grandfather,  Manuel  McConnell,  having  enlisted 
at  the  age  of  twenty- two  in  the  Continental  line,  where,  with  patriotism 
and  courage,  he  served  under  and  fought  with  Light  Horse  Harry  Lee — the 
father,  General  Robert  Kdward  Lee — Colonel  William  Washington,  General 
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iPrancifl  Marion  and  Colonel  Pickens,  partieipatingr  in  manj  "battles,  sieges, 
and  skirmiBhes,  among  which  were  the  battle  of  the  Cowpens  and  the  Siege 
of  Ninety-six.  Other  ancestors  of  his,  both  upon  the  paternal  and  maternal 
sides,  were  soldiers  in  that  war. 

He  was  prepared  for  college  at  Lewisburg  Academy,  entering  Al- 
legheny College  at  Meadville,  Pennsylvania,  in  the  spring  of  1853,  and 
being  graduated  with  the  degree  of  A.  B.  in  June,  1855,  receiving  the 
honor  of  delivering  the  Latin  Salutatories  at  commencement.  Immediately 
upon  graduation  he  was  selected  as  the  Principal  of  Gerard  Academy,  at 
Gerard,  Pennsylvania,  the  school  opening  in  that  year  with  one  hundred 
and  fifty  pupils.  There  he  taught  with  success  until  1857,  when  he  re- 
turned to  his  native  state,  where  at  different  times  he  was  the  head  of  two 
schools,  until  the  war  between  the  states  drew  him  into  that  long  and  bloody 
conflict.  Having  closed  his  school  and  made  such  provision  as  was  possible 
for  his  wife  and  infant  son,  he  joined  the  army  of  Albert  Sidney  Johnston 
as  a  cavalryman.  Although  at  first  attached  to  headquarters  for  the  perilous 
work  of  scouting,  he  missed  no  opportunity  of  being  in  the  ranks  when  an 
engagement  with  the  enemy  was  expected.  Among  the  battles  in  which  he 
fought  were  Corinth  and  Pittsburgh  Landing.  General  Hardee  gave  him 
a  commission  to  recruit  and  command  a  company  for  the  Confederate  ser- 
vice, and  this  he  did  as  a  captain.  On  January  6,  1863,  after  raiding  under 
General  John  H.  Morgan,  he  was  captured,  and  was  confined  in  various 
prisons  and  detention  camps  until  exchanged. 

After  the  war  he  studied  law,  in  1867  was  admitted  to  the  Bar,  and 
soon  exhibited  the  ability  which  was  quickly  rewarded  by  an  extensive  and 
lucrative  practice.  He  became  a  state  senator  and  for  eleven  years  was  a 
judge  of  the  circuit'  court  in  Tennessee,  filling  that  office  with  signal  suc- 
cess, and  to  the  satisfaction  and  with  the  approval  of  the  law-abiding 
people  of  the  circuit  and  state.    He  became  famous  as  a  terror  to  evil-doers. 

In  1887  President  Cleveland  appointed  him  the  Chief  Justice  of  the 
territory  of  Montana,  and  he  qualified  as  such  on  May  2,  1887.  At  that 
time,  and  so  long  as  Montana  remained  a  territory,  each  justice  of  the 
supreme  court  sat  also  at  nisi  prius.  Judge  McConneU  was  assigned  to 
sit  in  the  third  judicial  district. 

He  was  an  exceptionally  able  jurist.  His  commanding  presence;  his 
fine  and  intellectual  face;  his  dignity  and  keen  appreciation  of  the  duties 
and  powers  of  the  judicial  office,  and  his  resultant  determination  that  re- 
spect be  shown  to  it;  his  remarkable  memory;  his  profound  learning  in  the 
law  as  a  science,  as  well  as  his  familiarity  with  the  art  of  practicing  it; 
his  acquaintance  and  sympathy  with  the  best  in  literature;  his  knowledge 
of  human  nature;  his  ease  in  speech  and  facility  in  expression,  both  oral 
and  written;  his  readiness  in  stripping  from  a  case  or  a  problem  the  im- 
material; his  diligence  and  unflagging  industry;  his  intelligent,  determined 
and  well-directed  purpose  to  do  even-handed  and  exact  justice  under  the 
law,  and  his  fearlessness, — combined  to  make  a  judge  almost  ideal.  Usually, 
if  not  always,  he  gave  reasons  for  his  decisions  as  a  trial  judge,  and  these 
were  sufficient  and  clear.  He  was  an  admirable  judge,  whether  on  circuit 
or  sitting  on  appeaL 
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He  served  as  Chief  Justice  until  March,  1889.  His  opinions,  which 
appear  in  volumes  7  and  8  of  the  Montana  Reports,  dealt  with  many  im- 
portant and  difficult  questions.  He  was  a  life-long  Democrati  and  when 
Mr.  Benjamin  Harrison  was  elected  President,  he  tendered  his  resignation 
to  President  Cleveland,  who  refused  to  accept  it.  Upon  Mr.  Harrison's 
becoming  President  in  March,  1889,  the  resignation  was  accepted.  Upon 
his  retirement  from  the  office  of  Chief  Justice,  he  resumed  with  great 
success  the  practice  of  the  law,  associating  himself  with  Mr.  Thomas  H. 
Carter,  afterward  a  senator  of  the  United  States  from  Montana,  and  Mr. 
John  B.  dayberg,  subsequently  the  Chief  Commissioner  of  the  supreme 
court  of  Montana,  the  firm  name  being  McConnell,  Carter,  &  Clayberg,  with 
offices  at  Helena.  Later,  when  Mr.  Carter  was  elected  senator,  the  firm 
became  McConnell  &  Clayberg;  then  McConnell,  Clay  berg  &  Gunn,  the 
junior  member  being  Mr.  M.  S.  Gunn,  at  that  time  and  now  one  of  the 
leading  lawyers  of  Montana;  and  upon  the  withdrawal  of  Mr.  Clayberg 
the  firm  became  McConnell,  Gunn,  &  McConnell,  the  junior  member  being 
Mr.  Odell  W.  McConnell,  a  son  of  Judge  McConnell,  and  a  prominent  and 
skillful  lawyer.  Mr.  Gunn  withdrew,  and  father  and  son  continued  as 
McConnell  &  McConnell  until  Judge  McConnell  ceased  the  active  practice 
of  his  profession  in  1910. 

His  devoted  wife  died  in  1900,  mourned  by  all  who  knew  her,  and 
grieved  for  by  the  bereaved  husband,  who  never  recovered  from  the  shock 
and  blow  of  her  death.  To  them  were  bom  three  children,  all  of  whom  are 
living:  Frank  W.  McConnell,  born  in  1861;  Odell  Whitfield  McConnell, 
born  in  1868;  and  Annie  E.  McConnell,  married  to  Captain  Walter  C. 
Sweeney,  of  the  United  States  Army. 

One  of  the  distinguished  characteristics  of  Judge  McConnell  was  his 
tender  heart.  Distress  and  poverty  ever  enlisted  his  profound  and  helpful 
sympathy,  which  he  expressed  by  acts  as  well  as  by  words. 

On  December  30,  1915,  he  was  laid  to  rest  in  Forcstvale  Ccfmetery,  at 
Helena,  where  he  sleeps  beside  her  whom  he  loved  so  well  and  cherished  so 
faithfully  during  the  years  of  their  happy  married  life. 

Resolved,  that,  with  the  profound  sympathy  of  the  Bar  of  the  supreme 
court,  a  copy  of  these  resolutiona  be  transmitted  to  the  family  of  Judge 
McConnell. 

W.  Y.  PEMBERTON, 

EVERTON  J.  CONGER. 

B.  LEE  WORD. 

WILLIAM  T.  PIGOTT. 

HENRY  G.  SMITH. 
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The  Honora- le  William  T.  Pigott,  former  Associate  Justice 
of  this  court,  speaking  in  behalf  of  the  State  Bar  Associatioii, 
thereupon  addressed  the  court  as  follows: 

May  It  Please  the  Court:  When  for  ns  the  noon  of  life  ia  passed 
and  the  "shadows  lengthen  toward  the  east,"  we  look  in  retrospect  upon 
the  way  we  came,  in  memory  living  over  the  dead  days  and  spent  years 
that  are  as  milestones  for  our  short  span  of  conscious  being  upon  the  earth 
to  which  we  shall  soon  return.  And  in  that  retrospect  but  little  may  be 
clearly  seen,  for  the  time  has  blurred  the  view  and  memory  serves  to  trick 
us.  Yet  not  all  is  blurred  or  dim.  On  the  journey  from  the  unknown  to 
the  unknown  we  meet  those  whose  attributes  and  natures  so  imperatively 
challenge  attention  as  to  leave  upon  the  mind,  and  in  a  marked  degree  upon 
the  mind  of  youth,  an  impression  both  vivid  and  enduring.  Judge  McConnell 
made  such  an  impression  upon  me  when  I  was  a  youth  of  twenty-five. 

It  is  now  nearly  twenty-nine  years  since  for  the  first  time  I  saw  him 
presiding  as  a  judge.  Within  a  few  months  after  he  came  to  the  territory 
of  Montana  in  1887  as  its  Chief  Justice,  it  was  my  privilege  and  good 
fortune  to  appear  as  counsel  in  sevcfral  cases,  criminal  as  weU  as  civil,  which 
he  tried  at  Virginia  City.  Then  in  his  fifty-sixth  year,  he  gave  no  evidence 
whatever  of  impairment  of  physical  energy  and  power  or  lessening  of 
vigor, — indeed,  even  to  me,  in  my  twenty-sixth  year,  he  seemed  not  over 
forty-five,  so  robust  and  active  and  capable  was  he.  MentaUy  he  was  in 
his  very  prime.  His  great  natural  ability  which  had  been  developed  by 
study  and  experience,  his  innate  dignity  as  a  judge  and  his  profound  re- 
spect for  the  law  and  its  ministers,  his  learning,  wisdom,  diligence  and 
promptitude,  his  handsome  person  and  distinguished  bearing,  made  on  my 
mind  an  impression  which  will  ever  remain.  To  me — ^his  junior  by  some 
thirty  years — he  appeared  to  be  the  ideal  trial  judge,  worthy  of  aU  reverence. 

He  did  not  decide  according  to  the  rule  of  thumb,  but  sought  and 
found  the  principles  underlying  general  rules,  applying  the  law  in  harmony 
with  its  spirit.  He  recognized  the  fact  that  practice  and  procedure  are  but 
the  means  whereby  the  law  may  be  made  efficrusious  for  the  doing  of  justice, 
and  refused  to  exalt  the  servant  over  the  master. 

His  knowledge  of  substantive  law  was  accurate  and  broad,  while  his 
comprehension  of  the  adjective  law,  and  his  facility  in  so  using  it  that  its 
purpose  to  accomplish  justice  would  be  attained,  were  remarkable.  He 
quickly  grasped  the  essential  and  important  features  of  a  suit,  and  sophistry 
was  impotent  to  becloud  his  clear  intellect.  He  had  an  intuitive  cognition 
of  what  was,  and  what  was  not,  relevant  or  material  evidence.  His  charges 
to  juries,  whether  in  writing  or  delivered  orally,  were  models  of  concise 
clarity,  and  by  them  juries  were  aided,  not  confused. 

As  Chief  Justice  he  prepared  thirty-seven  opinions  of  the  supreme  court, 
the  first  opinion  having  been  delivered  in  Wenner  v.  McNidty,  7  Mont.  30, 
and  the  last  in  Chauvin  v.  Valiton,  8  Mont.  451.  He  wrote  but  one  dis- 
senting opinion,  and  that  was  in  Palmer  r.  Murray,  8  Mont.  312*    During  hia 
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twenty-two  months'  service  he  took  part  in  the  determination  by  the  supreme 
court  of  about  one  hundred  and  twenty  cases,  in  addition  to  those  in  which 
he  wrote  opinions.  When  it  is  remembered  that  he  also  presided  in  district 
courts  the  major  portion  of  the  time,  we  marvel  at  the  volume  of  work  he 
accomplished  so  admirably. 

Whereupon  Mr.  Chief  Justice  Brantly  said  in  behalf  of  the 
court: 

I  knew  Judge  McConnell  from  the  time  I  was  first  admitted  to  practice 
at  the  bar.  Under  the  statute  then  in  force  in  Tennessee  where  I  first 
obtained  license,  any  two  circuit  judges  or  chancellors,  were  authorized  to 
examine  candidates  for  admission  to  the  Bar  and  to  grant  them  license 
when  they  were  found  to  be  possessed  of  the  necessary  qualifications,  and 
furnished  satisfactory  evidence  of  good  moral  character.  Usually  one  of 
the  associated  judges  would  conduct  the  examination  and  grant  the 
license,  upon  condition  that  the  candidate  would  secure  the  approval  of 
the  other  judge  within  a  reasonable  time.  In  my  own  case  the  ex- 
amination was  conducted  by  Judge  Bobert  Cantrell,  of  the  seventh  cir- 
cuit, and  approved  by  Judge  McConnell,  who  presided  in  the  fifth  cir- 
cuit. Having  occasion  frequently,  after  I  obtained  license,  to  attend 
court  in  the  fifth  circuit,  I  became  well  acquainted  with  Judge  McConnell. 
I  learned  to  know  him  both  as  a  man  and  as  an  official  by  contact 
with  him  in  both  capacities.  When  I  came  to  Montana  in  1887,  he  was 
the  Chief  Justice  of  the  supreme  court.  There  were  then  three  Associate 
Justices,  of  whom  Judge  Thomas  C.  Bach  was  one.  When  I  applied  for 
license  to  practice  I  had  the  honor  of  having  Judge  McConnell  to  act  for 
me  as  a  character  witness,  and  also  to  make  the  order  granting  me  license. 
After  he  left  the  bench,  which  he  did  of  his  own  accord,  I  knew  him  as  a 
practitioner  at  the  Bar.  The  friendship  thus  early  formed  with  him  and 
later  renewed  engendered  in  me  an  esteem  and  respect  for  him  as  a  judicial 
officer,  a  lawyer  and  a  citizen,  as  high  as  I  ever  entertained  for  any  man. 
He  possessed  the  judicial  faculty  in  a  pre-eminent  degree,  and  withal  a 
courage  which  knew  neither  fear  nor  shrinking.  As  a  trial  judge  it  was 
his  habit  first  to  gain  a  clear  understanding  of  the  issues  in  the  case  and 
then  to  hold  counsel  strictly  to  them.  He  was  impatient  of  delay  and  never 
permitted  counsel  to  try  immaterial  issues.  His  manner  on  the  bench  was 
somewhat  stem.  For  the  faults  of  the  experienced  attorney  he  had  no 
patience.  Toward  the  young  man,  seeking  to  win  his  way  to  a  practice, 
he  exercised  the  utmost  indulgence,  consistent  with  an  impartial  dis- 
charge of  his  official  duty  and  the  rights  of  opposing  counsel  and  client, 
often  by  a  friendly  suggestion  or  a  word  of  counsel  preventing  him 
from  committing  a  fatal  blunder.  Endowed  with  an  unusual  capacity 
for  the  dispatch  of  business  and  having  a  wide  acquaintance  with  judi- 
cial precedent,  he  was  skillful  in  the  disposition  of  cases  and  rarely  if 
ever  took  anything  under  advisement.    When  a  term  ended,  the  business 
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of  that  term  was  finislied.  As  judge  of  the  territorial  sapreme  eonrt  h% 
was  indefatigable  in  his  industry,  and  the  opinions  written  by  him  and 
found  in  volumes  7  and  8  of  the  Montana  Beports  demonstrate  his 
capacity  to  grasp  and  understand  local  conditions  and  modes  of  proce- 
dure to  which  he  had  theretofore  been  unaccustomed.  After  he  left 
the  bench  he  was  employed  in  much  important  litigation.  As  a  practi- 
tioner he  was  skillful,  adroit  and  aggressive,  never  submitting  to  defeat 
until  compelled  to  do  so,  but  always  waging  the  battle  according  to  the 
rules  of  honorable  warfare.  By  being  ever  true  to  his  clients,  giving 
them  the  benefit  of  legal  attainments  of  a  very  high  order,  by  yielding 
to  the  eourts  the  deference  and  respect  justly  due  them,  and  despising 
fawning  or  hypoerisy,  and  by  regulating  his  private  life  according  to 
the  principles  of  right  living,  he  won  and  retained  the  confidence  of  his 
fellow-citizens  in  all  of  the  relations  in  life.  The  result  of  his  career 
may  be  summed  up  thus:  As  a  judge  he  was  honest  and  courageous;  as 
a  lawyer  he  was  faithful  and  efficient,  and  as  a  citizen  he  was  upright 
in  all  his  dealings  with  his  fellows.  It  were  well  if  so  much  could  be 
said  of  us  alL 


IN   MEMORIAM. 


THOMAS  GUMMING  BACH. 


The  Honorable  William  T.  Pigott  thereupon,  in  behalf  of  the 
committee  appointed  for  that  purpose,  presented  the  following 
resolutions  touching  the  death  of  the  Honorable  Thomas  Gum- 
ming Bach : 

To  THS  HONOEABLS  THX  SUPBBMX  OOUBT: 

Your  eommittee  appointed  to  prepare  memorial  resolutions  on  the  death 
of  the  Honorable  Thomas  Gumming  Bach,  a  former  justice  of  the  supreme 
eourt  of  the  territory  of  Montana,  begs  leave  to  submit  the  following: 

Thoicab  Gumming  Bach  was  of  Welsh  descent.  He  was  bom  in 
Brooklyn,  New  York,  on  October  10,  1854,  the  second  child  of  John  Gas- 
senave  and  Elizabeth  Norstrand  Bach.  His  father  was  an  importing  mer- 
chant in  New  York  City,  of  high  repute.  Entering  the  academic  department 
of  Columbia  Uniirersity,  New  York,  in  1871,  Judge  Bach  was  graduated 
A.  B.  in  1875.  In  1877,  upon  the  completion  of  the  law  course,  the  uni- 
versity conferred  upon  him  the  degree  of  Bachelor  of  Laws.  In  1878  it 
conferred  on  him  the  degree  of  Master  of  Arts.  He  began  in  1877  the 
practice  of  his  profession  in  New  York,  and  in  1883  removed  to  Montana, 
where  he  formed  a  copartnership  with  the  late  William  H.  Dewitt,  after- 
ward a  justice  of  this  eourt.  President  Cleveland  appointed  him  an  as- 
sociate justice  of  the  territory  of  Montana;  he  qualified  as  such  on  August 
9,  1886,  and  was  assigned  to  the  fourth  judicial  district.  The  first  opinion 
delivered  by  him  was  in  the  case  of  Porter  v.  Clark,  6  Mont.  246,  and  the 
last  was  in  Fowder  Biver  Cattle  Co,  v.  Commissioners  of  Custer  Cou/nty, 
9  Mont.  145.  His  service  on  the  supreme  bench  continued  until  October 
5,  1889,  when  the  territorial  supreme  court  adjourned  sine  die.  The  ter- 
ritory was  admitted  as  a  state  on  November  8,  1889,  and  the  court  of  which 
he  had  been  a  member  was  succeeded  by  the  present  supreme  court.  He 
then  associated  himself  with  the  late  Horace  B.  Buck,  who  later  in  1897, 
became  a  justice  of  this  court,  the  firm  name  being  Bach  &  Buck.  Sub- 
sequently he  was  a  member  of  the  firm  of  Toole,  Bach  &  Toole,  the  senior 
member  of  which  was  Edwin  Warren  Toole,  long  regarded  as  the  leader 
of  the  Montana  Bar,  the  junior  member  being  Joseph  Kemp  Toole,  once  the 
delegate  in  Congress  from  the  territory  of  Montana,  and  three  times 
elected  governor  of  the  state.  At  a  still  later  time  the  firm  was  composed 
of  Edwin  Warren  Toole  and  Judge  Bach,  and  so  continued  until  Mr.  Toole's 
death  in  1905.    In  March  1907,  he  was  appointed  by  the  governor  to  fill 
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the  unexpired  term  of  Henry  C.  Smith  as  one  of  the  judges  of  the  dutriet 
court  of  the  first  judicial  district  of  this  state,  and  remained  in  that  office 
until  January,  1909,  when  he  returned  to  the  practice  of  the  law.  Hia 
death  occurred  on  October  30,  1914. 

Judge  Bach  was  a  deep  and  philosophical  student  of  the  law.  He  sought 
for  its  principles  and  the  reasons  underlying  them.  When  he  discovered 
these,  he  was  apt  and  accurate  in  applying  them  to  the  facts.  His  mind 
was  of  the  judicial  type, — ^the  mind  that  does  not  hastily  reach  conclusions, 
that  weighs  and  deliberates,  that  is  open  to  argument  and  does  not  reject 
because  the  x>oint  made  runs  counter  to  a  preconceived  idea  which  has 
found  lodgment  or  is  merely  new.  As  a  judge  he  wAs  even-tempered,  mild 
in  manner  and  gentle,  yet  dignified  and  firm.  He  dispatched  business  with 
thoroughness  and  without  needless  delay.  His  demeanor  inspired  and  com- 
manded respect  for  the  court  in  which  he  sat,  and  for  himself  as  a  judge 
and  as  a  man.  His  physical  courage  was  equaled  by  his  moral  fearlessness. 
High-minded,  honest,  gentle  and  ever  well-bred,  he  was  liked  by  all  who 
knew  him  and  loved  best  by  those  who  knew  him  best.  Though  poor  in 
goods  of  this  world,  he  was  truly, 

"Bich  in  the  world's  opinion  and  men's  praise, 
And  full  of  all  we  could  desire  but  days." 

Judge  Bach  wore,  if  mortal  can  wear,  the  "white  flower  of  a  blame- 
less life." 

On  June  6,  1889,  he  married  Kathryn  Child,  of  San  Francisco,  who, 
with  their  children  Dorothy  and  Marjory,  survives  the  husband  and  father. 

Be  It  Besolved,  that  in  the  death  of  Mr.  Justice  Bach  the  state  has 
been  deprived  of  the  services  of  a  good  citizen,  the  Bar  of  an  upright  and 
able  member,  wife  of  a  devoted  husband,  his  children  of  an  affectionate  and 
unselfish  father,  and  his  friends  of  a  generous  and  loyal  companion;  and 

Be  It  Further  Besolved,  that  a  certified  copy  of  this  memorial  be 
furnished  to  the  widow  and  children  of  Mr.  Justice  Bach. 

W.  Y.  PEMBERTON. 
B.  LEE  WOBD. 
WILLIAM  T.  PIGOTT. 
E.  N.  HABWOOD. 
EVEBTON  J.  OONGEB. 
HENBY  C.  SMITH. 

After  reading  the  above  resolutions,  Mr.  Pigott  concluded 
with  these  words : 

May  It  Please  the  Court:  I  feel  that  a  word  from  one  who  knew 
Judge  Bach  well  and  admired  his  many  virtues  is  appropriate.  My  in- 
timacy with  him  extended  over  a  period  of  a  quarter  of  a  century  and  more. 
He  was  an  excellent  lawyer,  a  learned  and  able  Justice  of  the  supreme 
court  of  the  territory  of  Montana,  and  a  gentle,  considerate,  generous, 
kindly  man,  and  a  loyal  and  devoted  friend.  He  was  an  honor  to  the 
Bench  and  to  the  Bar. 
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In  behalf  of  the  court,  Mr.  Justice  Sanner  said: 

The  resolutions  just  presented  do  justice  to  the  fine  character  of  a 
splendid  man — as  shown  in  the  works  he  has  left.  Justice  Bach  served 
upon  the  district  bench  and  as  Associate  Justice  of  this  court  during  the 
last  years  of  the  territorial  regime.  He  brought  to  the  fulfillment  of  his 
duties  the  vigor  of  youth,  touched  with  high  ideals,  sustained  by  a  sense 
of  honor  almost  punctilious.  Traditions  of  him  as  presiding  officer  of  the 
fourth  territorial  district  still  survive  as  the  judge  without  guile,  conscious 
of  his  lofty  mission,  who  knew  no  suitor,  compromised  with  no  wrong,  per* 
mitfed  no  affront.  Some  of  the  remits  of  his  public  service  will  be  found 
in  the  sixth,  seventh,  eighth  and  ninth  volumes  of  our  reports,  and  these 
will  show  how  clear  was  his  mind,  how  forward-looking  his  vision,  how  fine 
his  grasp  of  legal  principles,  how  sure  the  foundations  he  helped  to  lay  for 
the  structure  of  our  law.  The  very  first  of  his  opinions — Porter  v.  Clarke — 
exhibits  that  disdain  for  unnecessary  language  which  ever  characterized 
his  formal  utterances,  as  the  second — Montana  Bailway  Co,  v.  Warren — 
shows  the  common  sense  which  never  failed  him.  His  power  of  exposition 
was  strong  and  well  developed;  clear,  direct  and  precise,  none  could  mis- 
understand him  or  mistake  the  goal  at  which  he  arrived.  To  Justice  Bach, 
the  administration  of  the  law  was  more  than  tlie  day's  work;  it  was  a  solemn, 
almost  sacramental,  duty  for  the  performance  of  which  moral  courage  and 
intellectual  candor  were  alike  required.  These  he  displayed  in  the  ten  or 
more  dissents  he  felt  it  necessary  to  voice — all  of  them  courteous,  but 
some — as  in  Davenport  v.  Kleinschmidt — trenchant  with  conviction  and  cogent 
reasoning.  If  high  purpose,  sound  judgment,  broad  knowledge,  perfect 
honesty  go  to  make  a  just  and  useful  judge,  the  name  of  Thomas  C.  Bach 
is  assured  of  a  worthy  place  in  the  respectful  memory  of  men. 
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ACTIONS. 
Legal — Equitable. 

1.  Where  a  complaint  presents  an  action  at  law,  its  nature  is  not 
ebsnged  hj  the  fact  that  equitable  defenses  have  been  interposed  or 
equitable  rights  suggested. — ^mith  v.  Barnes,  202. 

Snrrival. 

2.  The  right  of  action  created  in  favor  of  a  corporation's  creditors, 
hj  section  3850,  Bevised  Codes,  as  amended  by  Chapter  140,  Laws  of 
1909,  to  enforce  the  liability  of  a  director  imposed  upon  him  because 
of  the  failure  of  the  corporation  to  file  the  annual  report  required 
by  the  statute,  survives  his  death  and  may  be  prosecuted  against  his 
estate. — Pirst  Nat.  Bank  v.  Cottonwood  Land  Co.,  544. 

ACT  OF  GOD. 
See  Beal  Property,  7. 

ADMINISTRATORS. 
See  Executors  and  Administrators. 

ADVERSE  PARTY. 
Notiee  of  appeal, — see  Appeal  and  Error,  24. 

AGENCY. 
See,  also.  Brokers. 

€k>rporations — Knowledge  of  Agent,  When  Imputable  to  Principal. 

1.  Knowledge  acquired  by  one  of  the  principal  officers  of  a  corpora- 
tion which  had  been  organized  by  him,  relative  to  a  matter  concerning 
the  purchase  of  a  mining  claim,  was  imputable  to  the  company  and 
deprived  it  of  the  right  to  claim  as  an  innocent  purchaser  without 
notice. — ^Montana  Electric  Co.  v.  Northern  Y.  Min.  Co.,  266. 

ALTERATION. 
See  Oontracts,  3,  4,  6,  7,  9. 

AMENDMENTS. 
Of  complaint  during  trial, — see  Pleading  and  Practice,  30. 
When  complaint  deemed  amended, — see  Personal  Injuries^  20,  21. 

APPEAL  AND  ERROR 
See,  also,  New  TriaL 

Correct  Conclusion — ^Wrong  Reason — Affirmance. 

1.  If  an  order  of  the  district  court  is  warranted  by  any  considera- 
tion appearing  upon  the  face  of  the  record,  it  will  be  affirmed,  though 
based  upon  an  erroneous  reason. — In  re  Infelise's  Estate,  18. 

Record — Equity  Cases — Supreme  Court  Rules. 

2.  If.  upon  the  evidence  in  an  equity  case,  though  embodied  in  the 
record  in  narrative  form,  contrary  to  Supreme  Court  Rule  YII,  sub- 
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division  Z,  which  requirefl  it  to  be  presented  by  question  and  answer, 
the  rights  of  the  parties  may  properly  be  determined,  and  the  omission 
to  observe  the  rule  does  not  add  substantially  to  the  labor  of  examina- 
tion, nonobservance  of  the  rule  will  not  necessarily  result  in  dismiwwal 
of  the  appeal. — Koopman  v.  Mansolf,  48. 

Law  of  the  Case. 

3.  The  decision  of  the  supreme  court  on  appeal  is  the  law  of  the 
case  on  a  subsequent  trial. — Conway  v.  Monidah  Trust,  113. 

Trial — Improper  Remarks  by  Judge — Instructions — Curing  Error. 

4.  Where  the  trial  judge  of  his  own  motion  instructed  the  jury  to 
disregard  certain  remarks  made  by  him  during  the  trial  and  claimed 
by  appellant  to  have  been  improper,  error  in  this  respect  was  not 
available. — Conway  v.  Monidah  Trust,  113. 

Trial — Cross-examination — Harmless  Error. 

5.  Error  in  stopping  a  cross-examination  was  without  prejudice, 
where  the  court  later  relaxed  its  ruling  sufficient  for  all  proper  pur- 
poses.—Conway  V.  Monidah  Trust,  113. 

Orders  After  Judgment. 

6.  An  order  made  after  final  judgment  is  only  reviewable  as  such. — 
Joyce  V.  McDonald,  163. 

Record  on  Appeal — Equity  Cases — Presentation  of  Evidence. 

7.  In  proceedings  of  an  equitable  nature  the  appellant  must  present 
all  the  evidence  involving  controverted  questions  of  fact  in  the  exact 
words  of  the  witnesses, — not  in  narrative  form. — Joyce  v.  McDonald, 
163. 

Findings — Bequests — Exceptions. 

8.  In  a  cause  tried  without  a  jury,  the  district  court  cannot  be  put 
in  error  for  failure  to  make  findings  not  requested,  nor  for  defective 
findings  not  specifically  excepted  to. — Joyce  v.  McDonald,  163. 

Presumptions. 

9.  In  entering  upon  the  consideration  of  an  appeal,  the  presumption 
is  indulged  by  the  supreme  court  that  the  action  of  the  lower  court 
sought  to  be  reviewed*  was  correct,  the  burden  being  on  appellant  to 
overthrow  that  presumption. — Great  Northern  Ry.  Co.  v.  Benjamin,  167. 

Eminent  Domain — Award  by  Commissioners — Judgment. 

10.  The  sole  question  presented  to  the  district  court  on  appeal  from 
the  award  of  commissioners  in  condemnation  proceedings,  under  sec- 
tion 7344^  Revised  Codes,  is  as  to  the  amount  of  damages  to  be  allowed, 
and  the  judgment  should  determine  that  issue  and  no  other. — Great 
Northern  By.  Co.  v.  Benjamin,  167. 

Theory  of  Case. 

11.  The  supreme  court  will  review  a  case  upon  the  theory  on  which 
it  was  tried  in  the  district  court. — Smith  v.  Barnes,  202. 

New  Trial  Orders — Presumptions. 

12.  Where  a  motion  for  new  trial  was  heard  and  denied  by  a  judge 
other  than  the  one  who  tried  it,  his  order  cannot  be  aided-  by  tiiose 
presumptions  which  ar{>  indulged  in  favor  of  a  like  order  wh^  made 
by  the  trial  judge. — Smith  v.  Barnes,  202. 

Verdict — Confiicting  Evidence — Affirmance. 

13.  In  an  action  at  law  the  verdict  of  the  jury  based  upon  substantial, 
though  confiicting,  evidence,  will  not  be  disturbed  on  appeal. — SiaUh 
y.  Barnes,  202. 

Nonappealable  Orders — Order  Taxing  Costs. 

14.  An  order  taxing  costs  is  not  appealable;  such  an  order  may  be 
reviewed  only  on  appeal  from  the  judgment. — City  of  Butte  v.  McKay, 
233. 
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CMminal  Law — Appeal — Argument — Affirmance  and  Reversal. 

15.  (On  Motion  for  Biehearing.)  Argument,  whether  written  or  oral, 
is  "argument"  within  the  meaning  of  section  9412,  Revised  Codes,  pro- 
viding that  the  judgment  in  a  criminal  cause  may  be  affirmed  if  appel- 
lant fail  to  appear,  but  can  be  reversed  only  after  argument  if  re- 
spondent fail  to  appear;  hence  where  such  a  cause  was  submitted  on 
the  brierfs  of  counsel,  oral  argument  having  been  expressly  waived  by 
both  sides,  the  contention  that  a  reversal  of  the  judgment  was,  under 
the  statute  above,  erroneous  because  oral  argument  had  not  beem  made 
at  the  time  of  its  submission,  held  without  merit. — State  v.  Guerln,  250. 

Complaint — Sufficiency. 

16.  Though  the  sufficiency  of  a  complaint  may  be  questioned  for  the 
first  time  on  appeal,  and,  if  found  fatally  defective,  a  judgment  ren- 
dered thereon  for  the  plaintiff  will  be  reversed,  every  reasonable  de- 
duction will  be  drawn  from  the  facts  stated  in  order  to  uphold  it, 
when  so  attacked. — Ellinghouse  v.  Ajax  Livestock  Co.,  275. 

Same — Sufficiency — Attack  on  Appeal. 

17.  A  complaint  will  be  held  sufficient,  if  attacked  for  the  first  time 
on  appeal,  if  the  defect  mado  the  basis  of  the  objection  is  not  a  matter 
going  to  the  root  of  the  cause  of  action,  but  is  such  as  might  have 
been  remedied  by  an  amendment. — Ellinghouse  v.  Ajax  Livestock  Co., 
275. 

Same — When  Deemed  Amended. 

18.  A  complaint,  though  deficient  in  omitting  to  state  a  particular 
fact  necessary  to  make  out  a  cause  of  action,  will  be  d«emed  amended 
by  an  answer  which  contains  allegations  supplying  the  omission,  or 
which  assumes  that  the  complaint  contains  the  allegation  in  question. — 
Ellinghouse  v.  Ajax  Livestock  Co.,  275. 

Same. 

19.  Where  a  trial  has  been  had  upon  evidence  introduced  without 
objection,  a  judgment  will  not  be  reversed  for  a  defective  complaint, 
but  the  pleading  will  be  regarded  as  having  been  amended  in  the  trial 
court,  unless  the  defect  is  of  such  a  character  that  It  cannot  be  re- 
moved by  amendment. — Ellinghouse  v.  Ajax  Livestock  Co.,  275. 

Technicalities. 

20.  Distinctions  of  useless  nicety  in  the  use  of  words  are  not  viewed 
with  favor  by  the  supreme  court  on  appeal. — Morehouse  v.  Bynum,  289. 

Same — Policy  of  Law — Trial  on  Merits. 

21.  It  is  the  policy  of  the  law  that  every  action  or  proceeding  be  heard 
upon  its  merits. — Morehouse  v.  Bynum,  289. 

Writs — Supervisory  Control — Moot  Questions — Dismissal. 

22.  Where,  after  the  submission  of  an  application  for  a  writ  of 
supervisory  control  by  relator  in  his  capacity  as  the  guardian  of  an 
incompetent,  he  ceased  to  be  such  guardian,  another  being  appointed 
in  his  place,  the  question  presented  by  the  application  thus  becoming 
a  moot  one,  dismissal  will  follow. — State  ex  rel.  Carroll  v.  District 
Court,  294. 

Invited  Error — Effect. 

23.  Error  cannot  be  predicated  upon  the  exclusion  of  evidence  which 
was  rejected  upon  objection  of  appellant,  based  on  a  theory  of  the 
case  acquiesced  in  by  him. — Bush  v.  Baker,  326. 

Notice  of  Appeal — "Adverse  Party.*' 

24.  A  defendant  who  had  no  interest  in  opposing  the  object  sought 
by  an  appeal  taken  by  his  codefendant,  and  who  could  not  be  preju- 
dicially affected  by  anything  done  by  the  supreme  court  on  appeal, 
was  not  an  "adverse  party"  within  the  meaning  of  section  7100;  Revised 
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Codes,  upon  whom  it  was  necesaarj  to  serve  notice  of  appeal. — ^Bflej 
V.  Baker,  364. 

Criminal  Law — County  Attorney — Argument — Misconduct — Harmless  Error. 

25.  While  it  is  gross  misconduct  on  the  part  of  the  prosecuting  at- 
torney, during  the  course  of  his  argument  to  the  jury,  to  impute  state- 
ments to  a  witness  not  in  evidence,  and  draw  inferences  therefrom 
unfavorable  to  the  defendant,  such  conduct  held  without  prejudice 
where  during  the  trial  evidence  of  the  character  referred  to  by  him 
was  brought  to  the  attention  of  the  jury. — State  v.  Papp,  405. 

Failure  to  File  Brief— Effect. 

26.  (On  Motion  for  Rehearing.)  Under  Bule  X,  subdivision  5,  Bules 
of  Supreme  Court,  where  respondent  does  not  file  a  brief,  his  counsel 
has  not  any  right  to  argue  the  cause  orally;  in  such  case  he  can 
make  oral  argument  only  on  consent  of  his  adversary  or  by  request 
of  the  court. — Finley  v.  School  District  No.  1,  411. 

Behearing — Necessary  Showing. 

27.  To  warrant  a  rehearing  on  appeal,  sufficient  ground  therefor 
must  be  made  apparent,  otherwise  it  will  be  denied. — Finley  v.  School 
District  No.  1,  411. 

Equity — Evidence — Erroneous  Admission — Presumptions. 

28.  There  being  sufficient  competent  evidence  in  the  record  to  sus- 
tain his  decision,  and  it  not  appearing  that  it  was  in  part  based 
upon  evidence  claimed  to  have  been  erroneously  admitted,  it  will  be 
presumed  on  appeal  that  in  arriving  at  his  conclusion  to  grant  an 
injunction  pendente  litej  the  trial  judge  excluded  from  consideration 
all  such  evidence. — Anaconda  Copper  Min.  Co.  v.  Pilot-Butte  Min. 
Co.,  443. 

Documentary  Evidence — Beview. 

'  29.  Where  a  proceeding  rests  mainly  upon  depositions,  the  supreme 
court  on  appeal  may  as  effectively  judge  of  their  probative  value 
as  the  trial  court. — ^In  re  Colbert's  Estate,  455. 

Questions  reviewable. 

30.  Where  a  question  is  presented  by  the  record  and  its  solution 
is  decisive  of  the  case,  it  will  be  determined  on  appeal,  even  though 
it  is  not  apparent  that  the  district  court  considered  or  determined 
it. — Lepley  v.  City  of  Fort  Benton,  551. 

Equity  Cases — Beview — Insufficiency  of  Evidence — Becord. 

31.  To  enable  a  review  of  the  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings  of  the  trial  court  in  an  equity  case,  all 
the  evidence  must  be  included  in  the  record. — Yellowstone  National 
Bank  v.  McOuUough,  590. 

APPEABANCB. 

General  Appearance — Waiver. 

1.  Defendant's  general  appearance,  though  it  operated  as  a  waiver 
of  defects  in  the  summons  so  far  as  the  action  itself  was  concerned, 
had  no  effect  upon  the  ancillary  attachment  proceeding,  and  did  not 
defeat  his  right  to  move  thereafter  to  have  the  attachment  discharged. 
Duluth  Brewing  &  Malting  Co.  v.  AUen^  89. 

APPBOPBIATIONS. 
Of  state  funds, — see  Constitution,  12. 

ASSESSOBS. 
Collecting  city  taxes, — see  Office  and  Officers,  1. 
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ASSIGNMENT. 

Wlien  Contracts  Nonasmgnable. 

1.  As  a  general  rale,  contracts  between  private  individimls  are  as- 
signable, even  in  the  absence  of  words  making  them  so,  subject,  bow- 
ever,  to  the  exceptions,  among  others^  that  they  are  not  contracts 
wherein  rights  are  coupled  with  liabilities,  or  for  personal  services^  or 
which  involve  the  relation  of  personal  confidence. — Standard  Sewing- 
Machine  0>.  v.  Smith,  245. 

Same. 

2.  A  contract  granting  an  agency  to  sell  sewing-machines  in  a  city 
and  vicinity  and  prescribing  certain  duties  and  liabilities  on  the  part 
of  the  agent,  accompanied  by  a  bond  guaranteeing  the  fulfillment  of. 
his  engagements  by  him,  held  to  fall  within  all  the  ezoeptions  men- 
tioned in  paragraph  1,  supra,  and  to  be  nonassignable. — Standard 
Sewing- Machine  Co.  v.  Smith,  245. 

Consent  of  Surety.  ^" 

3.  A  contract  in  its  nature  nonassignable  by  one  of  the  parties  with* 
out  the  consent  of  the  other  and  to  whioh  a  bond  was  attached  guar- 
anteeing faithful  performance  by  the  latter,  was  further  incapable  of 
assignment  without  the  consent  of  the  suretiesw — Standard  Sewing- 
Machine  Co.  y.  Smith,  245. 

ATTACHMENT. 
Nature  of  Bemedy. 

1.  Attachment  is  a  summary  proceeding  ancillary  to  the  action  in 
which  it  is  issued,  is  of  statutory  origin  and  depends  for  its  validity 
upon  a  eompliance  with  the  statutory  requirements. — Duluth  Brewing 
A  Malting  Co.  v.  Allen,  89. 

Prerequisites. 

2.  Under  section  6656,  Bevised  Codes,  the  requirements  essential  to 
the  issuance  of  a  writ  of  attachment  are,  (1)  That  an  action  upon  a 
contract,  express  or  implied,  shall  be  pending,  and  (2)  that  a  valid 
summons  shall  have  been  issued  in  the  action  prior  to  or  at  the  time 
the  writ  18  issued. — ^I>uluth  Brewing  &  Malting  Co.  v.  Allen,  89. 

Void  Summons — Effect. 

3.  Under  section  6515,  Bevised  Codes,  providing,  among  other  tilings^ 
that  the  summons  must  contain  the  names  of  the  court  in  which  it  is 
brought,  the  county  in  which  the  complaint  is  filed,  eto,,  a  summons 
entitled  in  the  district  court  of  V.  county,  though  the  action  was 
brought  and  was  then  pending  in  S.  county,  was  void  and  could  not 
sui^rt  a  writ  of  attachment. — ^Duluth  Brewing  &  Malting  Co.  v. 
Allen,  89. 

Valid  Subsequent  Summons — ^Effect. 

4.  A  valid  summons  issued  after  the  issuance  and  servioe  of  a  writ 
of  attachment  in  the  action  could  not  give  legal  effect  to  the  writ  ren- 
dered invalid  by  a  defective  original  summons. — ^Duluth  Brewing  A 
Malting  Co.  v.  Allen,  89. 

Geneial  Appearance — ^Waiver. 

5.  Defendant's  general  appearance,  though  it  operated  a«  a  waiver 
of  defects  in  the  summons  so  far  as  the  action  itself  was  concerned, 
had  no  effect  upon  the  ancillary  attachment  proceeding,  and  did  not 
defeat  his  ri^ht  to  move  thereafter  to  have  the  attachment  discharged. 
Duluth  Brewing  A  Malting  Co.  v.  Allen,  89. 

Jvatiees*  Courts— Discharge — Showing  Necessary. 

6.  Under  section  66^,  Bevised  Codes,  to  justify  a  justice  of  the  peace 
in  discharging  an  attachment  on  the  ground  that  ths  debt  was  secured. 
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defendant  had  the  burden  of  showing  that  it  was  secured  by  a  mort- 
gage or  lien  upon  real  or  personal  property  or  a  pledge  ef  personal 
property,  security  of  any  other  kind  or  elasb  being  excluded. — State 
v.  Justice  of  the  Peace  Court,  133. 

Same — Discharge — Security — What  does  not  Constitute. 

7.  Where  personalty  is  sold  under  an  agreement  that  title  shall  remain 
in  the  seller  until  the  purchase  price  is  paid,  possession  being  delivered 
to  the  prospective  purchaser  upon  giving  his  note  for  the  amount 
thereof,  the  seller  did  not  have  a  mortgage,  pledge  or  lien  to  secure 
its  claim  against  the  purchaser,  within  the  meaning  of  section  6656 
above,  so  as  to  destroy  its  right  to  a  writ  of  attachment  in  an  action 
on  the  note. — State  v.  Justice  of  the  Peace  Court,  133. 

Same — ^Want  of  Jurisdiction — Certiorari, 

8.  Where  the  action  in  which  a  writ  of  attachment  was  issued  be- 
longed to  the  class  in  which  it  could  issue  and  the  regularity  of  the 
proceedings  to  obtain  it  were  not  attacked,  the  justice  of  the  peace 
issuing  it  had  no  jurisdiction  to  discharge  it,  and  his  order  doing  so 
was  subject  of  correction  upon  certiorari  proceedings. — State  y.  Justice 
of  the  Peace  Court,  133. 

ATTOENBYS. 

See  Contempt,  1-^. 

BANKS  AND  BANKING. 

Deposit  for  Exchange — Relation  of  Parties. 

1.  By  accepting  a  deposit  made  for  the  purpose  of  exchange,  a  bank 
becomes  the  debtor  of  the  depositor. — Murphy  y.  Nett,  82. 

Payment  by  Bank — Indemnity. 

2.  Defendant,  special  administratrix  of  an  estate,  had  a  deposit  as 
such  in  a  bank,  and  W.  claiming  to  have  been  appointed  special  ad- 
ministrator made  demand  for  payment  to  him  of  the  sum  deposited. 
The  bank  notified  defendant  of  this  demand,  and  she  requested  it  to 
refuse  the  demand  and  retain  the  deposit  in  her  name  until  it  could 
be  ascertained  who  was  entitled  to  it.  Defendant  was  subsequently 
removed  from  her  office,  and,  after  her  removal,  W.  recovered  judg- 
ment against  the  bank  for  the  amount  of  the  deposit,  with  interest 
from  the  date  of  his  demand.  Held,  that  defendant  was  not  liable  to 
reimburse  the  bank  for  the  amount  so  paid  as  interest,  it  having 
been  the  bank's  duty  without  request  to  retain  the  deposit  to  meet  its 
obligation  to  her. — Murphy  v.  Nett,  82. 

Principal  and  Agent — Liability  for  Expense. 

3.  The  claim  that  defendant  was  liable  to  the  bank  because  it  acted 
as  her  agent,  as  for  expenses  incurred  in  her  behalf,  held  without 
merit,  inasmuch  as  her  request  to  refuse  the  demand  of  W.  did  not 
change  its  relation  to  her  from  that  of  debtor  to  that  of  ageait. — 
Murj^y  V.  Nett,  82. 

Banks  and  Trust  Oompanies^Stockholders — Nature  of  Liability. 

4.  The  double  liability  of  a  stockholder  in  a  banking  corporation  is 
in  its  nature  contractual  and  not  penal. — Barth  v.  Pock,  418. 

Same — Nature  of — Stockholders'  Liability. 

5.  The  liability  imposed  by  section  4012,  Revised  Codes,  upon  stock- 
holders in  a  banking  and  trust  corporation,  in  favor  of  those  who  are 
its  creditors  at  the  date  of  its  failure,  is  individual. — Barth  y.  Pock, 
418. 

Same — ^When  Stockholder  is  Creditor — Setoff. 

6.  Where  a  stockholder  in  a  banking  or  trust  corporation  is  its  ered* 
Itor,  he  cannot  have  his  claim  set  off  against  his  stockholder's  liability, 
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Imt  mutt  discharge  bucIi  liability  and  then  proceed  to  recover  on  his 
claim  as  other  creditors  are  required  to  do. — Barth  v.  Pock,  418. 

Same — Stockholders'  Liability — How  Enforced. 

7.  The  collection  of  the  trust  fund  created  for  distribution  ratably 
to  Hie  creditors  of  a  banking  corporation  by  the  enforcement  of  the 
stockholders'  double  liability  can  be  enforced  only  at  the  suit  of  all  the 
creditors,  or  by  one  or  more  of  them  for  the  use  and  benefit  of  all. — 
Barth  v.  Pock,  418. 

Same — "Right  to  Purchase  Stock — Bight  of  Stockholder  to  Donate  Stock. 

8.  aeldf  that  a  banking  corporation  cannot  purchase  its  own  stock; 
held,  further,  that,  as  between  a  holder  of  stock  in  such  a  corporation 
and  its  creditors,  a  donation  of  stock  by  him  to  the  bank  does  not 
relieve  him  from  the  statutory  double  liablility  on  such  donated  stock 
held  by  the  bank  at  the  date  of  its  suspension,  even  though  the  gift 
was  made  at  a  time  when  the  bank  was  solvent,  in  the  utmost  good 

.    faith  and  with  the  purpose  of  aiding  it. — Barth  y.  Pock,  418. 

BILLS  OP  EXCEPTIONS. 
Unlawful  extension  of  time, — see  New  Trial,  1,  5,  6. 

Serviee  of  Original  Draft — Duty  to  Return — Contempt. 

1.  Inasmuch  as  section  6788,  Bevised  Codes,  provides  four  different 
methods  for  bringing  a  proposed  bill  of  exceptions  to  settlement,  three 
of  which  do  not  require  a  notice  of  five  days  to  the  adverse  party, 
an  attorney  adjudged  guilty  of  contempt  of  court  in  refusing  to  obey 
an  order  requiring  him  to  return  the  draft  of  a  proposed  bill  at  a  time 
certain,  was  not  in  position  to  defend  his  disobedience  on  the  assump- 
tion that  his  adversary  would  proceed  upon  the  plan  which  did  require 
such  notice  and  that  a  return  of  the  bill  at  the  time  specified  would 
have  been  useless  because  the  time  within  which  settlement  could  be 
had  had  expired;  in  the  abence  of  an  averment  in  his  affidavit  for 
a  writ  of  supervisory  control  to  review  the  action  of  tiie  trial  court 
that  opposing  counsel  did  not  intend  to  pursue  either  of  the  other 
three  methods  which  do  not  require  notice,  it  will  be  presumed  that 
the  proposed  bill,  if  returned,  would  have  answered  its  purpose. — 
State  ex  rel.  Thelen  v.  District  Court,  837. 

Bef usal  to  Betum  Draft — Contempt. 

2.  Where  a  party  litigant  serves  upon  his  adversary  the  original 
draft  of  his  proposed  bill  of  exceptions,  instead  of  a  copy  thereof, 
as  he  may  do  under  section  6788,  Bevised  Codes,  such  draft  does  not 
become  the  property  of  the  latter,  but  is,  though  not  technically  so 
until  settled  as  the  bill  of  exceptions  and  filed  with  the  clerk,  a  record 
in  the  case,  and  if  by  withholding  it  the  settlement  of  the  biU  is 
prevented,  sueh  act  constitutes  an  unlawful  interference  with  the  new 
trial  proceedings  and  a  contempt  of  court  within  the  meaning  of  sub- 
division 9  of  section  7309,  Bevised  Codes. — State  ex  rel.  Thelen  v. 
District  Court,  337. 

BONA  FIDE  PUBCHASEBa 
See  Fixtures,  4. 

BONDS. 
See  Office  and  Offiicers,  1« 

BBIEFS. 
Failure  to  file,— see  Appeal  and  Error,  26. 
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BBOKBBa 

AetioB  for  Commission — ^Agency — Revocation. 

1.  Where,  in  an  action  to*  recover  a  five  per  cent  eommission  on  the 
sale  price  of  real  estate  nnder  a  contract  of  indefinite  duration,  plain- 
tiff's a^ncy  was  not  conpled  with  an  interest  and  he  had  not  pro- 
cured a  purchaser  readj,  able  and  willing  to  buy,  and  his  efforts  to 
that  end  were  not  approaching  success,  the  agency  was  revocable  at  the 
will  of  the  principal. — Newman  v.  DunJeavy,  149. 

Statute  of  Frauds — Burden  of  Proof. 

2.  Plaintiff  in  an  action  to  recover  a  broker's  commission  for  pro- 
curing a  purchaser  for  real  property  has  the  burden  of  showing  such 
a  contract  as  would  be  valid  under  the  statute  of  frauds  (Bev.  Codes, 
section  5017),  providing  that  an  agreement  authorizing  an  agent  to 
sell  real  estate  for  a  commission  must  be  in  writing. — ^Newman  v.  Dnn- 
leavy,  149. 

IWidence — ^Inadmissibility. 

3.  In  the  above  action,  evidence  aa  to  time  and  money  expended  in 
finding  a  purchaser  ready,  willing  and  able  to  buy  was  irrelevant,  where 
plaintiff  failed  to  show  that,  when  his  agency  was  revoked,  he  had 
practically  completed  a  sale,  or  that  his  efforts  to  do  so  were  appzoaeh- 
ing  success. — Newman  v.  Dunleavy,  149. 

BUBDEN  OF  PBOOF. 
Another  action  pending, — see  Pleading  and  Practice,  17. 
Brokerage  contract, — see  Brokers,  2. 
Contributory  negligence, — see  Personal  Injuries,  8. 
Conveyance  to  married  woman, — see  Fraudulent  Conveyances,  1,  4. 
In  proceeding  to  determine  heirship, — see  Probate  Proceedings^  2« 

CEBTIOEARL 
Affidavit — Sufficiency. 

1.  While  the  affidavit  necessary  to  be  filed  in  support  of  an  applica- 
tion for  a  writ  of  review  must  set  forth  the  facts  which  show  that  the 
inferior  court  has  acted  without  or  in  excess  of  jurisdiction,  one  which, 
with  the  records  incorporated  in  it,  discloses  want  of  jurisdiction  is 
sufficient  notwithstanding  the  formal  conclusion  that  it  did  so  act. — 
State  y.  Justice  of  the  Peace  Court,  133. 

CHATTEL  MOBTGAGES. 
See  Mortgages. 

CITIES  AND  TOWNS. 
See,  also,  Personal  Injuries,  7-11. 

Metropolitan  Police  Law — ^Dismissal  of  Offiicer — Mandamus. 

1.  Where  a  policeman,  who  had  been  permanently  appointed  in  a 
city  of  the  first  class  under  the  Metropolitan  Police  Law,  was  dis- 
missed without  trial,  ostensibly  to  reduce  the  force,  the  evidence  show- 
ing, however,  that  he  was  not  placed  on  the  eligible  list  and  that  as 
many  policemen  were  employed  after  as  before  his  discharge,  and 
that  some  officers  were  retained  whose  commissions  bore  dates  sub- 
sequent to  his,  a  judgment  in  mandamus  compellinff  his  reinstatement 
was  proper. — State  ex  rel.  McDonald  v.  Getchell,  323. 

Illegal  Expenditures — Injunction — Bight  of  Taxpayer. 

2.  In  the  absence  of  legislation  plaeing  the  right  to  interfere  with  a 
threatened  unlawful   expenditure   by  a  municipal  corporation  in  the 
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liaadB  of  some  public  officer,  any  taxpayer  may  maintain  an  action  for 
that  porpoBe.— -rMilligan  ▼.  Qity  of  Miles  City,  374. 

Same. 

3.  TJncTor  the  rule  iuprOf  held  that  where  a  city  proposed  to  extend 
a  steam-pipe  from  the  municipal  electric  power  plant  so  as  to  enable 
it  to  sell  heat  generated  by  the  waste  steam  to  owners  of  property 
abutting  on  the  streets  traversed  by  the  main  on  its  way  to  one  of 
the  public  buildings  heated  by  the  plant,  a  taxpayer  could  rightfully 
apply  for  an  injunction  to  restrain  the  prosecution  of  work  under  con- 
tracts let  for  materials  and  labor  necessary  te  effect  the  extension. — 
Milligan  y.  City  of  Miles  City,  374. 

Extent  of  Powers — Statute. 

4.  The  statute  is  the  measure  of  the  powers  granted  to  municipali- 
ties, whether  the  particular  one  in  question  fall  within  their  legis- 
lative or  governmental,  or  proprietary  or  gtia^-private  powers;  the 
inquiry  in  either  case  hieing  whether  there  is  an  express  grant  or  one 
by  necessary  implication,  and  whether  the  power  is  indispensable  to 
the  accomplishment  of  the  corporation. — ^Milligan  t.  City  of  Miles 
City,  374. 

Power  to  Install  Lighting  Plant. 

5.  Under  section  3259,  Xtevised  Codes,  a  city  has  the  power  to  install 
at  public  expense  a  lighting  plant  to  supply  light  not  only  for  its 
{rablic  buildingB  and  streets,  but  also  for  use  by  its  inhabitants. — 
MllUgan  v.  City  of  Miles  City,  374. 

Lighting  Plant — Utilization  of  Waste  Steam. 

6.  Held,  that,  as  the  defendant  city  was  authorized  to  conduct  an 
electric  light  and  power  plant,  it  could  lay  a  main  to  heat  a  city  build- 
ing by  the  waste  steam  from  the  plant,  and  incidentally  furnish  steam 
for  heat  to  private  buildings  abutting  on  the  main,  since  its  authoriza- 
tion to  conduct  a  power  plant  impliedly  authorized  it  to  do  so  in  the 
usual  manner  in  which  such  a  business  is  conducted  by  private  persons 
or  corporations,  which  involves  a  due  utilization  of  by-products. — Milli- 
gan V.  City  of  Miles  City,  374. 

Extension  of  Indebtedness — Illegality. 

7.  Where  a  city  had  authorized  an  issue  of  bonds  for  sewer  purposes 
which  fully  exhausted  the  three  per  cent  constitutional  limit,  it  was 
without  power  to  subsequently  issue  further  bonds  for  the  construc- 
tion of  a  lighting  plant  by  Imving  recourse  to  the  device  of  classing 
the  first  issue  within  the  extended  ten  per  cent  limit — ^which  may  be 
resorted  to  only  for  the  procurement  of  a  sewerage  system  or  a  water 
Bupply-^a  large  enough  margin  being  thus  created  within  the  three 
per  cent  limit  to  accommodate  the  later  issue. — ^Lepley  y,  <^ty  of  Port 
Benton,  551. 

OONSIDEBATION. 
Loan — Sufficiency. 

1.  A  promise  to  repay  is  a  sufficient  consideration  for  a  loan. — State 
y.  Jones,  390. 

CONSTITUTIONAL  LAW. 
Due  Process  of  Law. 

1.  By  "due  process  of  law"  is  not  meant  necessarily  ''by  judicial 
process."— Colyill  v.  Pox,  72. 

Executive  Officer — Judicial  Action. 

2.  A  state  inspector  of  fruit  peste,  in  determining  whether  fruit  is 
infected  with  a  fruit  disease,  does  not  act  judicially  within  the  meaning 
of  the  state  Constitution. — ColviU  v.  Fox,  72. 


638  Contracts. 

ceedings  and  a  contempt  of  conrt  witliin  the  meaning  of  subdivision  9 
of  section  7309,  Bevlsed  Codes.— State  ex  reL  Thelen  v.  District  Conrt^ 
337. 

CONTRACTS. 

See,  also,  Assignment;  Brokers. 

County  printing  contracts — Parties, — see  Counties,  4;  Sales. 

Building  Contracts — Construction — Extra  Materials. 

1.  Held,  in  an  action  to  recover  for  extra  materials  furnished  in  the 
erection  of  a  building,  that  a  clause  in  the  contract,  "Nothing  shall 
be  considered  as  extra  unless  it  is  agreed  upon  in  writing  before  said 
extra  work  is  done,"  had  reference  only  to  extra  work  and  not  to 
materials. — Interstate  L.  Co.  v.  "Western  M.  &  W.  T.  Co.,  190. 

Same — Waiver. 

2.  Assuming  that  the  clause  referred  to  above  covered  extra  mat^ials, 
it  could  be  and  was  abrogated  by  oral  agreement  of  the  parties,  or 
waived  by  plaintiff. — Interstate  L.  Co.  v.  Western  M.  &  W.  T.  Co.,  190. 

Alteration — Evidence. 

3.  Evidence,  in  an  action  for  breach  of  a  contract  for  the  sale  and 
(purchase  of  stock  with  a  provision  alleged  to  have  been  incorporated 
theredn  to  the  effect  that  upon  payment  of  the  respective  installments 
of  the  purchase  price  a  proportionate  amount  of  the  stock  should  be 
delivered  to  the  purchaser,  held  to  sustain  a  finding  that  the  parties 
did  not  so  contract,  but  that  their  contract  was  changed  to  the  terms 
pleaded,  after  execution,  and  without  defendant's  knowledge  or  consent. 
Smith  V.  Barnes,  202. 

Breach — ^Burden  of  Proof — Alteration — Pleading. 

4.  In  an  action  for  breach  of  contract,  plaintiff  has  the  burden  of 
establishing  the  contract  substantially  as  alleged;  and  where  the  dec- 
laration was  upon  a  contract  without  regard  to  alterations,  and  a  vitiat- 
ing alteration  (as  dcffined  in  paragraph  6,  infra)  ^  is  alleged  and  proved 
by  defendant,  the  action  fails. — Smith  y.  Barnes,  202. 

Spoliation — Pleading. 

5.  In  the  case  of  a  spoliation  (as  defined  in  paragraph  6,  infra),  the 
plaintiff  must  declare  upon  the  contract  as  originally  made,  and  if  the 
contract  pleaded  is  not,  by  reason  of  spoliation,  the  agreement  of  the 
parties,  the  action  must  fail. — Smith  y.  Barnes,  202. 

"Alteration"— "Spoliation." 

6.  An  "alteration"  occurs  when  a  written  contract  is  intentionally 
changed  in  a  material  respect  after  execution  by  or  at  the  instance  of 
one  of  the  parties  and  without  the  consent  of  the  other,  while  a  "spolia- 
tion" is  the  unauthorized  change  of  a  written  contract  by  a  stranger. — 
Smith  V.  Barnes,  202. 

Alteration — Effect. 

7.  The  legal  effect  of  an  alteration  as  above  defined  is  to  extinguish 
all  the  executory  obligations  of  the  contract  in  favor  of  the  party 
responsible  for  it,  as  against  the  party  who  does  not  consent,  and  the 
former  cannot  maintain  an  action  on  the  contract  in  either  its  original 
or  altered  form;  while  the  nonconsenting  party  loses  no  right  and  is 
not  required  to  rescind  or  repudiate  the  contract  as  it  actually  was 
made,  but  may  ignore  the  change  and  hold  the  party  at  &alt  to  the 
contract  as  originally  made. — Smith  y.  Barnes,  202. 

Spoliation — Effect. 

8.  The  effect  of  a  spoliation  as  defined  in  paragraph  6,  tftipro,  is  that 
the  contract  stands  as  originally  made,  without  regard  to  the  change. — 
Smith  V.  Barnes,  i:C2. 
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Batification — ^Waiver — Pleading. 

9.  Batification  and  waiver  of  an  alteration  or  spoliation  of  a  eon- 
tract  are  in  the  nature  of  estoppel,  and,  to  be  available,  must  be  pleaded 
when  an  opportunitj  to  make  such  plea  is  presented. — Smith  y.  Barnes, 
202. 

Estoppel. 

10.  The  nonconaenting  party  to  a  change  in  a  written  contract  could 
not  be  estopped  by  any  action  or  inaction  on  his  part  short  of  an 
acceptance  of  the  change. — Smith  v.  Barnes,  202. 

Contract  of  Hiring — Filing  or  Recording  not  Necessary. 

11.  One  who  lets  perscnaJ  property  for  hire  is  not,  under  the  present 
state  of  the  statute,  required  to  file  or  record  the  instrument  which  evi- 
dences the  contract  of  hiring. — Montana  Electric  Co.  v.  Northern  Y. 
Min.  Co.,  266. 

Breach — Counterclaim — Demurrer. 

12.  In  an  action  to  recover  damages  for  breach  of  an  executory  con- 
tract to  buy  and  sell  a  certain  number  of  bushels  of  barley,  demurrer 
to  the  answer  which,  though  admitting  that  delivery  of  the  barley 
was  not  made,  charged  that  the  defendant  offered  to  make  delivery  of 
the  kind  and  quality  of  barley  described  in  the  contract  but  that  plain- 
tiff refused  to  accept  it,  and  asking  judgment  for  damages  sustained 
by  him,  was  properly  overruled. — ^Lehrkind  v.  McDonnell,  343. 

Offer  to  Perform — Rejection — Effect. 

13.  An  unconditional  offer  in  good  faith  to  perform  made  by  the 
party  upon  whom  the  obligation  rests,  coupled  with  the  ability  to 
•perform,  is  equivalent  to  full  performance,  and  extinguishes  the  obli- 
gation as  to  the  party  making  the  offer,  and,  a  wrongful  refusal  to 
accept  it  disables  the  other  party  from  claiming  any  benefit. — ^Lehr- 
kind  V.  McDonnell,  343. 

Counterclaim — Sufficiency. 

14.  An  offer  to  perform  having  been  wrongfully  rejected  by  plaintiff, 
defendant  could  rightfully  set  up  a  counterclaim  for  the  difference  be- 
tween the  contract  price  and  the  value  of  the  barley  to  him,  together 
with  the  excess  of  expenses,  properly  incurred  in  carrying  it  to  market, 
over  those  which  would  have  been  incurred  if  plaintiff  had  accepted 
it,  without  alleging  that  he  had  elected  to  avail  himself  of  either  option 
given  him  under  section  6059.  Revised  Codes. — ^Lehrkind  v.  McDonnell, 
343. 

Cross-examination. 

15.  Where  the  circumstances  attending  a  sale  of  grain  had  been  re- 
lated by  plaintiff's  agent  and  a  sample  thereof  introduced  in  connec- 
tion with  his  evidence  and  identified  as  the  sample  left  with  his  principal 
by  defendant,  questions  tending  to  show  that  the  sale  had  been  made 
by  sample  and  that  in  reducing  the  contract  to  writing  the  plaintiff 
had  inserted  in  it  a  description  of  th0  grain  instead  of  a  statement 
that  it  was  to  be  of  the  same  quality  as  the  sample,  were  not  improper 
on  cross-examination. — Lehrkind  v.  McDonnell,  343. 

Market  Value — Evidence. 

16.  Where  an  expert  witness  had  first  testified  as  to  the  market  price 
of  barley  of  the  same  quality  as  that  shown  him  by  defendant  before 
the  contract  sued  on  was  made,  admission  of  his  subsequent  statement 
that  he  had  made  defendant  an  offer  for  the  barley  exhibited  by  him 
At  the  price  stated  was  not  error. — Lehrkind  v.  McDonnell,  343. 

Interpretation — Technical  Terms — Jury  Question. 

17.  Necessity  for  the  interpretation  of  a  contract  arises  only  when 
expressions  and  terms  are  therein  used  which  are  of  doubtful  import, 
0uch^  for  instance,  as  have  a  technical  meaning^  and  not  when  they 


640  Corporations. 

are  clear  and  unambiguous;  and  when  different  inferences  may  legiti- 
matelj  be  drawn  from  the  evidence  presented  on  the  question,  it  is  the 
province  of  the  jurj  to  draw  the  proper  one. — Lehrkind  v.  McDonnell, 
343. 

Uncertainties — Construed  Against  Whom. 

18.  An  uncertainty  in  a  written  contract  will  be  construed  most 
strongly  against  the  party  responsible  for  it. — Finley  v.  School  Dis- 
trict No.  1,  411. 

Construction. 

19.  If  of  two  constructions  one  will  render  the  contract  in  question 
valid  and  the  other  void,  the  former  should  be  adopted,  if  it  can  be 
done  without  doing  violence  to  the  ascertained  intention  of  the  parties. 
Finley  v.  School  District  No.  1,  411. 

Schools  and  School  Districts — Teachers — Donation  of  Public  Funds. 

20.  A  school  board  had  no  power  to  allow  compensation  to  a  teacher 
for  the  full  period  of  twelve  months,  during  two  and  a  half  months  of 
which  time  no  school  work  was  required  and  she  was  left  free  to  engage 
in  other  pursuits;  a  donation  of  public  funds  under  the  pretext  of 
compensation  being  unlawful. — Finley  v.  School  District,  No.  1,  411. 

Same — Teaclers'  Contracts — Legality. 

21.  A  contract  of  employment  between  a  school  board  and  a  teacher, 
whereby  a  fixed  compensation  should  constitute  the  salary  of  the  latter 
for  a  school  term  consisting  of  190  s&hool  days,  payment  to  be  made 
in  twelve  equal  installments  as  a  matter  of  convenience,  is  not  open 
to  the  charge  that  a  donation  of  public  funds  without  the  necessary 
quid  pro  quo  was  intended  for  the  time  spent  in  vacation. — Finley  v. 
School  District  No.  1,  411. 

Same — Construction. 

22.  The  contract  referred  to  above,  rendered  uncertain  by  the  rules  of 
the  school  board  made  part  of  it  by  reference,  one  of  which  provided 
that  a  teacher  who  resigns  b^ore  the  close  of  school  should  receive 
pay  only  "for  the  actual  time  in  service,"  held  capable  of  an  interpre- 
tation whereby  a  teacher  who  resigned  after  having  taught  145  school 
days  out  of  a  total  of  190  composing  a  school  term,  was  entitled  to 
be  paid  a  sum  which  would  bear  the  same  proportion  to  the  entire 
salary  as  the  number  of  days  taught  would  bear  to  190. — Finley  v. 
Sohool  District  No.  1,  411. 

Forfeitures — Not  Favored  by  Courts. 

23.  Forfeitures  are  not  favored  by  courts;  they  should  be  strictly  in- 
terpreted against  the  party  for  whose  benefit  they  are  created,  and 
enforced  only  when  the  strict  letter  of  the  contract  requires  it. — ^Finley 
V.  School  District  No.  1,  411. 

CORPORATIONS. 
See,  also.  Receivership. 

Principal  and  Agent — Knowledge  of  Agent,  When  Imputable  to  Principal. 

1.  Knowledge  acquired  by  one  of  tjie  principal  officers  of  a  corporation 
which  had  been  organized  by  him,  relative  to  a  matter  concerning  the 
purchase  of  a  mining  claim,  was  imputable  to  the  company,  and  de- 
prived it  of  the  right  to  claim  as  an  innocent  purchaser  without  notice. 
Montana  Electric  Co.  v.  Northern  V.  Min.  Co.,  266. 

Charter — Legislature  may  Alter. 

2.  The  legislature  may  alter  the  charter  of  an  existing  eorporatioD 
by  imposing  greater  burdens  thereafter  to  be  assumed  by  the  stock- 
holders than  were  imposed  at  the  time  it  was  granted;  provided  only 
ihat  the  alteration  does  not  involve  a  confiscation  of  the  rights  of  in- 
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dividualSy  deprive  tbem  of  their  property  without  due  process  of  law, 
or  violate  the  elementary  principles  of  natural  justice. — Barth  v.  Pock, 
418. 

Annual  Reports — Action  Against  Director — Survival. 

3.  The  right  of  action  created  in  favor  of  a  corporation's  creditors, 
by  section  3850,  Revised  Codes,  as  amended  by  Chapter  140,  Laws  of 
1909,  to  enforce  the  liability  of  a  director  imposed  upon  him  because 
of  the  failure  of  the  corporation  to  file  the  annual  report  required  by 
the  statute,  survives  his  death  and  may  be  prosecuted  against  his  es- 
tate.— First  National  Bank  of  Missoula  v.  Cottonwood  Land  Co.,  544. 

Same — Liability  of  Directors — Nature  of. 

4.  The  liability  of  directors  of  a  corporation  for  failure  to  file  the 
annual  report  required  by  section  3850,  Revised  Codes,  is  joint  and 
several,  direct  and  primary,  and  not  that  of  sureties  and  guarantors 
of  its  debts. — First  National  Bank  of  Missoula  v.  Cottonwood  Land 
Co.,  544. 

CORRUPT  PRACTICES  ACT. 
County  seat  elections, — see  Counties,  1-3. 

COSTS. 
Order  taxing,  nonappealable, — see  Appeal  and  Error,  14. 

COUNTERCLAIM. 
See  Contracts,  12,  14. 

COUNTIES. 

County  Seat  Elections — Contests — Statutes. 

1.  Heldf  that  inasmuch  as  neither  the  general  election  laws  nor  the 
statutes  under  which  new  counties  are  created  and  county  seats 
selected,  nor  the  Corrupt  Practices  Act  (Laws  1913,  p.  593),  author- 
ize a  contest  of  the  election  for  the  location  of  a  county  seat,  a  de- 
murrer to  the  petition  seeking  to  initiate  such  a  proceeding  was  prop- 
erly sustained. — Cadle  v.  Town  of  Baker,  176. 

Same — Corrupt  Practices  Act — Constitution. 

2.  If  section  49  of  the  Corrupt  Practices  Act  (Laws  1913,  p.  613), 
permits  a  candidate  who  did  not  receive  the  highest  number  of  legal 
votes  to  be  declared  elected  upon  a  judgment  of  ouster  in  a  contest 
proceeding,  it  is  void  as  in  contravention  of  section  13,  Article  IX,  of 
the  Montana  Constitution,  which  declares  that  the  person  receiving 
the  highest  number  of  legal  votes  shall  be  declared  elected. — Cadle  v. 
Town  of  Baker,  176. 

Same — Corrupt  Practices — Equity — Scope  of  Relief — Petition. 

3.  Equity  will  intervene  to  prevent  a  city  or  town  from  unlawfully 
obtaining  the  county  seat  where  it  did  not  receive  the  highest  num- 
ber of  legal  votes,  provided  it  is  alleged,  among  other  things,  that  the 
corrupt  practices  charged  in  the  petition  operated  to  influence  a  suffi- 
cient number  of  votes  to  change  the  result  of  the  election. — Cadle  ▼. 
Town  of  Baker,  176. 

Taxpayer's  Action — Public  Contracts — Parties. 

4.  To  a  suit  by  a  taxpayer  against  the  commissioners  and  clerk  of  a 
county  brought  for  the  purpose  of  having  the  execution  of  a  county 
printing  contract  enjoined,  the  successful  bidder  was  an  indispensable 
party,  who,  under  section  6498,  Revised  Codes,  was  rightfully  per- 
mitted to  intervene,  and  as  such  party  was  entitled  to  file,  among 
other  papers,  an  affidavit  disqualifying  the  district  judge  for  imputed 
bias  and  prejudice. — State  ex  rel.  Sherman  v.  District  Court,  220. 

61  Mont.— 41 
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COUNTY  ATTOBNEY. 

Indorsement  of  names  of  witnesses  on  information, — see  Criminal  Law, 
1-3. 

Misconduct  in  argument  to  jury, — see  Criminal  Law^  24,  25. 

COUNTY  CLEBK8. 
Erroneous  information  to  buyer  of  real  property, — see  Evidence,  27. 

COUNTY  COMMISSIONEBS. 
Calling  local  option  election, — see  Elections,  2-7. 

CBEDITOBS'  BILI/S. 
See  Fraudulent  Conyeyances,  5* 

CBIMINAL  LAW. 
See,  also,  Habeas  Corpus. 

Witnesses — ^Indorsement  on  Information. 

1.  Omission  by  the  county  attorney  to  indorse  the  names  of  material 
witnesses  for  the  state  upon  an  information,  as  required  by  section 
9109,  Bevised  Codes,  either  because  not  known  to  him  at  the  incep- 
tion of  the  prosecution,  or  through  negligence  or  ignorance,  is  not 
sufficient  reason  to  make  their  testimony  inadmissible.-— State  y. 
Bradley,  1. 

Same. 

2.  Even  though  a  county  attorney  knew  of  witnesses  whose  names 
he  did  not  indorse  upon  the  information  at  the  time  of  its  filing,  it 
was  still  within  the  discretion  of  the  trial  court  to  allow  them  to  be 
examined. — State  v.  Bradley,  1. 

Same — Violation  of  Statute — Effect. 

3.  Where  a  county  attorney  violated  the  express  injunction  of  sec- 
tion-9109,  Bevised  Codes,  by  indorsing  the  name  of  a  witness  as  '*John 
Doe  Mitchell,"  where,  as  he  knew  his  true  name  to  be  "James  Mit- 
chell," defendant  was  not  entitled  to  a  new  trial  in  the  absence  of  a 
showing  that  he  had  been  prejudiced  by  the  officer's  delinquency. — 
State  v.  Bradley,  1. 

Exclusion  of  Witnesses — Disobedience  of  Order — Effect. 

4.  One  who  had  not  been  subpoenaed  and  did  not  know  that  he 
would  be  called  as  a  witness  was  properly  permitted  to  testify,  though 
he  remained  in  the  courtroom  after  an  order  of  exclusion  of  wit- 
nesses had  been  made  by  the  court  under  section  8016,  Bevised  Codes. 
State  V.  Bradley,  1. 

Same — Disobedience  of  Order — How  Punishable. 

5.  Disobedience  of  an  ^rder  of  court  excluding  witnesses  from  the 
courtroom  may  be  punished  as  for  a  contempt,  and  not  by  depriving 
the  party  whose  witness  he  is,  of  his  testimony. — State  v.  Bradley,  1. 

Offer  of  Proof — Insufficiency. 

6.  In  a  prosecution  for  kidnaping,  an  offer  to  prove  that  an  officer 
of  the  National  Guard  who  had  defendant  under  arrest  offered  to  give 
him  his  freedom,  a  sum  of  money  and  a  railroad  ticket,  provided  he 
would  plead  guilty,  was  properly  rejected  where  the  facts  attending 
the  arrest  were  not  before  the  court  or  incorporated  in  the  offer. — 
State  V.  Bradley,  1. 

Kidnaping — Evidence — Sufficiency. 

7.  In  a  prosecution  for  kidnaping  brought  against  leaders  of  a  labor 
union,  evidence  held  sufficient  to  sustain  a  conviction. — State  v.  Brad- 
ley, 1. 
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Same — ^Tnstntctionfl — ^Lesser  Offenses. 

8.  While  in  cases  in  which  the  charge  preferred  includes  minor 
offenses  or  different  degrees  of  the  same  crimOi  and  the  evidence  is  in 
such  a  condition  that  the  jurj  may  find  the  defendant  guilty  of  a 
lower  degree  than  that  charged,  or  of  an  included  offense,  the  court 
must  so  formulate  the  charge  as  to  enable  the  jury  to  find  according 
to  their  view  of  what  the  evidence  justifies,  it  need  not  so  charge 
where  the  evidence  is  such  as  to  show  that  the  defendant  is  either 
guilty  of  the  crime  charged  or  is  entitled  to  an  acquittal. — State  v. 
Bradley,  1. 

Larceny  by  Bailee — ^What  Does  not  Constitute. 

9.  Where  K.  obtained  a  check  from  B.  under  an  agreement  that  he 
would  use  the  proceeds  in  his  own  business  for  cashing  miners'  pay 
checks  and  repay  the  amount  on  a  certain  day,  the  transaction 
amounted  to  a  loan  for  exchange,  as  defined  by  section  52Q1,  Bevised 
Codes,  title  to  the  money  being  transferred  to  the  borrower,  the  loan 
to  be  repaid  at  some  future  time.  His  appropriation  of  it  therefore, 
to  a  use  other  than  that  for  which  it  was  advanced  did  not  render  him 
liable  to  a  prosecution  for  larceny  as  bailee  under  subdivision  2  of 
flection  8642,  which  makes  title  to  the  subject  of  the  larceny  in  the 
person  who  has  intrusted  its  custody  or  control  to  the  defendant,  a 
prerequisite  to  the  crime. — State  v.  Karri,  157. 

Grand  and  Petit  Larceny — Instructions. 

10.  Where  defendant  is  charged  with  grand  larceny,  the  value  of  the 
property  alleged  to  have  been  taken  being  admittedly  in  excess  of 
$50,  instructions  as  to  petit  larceny  should  not  be  submitted. — State 
V.  Karri,  157. 

Fine — Valid  Judgment. 

11.  Held,  that  a  judgment  in  a  case  of  misdemeanor,  imposing  a  fine 
of  $500,  and  providing  that  in  default  of  payment  the  defendant  be 
imprisoned  "for  the  term  of  one  day  for  each  $2  of  said  fine,"  is  suffi- 
ciently definite  and  certain  to  meet  the  requirements  of  section  9371^ 
Bevised  Codes. — State  ex  rel.  Poindexter  v.  District  Court,  186. 

Same — Imprisonment  for  Nonpayment — Statutes. 

12.  Section  9371,  Bevised  Codes,  declaring  that  a  judgment  that  the 
defendant  in  a  criminal  prosecution  pay  a  fine  and  costs  may  direct 
that  he  be  imprisoned  till  both  fine  and  costs  are  satisfied,  held  appli- 
cable to  a  case  where  a  fine  only  is  the  penalty  inflicted.^-State  ex 
rel.  Poindexter  v.  District  Court,  186. 

Judgment — Fine — ^Imprisonment  for  Nonpayment — Not  Part  of  Penalty. 

13.  That  part  of  a  judgment  in  a  prosecution  for  a  misdemeanor  that 
in  case  of  default  in  the  payment  of  a  fine  imposed  the  defendant  be 
imprisoned  for  the  term  of  one  day  for  each  $2  thereof,  does  not  con- 
stitute imprisonment  as  a  penalty,  but  imprisonment  imposed  condi- 
tionally to  enforce  payment  of  the  penalty — the  fine. — State  ex  rel. 
Poindexter  v.  District  Court,  186, 

Indeterminate  Sentences — Statutes. 

14.  The  effect  of  Chapter  14,  Laws  of  1915,  is  to  amend  the  provi- 
sions of  the  Penal  Code  relating  to  terms  of  imprisonment  in  the  state 
prison,  so  as  to  take  from  courts  and  juries  the  power  to  fix  definite 
terms,  and  to  impose  upon  them  the  mandatory  duty  to  fix  in  lieu 
thereof  indeterminate  sentences  in  all  cases,  other  than  those  arising 
out  of  the  crimes  expressly  excepted  in  section  1  of  the  Act. — ^In  re 
Collins,  215. 

Same — Improper  Judgment. 

15.  A  judgment  in  a  criminal  case  fixing  defendant's  punishment  "at 
not  less  than  two  nor  more  than  two  years"  in  the  state  prison,  in  con- 
formity with  the  verdict  of  the  jury^  Tield,  objectionable  as  contrary 
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to  tbe  flpirit  and  purpose  of  Chapter  14,  Laws  of  1915. — In  re  Collins, 
215. 

Same — KdbeoB  Corpus — Beformation  of  Judgment — Belease  from  Impris- 
onment. 

16.  A  judgment  rendered  in  a  criminal  cause  in  disregard  of  the  pro- 
visions  of  Chapter  14,  Laws  of  1915,  requiring  the  imposition  of  in- 
determinate sentences,  held  not  entirelj*  void  so  as  to  warrant  the  uncon- 
ditional release  of  defendant  on  habeas  corpus^  but  capable  of  being 
corrected  on  motion  within  a  reasonable  time. — In  re  Collins,  215. 

Sodomy — Information — Sufficiency. 

17.  An  information  charging  the  infamous  crime  against  nature,  in 
that  defendant  by  force  took  into  his  mouth  the  private  member  of 
another  male  person,  held  sufficient,  under  sections  8359  and  8360,  Be- 
vised  Codes,  as  against  the  objection  that  inasmuch  as  the  statute  em- 
bodies the  common-law  definition  of  the  crime  of  sodomy,  and  that 
crime  could  be  consummated  with  mankind  only  by  penetration 
through  the  aniw,  the  act  charged  against  defendant  did  not  consti- 
tute a  violation  of  the  statute. — State  v.  Guerin,  250. 

Appeal — Argument — Affirmance  and  Beversal. 

18.  (On  Motion  for  Eehearing.)  Argument,  whether  written  or 
oral,  is  "argument"  within  the  meaning  of  section  9412,  Bevised 
Codes,  providing  that  the  judgment  in  a  criminal  cause  may  be 
affirmed  if  appellant  fail  to  appear,  but  can  be  reversed  only  after 
argument  if  respondent  fail  to  appear;  hence  where  such  a  cause  was 
submitted  on  the  briefs  of  counsel,  oral  argument  having  been  ex- 
pressly waived  by  both  sides,  the  contention  that  a  reversal  of  the 
judgment  was,  under  the  statute  above,  erroneous  because  oral  argu- 
ment had  not  been  made  at  the  time  of  its  submission,  held  without 
merit. — State  v.  Guerin,  250. 

False  Pretenses — Evidence — ^Insufficiency. 

19.  Under  the  rule  that  a  conviction  of  crime  may  not  be  based  upon 
conjecture  or  probabilities,  evidence  in  a  prosecution  for  obtaining 
money  by  false  pretenses  alleged  to  have  been  made  in  the  sale  of  a 
business,  held  insufficient  to  warrant  conviction. — State  v.  Taylor,  387. 

Prostitutes — Accepting  Money  from — Evidence — Insufficiency. 

20.  Where  defendant  had  given  his  note  for  money  he  obtained 
from  a  prostitute,  he  was  not  guilty  of  a  violation  of  section  8  of  the 
White  Slave  Law  (Laws  1911,  p.  1.)  prohibiting  the  accepting  of 
money  from  such  persons  without  consideration,  even  though  he  later 
refused  to  pay  the  note  placed  in  a  bank  for  collection. — State  v. 
Jones,  390. 

Same — Evidence — Inadmissibility. 

21.  Evidence  that  one  accused  of  accepting  money  from  a  prostitute 
contrary  to  the  provisions  of  Chapter  1,  Laws  of  1911,  was  an 
habitual  borrower  and  an  adept  at  lying  was  not  admissible  as  com- 
ing under  the  rule  that  evidence  of  other  similar  offenses,  if  calcu- 
lated to  show  intent  or  a  system  or  chain  of  similar  acts,  is  admissible. 
State  V.  Jones,  390. 

Impeachment — When  Evidence  Inadmissible. 

22.  A  defendant  charged  with  crime  who  does  not  offer  himself  as 
a  witness  is  not  subject  to  impeachment. — State  v.  Jones,  390. 

Assault  with  Deadly  Weapon — Evidence — ^Sufficiency. 

23.  Under  an  information  charging  that  defendant  committed  an 
assault  with  a  loaded  revolver  with  intent  to  kill,  evidence  held  suffi- 
cient to  show  that  defendant  was  armed  with  a  loaded  revolver,  and 
hence  had  the  present  ability  to  inflict  physical  injury,  and  that  he 
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pointed  it  at  the  complaining  witness  nnder  such  circumstances  as  to 
create  in  the  latter's  mind  a  well-founded  apprehension  of  impending 
injury,  and  to  warrant  a  verdict  of  guilty  of  assault  in  the  first  or 
second  degrees. — State  v.  Papp,  405. 

County  Attorney — Argument — Misconduct — ^Harmless  Error. 

24.  While  it  is  gross  misconduct  on  the  part  of  the  prosecuting  at- 
torney, during  the  course  of  his  argument  to  the  jury,  to  impute 
statements  to  a  witness  not  in  evidence,  and  draw  inferences  there- 
from unfavorable  to  the  defendant,  such  conduct  held  without  pre- 
judice where  during  the  trial  evidence  of  the  character  referred  to  by 
him  was  brought  to  the  attention  of  the  jury. — State  v.  Papp,  405. 

Legitimate  Argument — Bounds  of. 

25.  Under  the  circumstances  made  apparent  in  the  ease  at  bar,  epi- 
thets applied  to  the  defendant  and  a  witness  by  the  county  attorney 
in  the  course  of  his  argument,  while  coarse  and  inelegant,  did  not 
transcend  the  bounds  of  legitimate  argument. — State  v.  Papp,  405. 

Conviction — ^Acquittal — By  What  Accomplished. 

26.  The  conviction  or  acquittal  of  a  person  tried  for  crime  is  accom- 
plished by  the  verdict,  not  by  the  judgment. — ^In  re  Lewis,  639. 

Erroneous  Sentence — Subject  to  Correction. 

27.  An  error  made  by  the  trial  court  in  the  imposition  of  sentence 
for  crime  may  be  corrected  by  it. — ^In  re  Lewis,  539. 

Habeas  Corpw — ^Proper  Conviction — Erroneous  Sentence — Effect. 

28.  One  duly  convicted  but  unduly  sentenced  is  not  entitled,  on 
hahe€u  carptu,  to  an  absolute  discharge  from  custody,  but  must  be 
committed  for  resentence  and  judgment  according  to  law. — In  re 


Lewis,  539. 


CEOSS-EXAMINATION. 
See  Evidence,  2,  3,  7. 


DAMAGES. 

Failure  of  proof, — see  Physicians  and  Surgeons,  5. 
Special, — see  Pleading  and  Practice,  8. 


DATE. 

Mistake  as  to  date  on  which  default  judgment  rendered — Effect, 
Judgments,  9. 

DECLABATIONa 

Admissibility, — see  Evidence,  16-20,  23. 

DEEDS. 
To  standing  timber, — see  Beal  Property,  1-4. 
Deeds  absolute,  declared  a  mortgage, — see  Mortgages,  5-8,  11-14. 

DEFAULT  JUDGMENTS. 
Setting  aside, — see  Judgments,  4-9. 

DEFENSES. 
Another  action  pending, — see  Pleading  and  Practice,  17,  26. 
Defect  of  parties, — see  Pleading  and  Practice,  28. 
Incapacity  to  sue, — see  Pleading  and  Practice,  25. 
Trespass, — see  Personal  Injuries,  5. 
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DEMUBBEB. 
Gee  Pleading  and  Practice,  2,  26,  27. 

DEPOSITIONS. 
Admissibility,— see  Evidence,  12-15. 

DISCBETION. 

Appointment  of  receiver, — see  Beceivership,  5. 

Granting  or  refusing  injunction, — see  Mines  and  Mining,  2. 

Latitude  of  cross-examination, — see  Evidence,  2. 

Bevocation  of  letters  of  administration, — see  Executors  and  Adminis- 
trators, 3. 

DISMISSAL. 
For  failure  to  have  judgment  entered, — see  Judgments,  3. 

Of  application  for  writ  of  supervisory  control — Moot  question,— «ee  Ap- 
peal and  Error,  22. 

DISTBICT  COUBTS. 

Taxpayer's  Action — Disqualification  of  Judge — Parties. 

1.  To  a  suit  by  a  taxpayer  against  the  commissioners  and  clerk  of  a 
county  brought  for  the  purpose  of  having  the  execution  of  a  county 
printing  contract  enjoined,  the  successful  bidder  was  an  indispensable 
party,  who^  under  section  6498,  Bevised  Codes,  was  rightfully  per- 
mitted to  intervene,  and  as  such  party  was  entitled  to  file,  among 
other  papers,  an  affidavit  disqualifying  the  district  judge  for  imputed 
bias  and  prejudice. — State  ex  rel.  Sherman  v.  District  Court,  220. 

Affidavit  of  Disqualification — ^Powers  of  Judge. 

2.  From  the  moment  an  affidavit  disqualifying  a  judge  for  imputed 
bias  and  prejudice  was  filed  by  a  party  to  an  action,  under  section 
6315.  Bevised  Codes,  as  amended,  the  former  became  powerless  to  act 
furtner  in  the  suit,  except  to  set  it  for  trial,  transfer  it,  or  call  in 
another  judge  to  preside  in  his  stead. — State  ex  rel.  Sherman  v.  Dis- 
trict Court,  220. 

Same — Who  may  Make. 

3.  Held,  that  the  disqualifying  affidavit  imputing  bias  or  prejudice 
to  a  district  judge  provided  for  by  section  6315,  Bevised  Uodes,  as 
amended  (Laws  1909,  Chap.  114),  under  which  he  must  not  sit  or 
act  further  in  the  cause  after  such  an  affidavit  has  been  filed,  except 
to  arrange  the  calendar,  call  in  another  judge,  etc.,  need  not  be  made 
by  or  on  behalf  of  all  the  plaintiffs  or  all  the  defendants  who  may 
constitute  "either  party,"  but  may  be  made  by  anyone  of  several 
coplaintiffs  or  codeiendants.— State  ex  rel.  Bitter  Root  V.  Irr.  Co.  t. 
District  Court,  305. 

District  Judges — Powers  in  District  Other  Than  Their  Own. 

47  A  judge  of  one  judicial  district  was  called  by  a  judj^e  presiding 
over  another  district — though  the  latter  was  not  disqualified — to  act 
for  him  in  the  disposition  of  matters  not  in  any  wise  connected  with 
the  administration  of  an  estate  then  pending  in  his  court.  While 
thus  sitting  the  substituted  judge  did  make  an  order  pertaining  to 
such  estate,  and  after  returning  to  his  own  district  made  further 
orders  at  his  chambers  in  the  matter,  although  there  had  been  no 
change  of  venue.  Held,  on  supervisory  control,  that  the  orders  made 
outside  the  district  in  which  the  administration  was  pending  were 
void  as  made  without  jurisdiction. — State  ex  rel.  Mannix  v.  District 
Court,  310. 
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Same — ^Be viewing^  Action  of  Another — ^Powers. 

5.  An  exception  to  the  rule  that  one  judge  may  not  review  the  ac- 
tion of  another  judge  of  co-ordinate  jurisdiction,  is  where  the  judg- 
ment or  order  made  by  the  first  is  without  jurisdiction. — State  ex  r^ 
Mannix  ▼.  District  Court^  SIO. 

Same — Control  Over  Proceedings  of  Court. 

6.  A  district  judge  can  grant  relief  from  a  void  or  voidable  judg- 
ment or  order  made  by  him,  or  by  a  judge  who  for  the  time  being 
was  acting  for  him;  his  action  in  this  respect  being  but  the  exercise 
of  a  legitimate  control  over  the  proceedings  of  his  court. — State  ex 
rel.  Mannix  v.  District  Court,  310. 

Same — Status  of  Judge  Called  in. 

7.  A  judge  of  one  district,  called  into  another  district  to  dispose 
of  a  motion  to  vacate  an  order  made  by  one  for  the  time  being  per- 
forming the  functions  of  the  judge  of  that  district,  acts  as  the  judge 
of  that  district,  and  not  as  a  judge  reviewing  the  action  of  a  judge  of 
co-ordinate  jurisdiction. — State  ex  rel.  Mannix  v.  District  Court^  310. 

DUE  PEOCESS  OF  LAW. 
See  Constitution. 

ELECTIONS. 
County  seat  contests, — see  Counties,  1-3. 

Qualifications  of  Electors. 

1.  In  the  absence  of  any  property  test  for  voters,  a  person  who  pos- 
sesses the  qualifications  enumerated  in  section  2,  Article  IX,  of  the 
Constitution,  and  who  is  duly  registered,  is  entitled  to  vote  without 
reference  to  his  property  holdings. — State  ex  rel.  Eagye  v.  Bawden, 
357. 

Local  Option  Election — Petition — Sufficiency. 

2.  Seld,  that  a  petition  for  the  submission  of  the  question  of  local 
option,  which  contains  the  names  of  one-third  of  the  tax-paying 
electors  whose  names  appear  on  the  last  assessment-roll  is  sufficient 
to  meet  the  requirement  of  section  2041,  Bevised  Codes. — State  ex  rel. 
Eagye  v.  Bawden,  3«57. 

Same — Qualifications  of  Signers — Power  of  Legislature. 

3.  The  legislature  may.  in  the  absence  of  constitutional  restriction, 
prescribe  whatever  qualifications  it  may  choose  for  signers  to  a  peti- 
tion for  the  holding  of  an  election  to  determine  the  question  whether 
intoxicating  liquors  shall  be  sold  within  a  county. — State  ex  rel. 
Eagye  v.  Bawden,  357. 

Same — Time  for  Holding  Election — Bepeal  by  Implication. 

4.  The  provision  of  section  2041,  Bevised  Codes,  requiring  a  local 
option  election  to  be  held  within  forty  days  after  the  receipt  of  the 
petition,  held  to  have  been  impliedly  repealed  by  Chapter  122,  Laws 
of  1915,  providing  that  a  period  of  not  less  than  sixty  days  must 
elapse  between  the  time  an  election  is  called  and  the  day  it  is  held. — 
State  ex  rel.  Eagye  v.  Bawden,  357. 

Same — ^Power  of  County  Commissioners  to  Call  Election. 

5.  Held,  that  inasmuch  as  Chapter  39,  Laws  of  1915,  the  purpose  of 
which  is  to  submit  to  the  electors  of  the  state  the  question  whether 
state-wide  prohibitioh  shall  obtain  in  Montana,  cannot,  if  voted  upon 
favorably,  have  any  force  until  after  December  31,  1918,  its  effect 
is  not  to  withdraw  from  a  board  of  county  commissioners  in  the 
interim  the  authority  possessed  by  it  under  the  local  option  law  to 
cbII  an  election  for  substantially  the  same  purpose  so  far  as  the  par- 
ticular county  is  concerned. — State  ex  rel.  Eagye  v.  Bawden,  357. 
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Same — Conflict  of  Statntes. 

6.  The  restriction  in  section  2046,  Revised  Codes,  that  no  other  elec- 
tion must  be  held  in  the  same  county  oftener  than  once  in  two  years, 
being  directed  to  local  option  elections  only,  it  was  not  infringed  by 
the  act  of  the  county  board  in  calling  a  special  election  for  October, 
1915,  after  the  legislature  had  referred  the  question  of  state-wide 
prohibition  to  the  voters  at  the  election  of  1916. — State  ex  rel.  Eagye 
V.  Bawden,  357. 

Same — Time  for  Holding  Election — Constitution. 

7.  Section  1,  Article  V,  of  the  Constitution,  requires  referred 
measures  to  be  voted  upon  at  biennial  general  elections,  while  the 
local  option  law  in  section. 2041,  Bevised  Codes,  prohibits  such  elec- 
tions to  be  held  in  any  month  when  a  general  election  occurs.  Held, 
that  there  was  no  repugnancy  between  the  Constitution  and  section 
2041. — State  ex  rel.  Eagye  v.  Bawden,  357. 

EMINENT  DOMAIN. 

Award  by  Commissioners — Appeal — Judgment. 

1.  The  sole  question  presented  to  the  district  court  on  appeal  from  the 
award  of  commissioners  in  condemnation  proceedings,  under  section 
7344,  Bevised  Codes,  is  as  to  the  amount  of  damages  to  be  allowed, 
and  the  judgment  should  determine  that  issue  and  no  other. — Great 
Northern  By.  Co.  v.  Benjamin,  167. 

EQUITY. 
See,  also.  Mortgages,  5-8. 

Error  in  admission  of  evidence  in  equity  cases — How  viewed  on  appeal,^ 
see  Appeal  and  Error,  28. 

Becord  in  equity  cases^ — see  Appeal  and  Error,  2,  7,  31. 

ESCHEAT. 
See,  also,  Probate  Proceedings,  4. 

Statute — Constitutionality — Betrospective  Legislation. 

1.  Held,  that  Chapter  132,  Laws  of  1913,  providing  for  the  recovery 
of  escheated  property,  is  not  retrospective  within  the  meaning  of  that 
term  as  used  in  section  13,  Article  XY,  of  the  Constitution. — ^In  re 
Pomeroy,  119. 

Prerequisites. 

2.  Property  cannot  be  declared  escheated  unless  the  owner  died  in- 
testate and  without  heirs. — In  re  Pomeroy,  119. 

Interest  of  State  in  Property. 

3.  Where,  at  the  time  an  estate  was  declared  escheated  and  ordered 
distributed  to  the  state,  a  son  of  the  decedent  was  living,  the  order 
of  the  court  did  not  divest  him  of  any  interest  in  the  property,  but 
the  state  held  the  proceeds  as  an  involuntary  trustee  for  the  use  and 
benefit  of  the  heir. — In  re  Pomeroy,  119. 

Payment  of  State  Funds — Appropriation  Prerequisite — Constitution. 

4.  Where  a  judgment  ordered  the  state  auditor  to  draw  his  warrant 
on  the  treasurer  for  the  payment  of  money  held  as  escheated  prop- 
erty, although  the  legislature  had  not  made  an  appropriation  for  that 
purpose,  it  was  invalid  as  in  direct  conflict  with  section  34,  Article  V, 
and  section  10,  Article  XII,  of  the  Constitution. — ^In  re  Pomeroy,  119. 

ESTATES. 
In  land, — see  Beal  Property,  3,  4, 
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ESTATES  OF  DECEASED  PERSONS. 
See  Executors  and  Administrators;  Inheritance  Tax;  Probate  Proceedings. 

ESTOPPEL. 
See,  also,  fixtures,  5. 

Se$  Adjudicaia — Test  of  Plea. 

1.  The  true  test  of  the  plea  once  adjudicated  is  identity  of  issues; 
hence  where  in  a  second  proceeding  to  recover  an  escheated  estate 
the  same  relief  as  that  demanded  in  the  former  one  was  sought,  but 
by  virtue  of  a  statute  enacted  since  the  first  judgment  was  rendere  I 
the  conditions  had  changed  and  the  issues  were  different,  petitioner 
was  not  estopped  to  prosecute  the  new  proceeding. — In  re  Pomeroy, 
119. 

Contracts — Batiflcation — Waiver. 

2.  Batiflcation  and  waiver  of  an  alteration  or  spoliation  of  a  con- 
tract, being  in  the  nature  of  estoppel,  must  be  pleaded. — Smith  v. 
Barnes,  202. 

Same. 

3.  The  nonconsenting  party  to  a  change  in  a  written  contract  could 
not  be  estopped  by  any  action  or  inaction  on  his  part  short  of  an 
acceptance  of  the  change. — Smith  v.  Barnes,  202. 

Mortgages — Becordation. 

4.  Where  the  grantee,  under  a  deed  absolute  which  he  sought  to 
foreclose  as  a  mortgage,  had  placed  the  instrument  on  record  prior 
to  the  time  his  grantor  had  conveyed  to  defendant,  he  was  not  es- 
topped to  claim  a  lien  on  the  property  by  remaining  silent,  with 
knowledge  that  the  grantor  was  negotiating  with  defendant  and  thus 
permitting  him  to  complete  the  transaction;  by  having  the  deed  re- 
corded he  had  done  all  required  of  him  as  to  giving  notice. — ^Yellow- 
stone Nat.  Bank  v.  McCullough,  590. 

EVIDENCE. 
Erroneous  admission  in  equity  suit, — see  Appeal  and  Error,  28. 

Motion  to  Strike — When  Too  I/ate. 

1.  After  a  question  has  been  answered  without  objection,  a  motion 
to  strike  is  too  late  to  be  of  avail. — Irving  v.  Town  of  Stevensville, 
44. 

Trial — Cross-examination — Discretion. 

2.  Though  opportunity  to  cross-examine  witnesses,  whether  expert  or 
not,  is  a  matter  of  right,  the  latitude  thereof  rests  largely  in  the  dis- 
eretion  of  the  trial  court,  and  its  rulings  will  not  be  disturbed,  except 
for  manifest  abuse. — Conway  v.  Monidah  Trust,  113. 

Same — Cross-examination — Harmless  Error. 

3.  Error  in  stopping  a  cross-examination  was  without  prejudice, 
where  the  court  later  relaxed  its  ruling  sufficient  for  all  proper  pur- 
poses.— Conway  v.  Monidah  Trust,  113. 

Personal  Injuries — Evidence — Similar  Injuries — Inadmissible,  When. 

4.  Where,  in  an  action  for  personal  injuries,  it  was  contended  that 
there  were  no  marks  on  plaintiff's  skull  to  indicate  that  he  had  been 
hurt  seriously  by  a  fall,  and  a  physician  had  testified  that  an  injury 
did  not  necessarily  follow  from  a  fall,  that  he  had  himself  suffered 
one  which  left  a  mark  on  his  head,  resembling  a  fracture  of  the  skull, 
and  from  which  no  serious  consequences  resulted,  refusal  to  permit 
him  to  show  the  mark  to  the  jury  was  not  error,  in  the  absence  of  a 
showing  that  the  conditions  attending  both  injuries  were  essentially 
alike. — Conway  y.  Monidah  Trusty  113. 
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Brokers — ^Inadmissibility. 

5.  In  an  action  for  brokerage  commissions,  evidence  ais  to  time  and 
money  expended  in  finding  a  purchaser  ready,  willing  and  able  to  buy 
was  irrelevant,  where  plaintiff  failed  to  show  that,  when  his  agency 
was  revoked,  he  had  practically  completed  a  sale,  or  that  his  efforts 
to  do  so  were  approaching  success. — Newman  v.  Dunleavy,  149. 

Competency — Offer  of  Proof — Erroneous  Rejection. 

6.  Bejection  of  an  offer  of  proof,  in  an  action  against  a  city,  that 
the  sidewalk  on  which  plaintiff  fell  had  been  kept  clear  of  snow  and 
ice  by  the  occupant  of  the  premises,  up  to  within  a  week  of  the  acci- 
dent, was  error;  the  testimony  was  competent  as  tending  to  show 
that  reasonable  care  had  always  been  exercised  to  keep  the  walk  in 
a  reasonably  safe  condition. — Murray  v.  City  of  Butte,  258. 

Sales — Cross-examination. 

7.  Where  the  circumstances  attending  a  sale  of  grain  had  been  le- 
lated  by  plaintiff's  agent  and  a  sample  thereof  introduced  in  connec- 
tion with  his  evidence  and  identified  as  the  sample  left  with  his 
principal  by  defendant,  questions  tending  to  show  that  the  sale  had 
been  made  by  sample  and  that  in  reducing  the  contract  to  writing 
the  plaintiff  had  inserted  in  it  a  description  of  the  grain  instead  of 
a  statement  that  it  was  to  be  of  the  same  <^uality  as  the  sample,  were 
not  improper  on  cross-examination. — Lehrkmd  v.  McDonnell,  343. 

Sales — Market  Value. 

8.  Where  an  expert  witness  had  first  testified  as  to  the  market  price 
of  barley  of  the  same  quality  as  that  shown  him  bv  defendant  before 
the  contract  sued  on  was  made,  admission  of  his  suDsequent  statement 
that  he  had  made  defendant  an  offer  for  the  barley  exhibited  by  him 
at  the  price  stated  was  not  error. — Lehrkind  v.  McDonnell,  343. 

Contracts — ^Interpretation — Technical  Terms — Jury  Question. 

9.  Necessity  for  the  interpretation  of  a  contract  arises  only  when 
expressions  and  terms  are  therein  used  which  are  of  doubtful  import, 
such,  for  instance,  as  have  a  technical  meaning,  and  not  when  they 
are  clear  and  unambiguous;  and  when  different  inferences  may  legiti- 
mately be  drawn  from  the  evidence  presented  on  the  ^uestion^  it  is 
the  province  of  the  jury  to  draw  the  proper  one. — ^Lehrkind  v.  M:cDon- 
nell,  343. 

Criminal  Law — ^Inadmissibility. 

10.  Evidence  that  one  accused  of  accepting  money  from  a  prostitute 
contrary  to  the  provisions  of  Chapter  1,  Laws  of  1911,  was  an  habitual 
borrower  and  an  adept  at  lying  was  not  admissible  as  coming  under 
the  rule  that  evidence  of  other  similar  offenses,  if  calculated  to  show 
intent  or  a  system  or  chain  of  similar  acts,  is  admissible. — State  v. 
Jones,  390. 

Same — ^Impeachment — When  Evidence  Inadmissible. 

11.  A  defendant  charged  with  crime  who  does  not  offer  himself  as  a 
witness  is  not  subject  to  impeachment. — State  v.  Jones,  390. 

Depositions — Admissibility. 

12.  Under  subdivision  8  of  section  7887,  Revised  Codes,  the  testi- 
mony of  a  witness  deceased  or  out  of  the  jurisdiction,  in  the  form  of 
depositions,  given  in  a  former  action  between  the  same  parties  relat- 
ing to  the  same  matter,  may  be  received. — In  re  Colbert's  Estate,  455. 

Same. 

13.  To  make  testimony  of  the  character  referred  to  in  paragraph  12, 
supra,  admissible,  the  former  action  in  which  it  was  given  must  have 
been  one  within  the  power  of  the  court  to  entertain. — ^In  re  Colbert's 
Estate^  455. 


EVIDENCB.  651 

6am«. 

14.  Depositiong  taken  without  the  state  were  not  made  inadmisBible 
beeanse  of  minor  differences  in  the  spelling  of  the  names  of  the  depo- 
nents, nor  because  the  notary  certified  that  the  depositions  were, 
before  signing,  corrected  by  him  instead  of  by  the  deponents. — ^In  re 
Colbert's  Estate,  455. 

Defective  Depositions — Waiver. 

15.  Where  objections  to  the  admission  of  depositions  such  as  those 
referred  to  in  paragraph  14,  were  required  by  the  rules  of  the  district 
court  to  be  made  in  writing  and  filed  before  trial,  a  noncompliance 
with  the  rule  constituted  a  waiver  of  the  defect. — In  re  Colbert's 
Estate,  455. 

Declarations — ^Identification  of  Person — Admissibility. 

16.  Testimony  of  declarations  made  to  the  witnesses  by  decedents 
that  the  latter  had  received  letters  from  their  nephew  C.  from  a  cer- 
tain town,  though  hearsay,  was  nevertheless  admissible  under  section 
7887,  Bevised  Codes,  as  going  to  the  identification  of  the  person  testi- 
fied to  by  them  as  being  their  nephew. — In  re  Colbert's  Estate,  455. 

Same — When  Inadmissible. 

17.  The  admissibility  of  declarations  of  decedents  of  the  character 
above,  being  an  exception  to  the  rule  against  hearsay,  vests  upon 
necessity;  hence  where  no  necessity  appeared  for  admitting  the  con- 
tents of  the  letters  referred  to  in  paragraph  16,  «iipra,  testimony  of 
declarations  made  by  the  recipients  as  to  what  they  contained  was  in- 
admissible.— In  re  Colbert's  Estate,  455. 

Same — Contents  of  Letters — Admissibility. 

18.  Testimony  by  witnesses  who  claimed  to  have  read  the  letters 
mentioned  in  paragraphs  16  and  17,  supra^  giving  their  purport  or 
contents,  was  admissible. — In  re  Colbert's  Estate,  455. 

Same — Belationship — Admissibility. 

19.  Testimony  of  a  declaration  claimed  to  have  been  made  by  the 
person  whose  estate  was  before  the  court  in  a  proceeding  to  establish 
heirship,  that  he  and  a  companion  were  cousins,  was  admissible  under 
section  7887,  Bevised  Codes,  as  one  touching  r.elationship. — ^In  re  Col- 
bert's Estate,  455. 

Same — Identification  of  Person — Language — Admissibility. 

20.  Testimony  of  declarations  of  decedents  to  the  effect  that  the  per- 
son with  whom  kinship  was  sought  to  be  established  spoke  German 
entirely  or  English  very  brokenly  was  properly  admitted,  since  lan- 
guage is  a  personal  characteristic,  and  a  description  of  personal  char- 
acteristics is  competent  for  purposes  of  identification. — ^In  re  Colbert's 
Estate,  455. 

Family  Bible — Admissibility. 

21.  The  admissibility  of  a  family  Bible  in  evidence  does  not  depend 
upon  authorship  or  authenticitv  of  the  entries  made  therein,  but  upon 
the  fact  that  it  is  the  family  Bible  and  record,  recognized  as  such  by 
those  with  whose  genealogy  or  pedigree  it  is  concerned;  and  neither 
chronological  order  nor  superficial  integrity  can  be  a  condition  prece- 
dent to  its  reception;  hence  the  fact  that  an  entry  in  penmanship  and 
ink  more  modem  than  the  entries  preceding  or  succeeding  it  had  been 
made  over  an  apparent  erasure  did  not  affect  its  admissibility. — In  re 
Colbert's  Estate,  455. 

Hearsay  Testimony — ^Inadmissibility. 

22.  Testimony  in  proof  of  loss  of  letters  that  the  witness  had  been 
told  they  bad  been  destroyed  was  inadmissible  as  hearsay. — In  re  Col- 
bert's Estate,  455. 
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Declarations — Relationship — Prerequisite  to  Admissibility. 

23.  TJnder  sections  7869  and  7887,  Bevised  Codes,  before  testimony 
detailing  declarations,  acts  and  attitude  of  persons  deceased  or  out  of 
the  jurisdiction  to  show  relationship,  can  be  admitted,  the  relation- 
ship of  the  declarant  to  the  family  whose  history  he  refers  to  must 
be  shown  by  evidence  independent  of  his  own  statement. — ^In  re  Col- 
bert's Estate,  455. 

Certificate  of  Naturalization. 

24.  The  certificate  of  naturalization  of  an  alien  is  not  conclusive 
upon  the  question  of  nativity. — In  re  Colbert's  Estate,  455. 

Impeachment — Prerequisites. 

25.  Before  a  witness  can  be  impeached  by  showing  that  at  other 
times  he  made  statements  inconsistent  with  his  testimony,  such  state- 
ments must,  under  section  8025,  Bevised  Codes,  be  related  to  him, 
with  the  circumstances  of  time,  place  and  persons  present. — Doichinoff 
V.  Chicago,  M.  &  St.  P.  By.  Co.,  582. 

Personal  Injuries — Last  Clear  Chance — Circumstantial  Evidence. 

26.  That  decedent  was  actually  discovered  by  defendant's  employees 
in  charge  of  the  locomotive  which  ran  over  and  killed  decedent  in 
time  to  avoid  the  accident,  could  properly  be  established  by  circum* 
stantial  evidence. — Doichinoff  v.  Chicago  etc.  By.  Co.,  582. 

Mortgages — Recordation — Evidence  of  County  Clerk — ^Immateriality. 

27.  Evidence  that  the  defendant  had  made  inquiry  of  the  county 
clerk  to  ascertain  whether  his  immediate  grantor  could  give  title,  and 
that  the  clerk  informed  him  that  his  title  was  good,  was  inadmissible, 
since  the  plaintiff  could  not  be  bound  by  a  negligent  act  of  the  clerk. 
Yellowstone  Nat.  Bank  v.  McCuIIough,  590. 

EXECUTION. 
Exemptions  from, — see  Exemptions,  1,  2. 

EXECUTORS  AND  ADMINISTBATOBS. 
See,  also,  Banks  and  Banking,  1,  2;  Inheritance  Tax,  1. 

Administrators — Revocation  of  Letters — Right  of  Nonresident  Heirs. 

1.  Where  letters  of  administration  have  been  granted  to  any  person 
other  than  those  enumerated  in  section  7447,  Revised  Codes,  anyone 
of  the  persons  therein  named,  though  a  resident  of  a  foreign  country, 
may  seek  the  revocation  of  such  letters  and  nominate  someone  to  act 
as  administrator. — In  re  Infelise's  Estate,  18. 

Same — Revocation  of  Letters — Insufficiency  of  Petition. 

2.  Under  section  7446,  Revised  Codes,  a  request  for  the  revocation 
of  lette/9  of  administration  by  one  of  the  persons  named  in  section 
7447  muRt  be  filed  in  the  district  court,  and  a  petition  failing  to  allege 
the  filing  of  such  a  request  is  insufficient. — In  re  Infelise's  Estate,  18. 

Same — Revocation  of  Letters — Discretion. 

3.  A  request  for  the  revocation  of  letters  of  administration  by  any 
person  named  in  section  7447,  Revised  Codes  (other  than  the  sur- 
viving husband  or  wife),  is  addressed  to  the  sound  discretion  of  the 
district  court,  reviewable  only  in  case  of  &  clear  abuse  thereof. — 
In  re  Infelise's  Estate,  18. 

Same — Nomination — Waiver. 

4.  The  right  conferred  by  section  7447,  Bevised  Codes,  to  name  a 
person  to  administer  the  estate  of  a  decedent,  may  be  waived  by 
refusal  or  failure  to  claim  the  privilege,  or  by  unreasonable  delay 
in  claiming  it. — ^In  re  Infelise's  Estate,  18. 
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Same — ^Laches. 

5.  Where  nearly  seventeen  months  after  the  appointment  of  an  ad- 
ministrator had  elapsed  before  a  petition  seeking  the  revocation  of 
his  letters  and  the  appointment  of  the  nominee  or  a  nonresident  heir 
was  filed,  a  dismissal  of  the  petition  was  justified  on  the  ground  of 
unreasonable  delay. — In  re  Infelise's  Estate,  18. 

Same — Effect  of  Treaties. 

6.  Held,  under  the  treaty  between  the  United  States  and  Italy,  pro- 
Tiding  that  the  respective  consuls-general,  consuls,  vice-consuls 
and  consular  agents  shall  enjoy  in  both  countries  the  rights  and 
privileges  granted  to  the  officers  of  the  same  grade  of  the  most 
favored  nation,  the  Italian  consular  agent  for  Montana  was  entitled, 
in  the  absence  and  under  the  authority  of  the  Italian  consul-general, 
as  against  the  nominee  of  a  nonresident  heir,  to  administer  the  estate 
of  an  Italian  subject  dying  intestate  in  Montana. — ^In  re  Infelise's 
Estate,  18. 

Control  of  Estate. 

7.  The  administration  of  an  estate  is  an  entirety,  and  extends  to  the 
whole  of  the  estate  so  far  as  its  assets  are  within  the  jurisdiction  of 
the  court  where  the  appointment  is  made,  and  the  administrator,  or 
special  administrator  until  displaced,  has  exclusive  control  over  the 
eetate. — ^Murphy  v.  Nett,  82. 

EXEMPTIONS. 

Statute — ^Liberal  Construction. 

1.  Under  the  rule  that  exemption  laws  must  be  liberally  construed, 
courts  do  not  regard  them  as  conferring  a  personal  right  upon  the 
debtor,  but  as  declaring  a  family  right  which  may  be  asserted  not 
only  by  a  husband  as  the  head  of  the  family,  but  by  the  wife  or  any 
other  person  upon  whom,  for  the  time  being,  the  care  of  the  family 
has  been  cast. — ^Mennell  v.  Wells,  141. 

Abandoned  Wife  may  Claim  Exemption — "Head  of  Family." 

2.  A  wife  who  has  been  abandoned  and  who  continues  thereafter  to 
farm  a  homestead  theretofore  occupied  by  her  husband,  to  maintain 
herself  and  infant  children  making  use  of  farming  implements,  etc^ 
for  that  purpose,  could  rightfully  claim  for  herself  exemption  of  such 
property  from  execution  under  a  judgment  against  the  husband,  the 
term  "head  of  a  family"  as  used  in  section  6825,  Bevised  Codes,  of 
the  exemption  statute,  including  an  abandoned  wife. — ^Mennell  v. 
Wells,  141. 

FALSE  PEETENSES. 
Evidence— Insufficiency, — see  Criminal  Law,  19. 

FEDEBAL  EMPLOYEES'  LEABILITT  ACT. 
See  Personal  Injuries,  29,  30. 

FELLOW-SEEVANT  DOCTBINE. 
See  Personal  Injuries,  22,  24. 

FENCES. 
Duty  of  railroads  to  fence  tracks, — see  Personal  Injuries,  32,  33. 

FINDINGS. 

Bequests — Befusal — ^Exceptions. 

1.  In  a  cause  tried  without  a  jury,  the  district  court  cannot  be  put 
in  error  for  failure  to  make  findings  not  requested,  nor  for  defective 
findings  not  specifically  excepted  to. — ^Joyee  v.  McDonald,  163. 
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Befusal  to  Submit — Not  Error. 

2.  The  judge  in  the  trial  of  an  equity  caae  may  call  a  jury  to  decide 
ifitBues  of  fact;  if  he  does  so,  he  may  submit  such  issues  as  he  chooses 
for  answer,  and  error  cannot  be  predicated  on  his  refusal  to  submit 
certain  requested  findings,  since  the  act  of  the  jury  in  such  case  is 
only  the  act  of  the  judge,  and,  when  adopted  by  the  judge,  is  considered 
as  emanating  from  him,  and  not  from  the  jury. — Yellowstone  Nat.  Bank 
V.  McCullough,  590. 

PINES. 
Validity  of  judgment, — see  Criminal  Law,  11-13. 

FIXTURES. 

Bule  for  Determining,  What  are. 

1.  Whether  what  would  otherwise  be  personal  property  hss  become 
a  fixture  by  reason  of  its  attachment  to  the  soil  is  primarily  a  ques- 
tion of  intention  on  the  part  of  the  person  attaching  it. — ^Montana 
Electric  Co.  v.  Northern  V.  Min.  Co.,  266. 

Presumptions. 

2.  The  attachment  of  personal  property  to  the  soil  in  the  manner 
indicated  by  sections  4427  and  4428,  Revised  Codes,  raises  a  dis- 
putable presumption  that  the  one  who  made  the  attachment  intended 
the  thing  affixed  to  become  a  part  of  the  realty. — Montana  Electric 
Co.  V.  Northern  V.  Min.  Co.,  266. 

Bule  for  Determining,  What  are. 

3.  As  a  general  rule,  in  addition  to  the  intention  of  the  person 
affixing  a  thing  to  land,  the  manner  in  which  it  is  affixed  and  its 
adaptability  to  the  use  to  which  the  land  is  applied,  determine 
whether  the  thing  affixed  is  realty  or  personalty;  the  relation  of  the 
parties  to  the  property  may,  however,  affect  the  application  of  the 
rule. — Montana  Electric  Co.  v.  Northern  V.  Min.  Co.,  266. 

Case  at  Bar — Bona  Fide  Purchaser. 

4.  Where  the  owner  of  a  mining  claim,  before  selling  it,  explained 
to  the  buyer  that  an  electric  hoist  which,  though  placed  upon  a  sub- 
stantial foundation  on  the  claim,  could  be  removed  without  material 
injury  to  either  claim  or  hoist,  and  had  been  used  in  mining  opera- 
tions under  a  lease  at  a  fixed  rental  per  month,  to  be  returned  to 
the  owner  at  the  expiration  of  the  term  of  hiring,  did  not  belong  to 
him,  but  had  been  installed  at  the  instance  of  a  company  which  had 
been  working  the  claim  under  an  option  to  purchase,  and  that  he 
was  merely  holding  it  as  security  for  the  money  due  him  from  such 
company,  the  buy^r  was  not  a  bona  fide  purchaser,  but  one  with 
notice,  and  therefore  not  entitled  to  claim  the  machinery  as  a  fixture. 
Montana  Electric  Co.  v.  Northern  Y.  Min.  Co.,  266. 

Estoppel. 

5.  Under  the  circumstances  as  detailed  in  paragraph  4  above,  the 
owner  of  the  boist  was  not  estopped  to  assert  a  claim  of  ownership. — 
Montana  Electric  Co.  v.  Northern  Y.  Min.  Co.^  266. 

FOBFEITUBES. 
Not  favored  by  courts, — see  Contracts,  23. 

FBAUDULENT  CONVEYANCES. 

Husband  and  Wife — Consideration — ^Burden  of  Proof. 

1.  Where  a  husband  conveyed  property  to  his  wife  through  an  inter- 
mediary, the  former  being  then  insolvent  to  the  wife's  knowledge, 
the  burden  of  showing  that  the  conveyance  was  made  for  an  ade- 
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ijuate  consideration  and  without  any  intention  to  defraud  tlie  cred- 
itors of  her  husband  was  on  the  wife. — Koopman  v.  Mansolf ,  48. 

Bame. 

2.  Inasmuch  as  the  intimate  relations  between  husband  and  wife 
afford  unusual  facilities  for  the  practice  and  concealment  of  fraud, 
dealings  between  them  will  be  closely  scrutinized  by  courts  when 
called  in  question. — Koopman  v.  Mansolf,  48. 

Same — Evidence — Sufficiency. 

3.  In  an  action  to  set  aside  a  conveyance  from  husband  to  wife  as  in 
fraud  of  creditors,  evidence  held  sufficient  to  justify  a  finding  that 
the  conveyance  was  without  consideration. — ^Koopman  v.  Mansolf, 
48. 

Same — Conveyance  to  Married  Woman  by  Stranger — Burden  of  Proof. 

4.  Transactions  between  a  married  woman  and  a  stranger  touching 
property  are  not  subject  to  the  same  scrutiny  as  those  had  between 
her  and  her  husband,  but  stand  upon  the  same  footing  as  if  she  were 
single;  hence  one  who  attacked  a  conveyance  of  property  of  a  mar- 
ried woman  by  a  stranger  on  the  ground  that  the  consideration  had 
been  paid  by  her  husband,  had  the  burden  of  showing  such  fact,  a 
mere  suspicion  that  it  was  fraudulent  being  insufficient  to  overturn 
it. — Koopman  v.  Mansolf,  48. 

Same — Action  to  Set  Aside — ^Prerequisite. 

5.  A  creditor  cannot  invoke  the  aid  of  equity  to  reach  his  debtor's 
assets  which  have  been  fraudulently  conveyed,  without  having  ac- 
quired a  lien  thereon  by  appropriate  proceedings  at  law,  or  unless 
a  trust  exists  therein  in  his  favor. — Koopman  v.  Mansolf,  48. 

FBUIT. 
See  Horticulture. 

GIFTS. 
Of  public  funds, — see  Contracts,  20,  21. 

Bight  of  stockholder  in  bank  to  donate  stock — ^Effect, — eee  Banks  and 
Banking,  8. 

HABEAS  COEPUS. 

Supervisory  Control — ^Not  Concurrent  Remedies 

1.  Edbeaa  corpus  and  supervisory  control  are  not  concurrent  reme- 
dies, and  one  cannot  be  invoked  in  aid  of  the  other.  The  former 
challenges  the  jurisdiction  of  the  lower  court,  while  the  latter  con- 
cedes it.— State  ex  rel.  Coleman  v.  District  Court,  195. 

Criminal  Law — Reformation  of  Judgpnent — Release  from  Imprisonment. 

2.  A  judgment  rendered  in  a  criminal  cause  in  disregard  of  the  pro- 
visions of  Chapter  14,  Laws  of  1915,  requiring  the  imposition  of  inde- 
terminate sentences,  held  not  entirely  void  so  as  to  warrant  the  uncon- 
ditional release  of  defendant  on  habeas  corpus,  but  capable  of  being 
corrected  on  motion  within  a  reasonable  time. — In  re  Collins,  215. 

Proper  Conviction — Erroneous  Sentence — Effect. 

3.  One  duly  convicted  but  unduly  sentenced  is  not,  on  habeas 
corpus,  entitled  to  an  absolute  discharge  from  custody,  but  must  be 
committed  for  resentence  and  judgment  according  to  law. — In  re 
Lewis,  539. 

HARMLESS  ERROR. 
See  Appeal  and  Error,  5,  25. 
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HEABSAY. 
See  Evidence. 

HEIESHIP. 

See,  alffo,   Executors   and   Administrators. 

Proceedings  to  determine, — see  Probate  Proceedings,  l-4» 

HORTICULTUEE. 

Police  Power — Destruction  of  Fruit. 

1.  The  protection  of  the  horticultural  industry  from  the  ravages  of 
insect  pests  or  dangerous,  contagious  fruit  diseases,  by  the  summary 
destruction  of  infected  fruits,  is  within  the  limits  of  the  police 
power  of  the  state. — Colvill  v.  Pox,  72. 

Destruction  of  Fruit  Capable  of  Use. 

2.  It  is  not  a  valid  objection  to  the  enforcement  of  a  police  regula- 
tion that  an  article  proscribed  may  be  put  to  profitable  use  without 
danger  to  anyone;  hence  where  plaintiff  had  boxed  apples  affected 
with  scab,  he  was  in  no  position  to  complain  that  the  statute  and  the 
regulations  of  the  state  board  of  horticulture  were  unreasonable  in 
permitting  the  destruction  of  the  whole  shipment,  because  a  portion 
of  it  was  capable  of  profitable  use. — Colvill  v.  Fox,  72. 

Executive  Officer — ^Judicial  Action — Constitution. 

3.  A  state  inspector  of  fruit  pests,  in  determining  whether  frait 
is  infected  with  a  fruit  disease,  does  not  act  judicially  within  the 
meaning  of  the  state  Constitution. — Colvill  v.  Fox,  72. 

Taking  Private  Property  for  Public  Use. 

4.  Held,  that  the  statutes  authorizing  the  state  inspector  of  fruit 
pests  to  destroy  fruit  affected  with  diseases  are  not  violative  of  sec- 
tion 14,  Article  III,  state  Constitution,  providing  that  private  prop- 
erty cannot  be  taken  or  damaged  for  public  use  without  just  com- 
pensation.— Colvill  V.  Fox,  72. 

Destruction  of  Fruit. 

5.  The  statutes  referred  to  above,  held  not  unconstitutional  as 
operating  to  deprive  the  owner  of  infected  fruit  of  his  property 
without  due  process  of  law,  inasmuch  as  in  his  action  against  the 
inspector  an  opportunity  was  given  him  to  determine  the  question 
whether  the  fruit  was  diseased,  and  if  not,  to  recover  damages  for 
its  destruction. — Colvill  v.  Fox,  72, 

Same — Police  Power — Hearing — Notice. 

6.  That  no  provision  for  a  hearing  or  for  notice  to  the  owner  of 
infected  fruit  is  provided  for  before  his  property  is  subjected  to 
destruction,  nor  provision  made  for  compensation,  held  not  valid 
reasons  for  declaring  the  statutes  invalid. — Colvill  v.  Fox,  7^ 

Same — Equal  Protection  of  Laws. 

7.  The  statutes  above  are  not  unconstitutional  as  denying  the  owner 
the  equal  protection  of  the  laws,  since  they  are  general  in  terms, 
uniform  in  application,  and  comprehend  all  fruit  similarly  infected. 
Colvill  V.  Fox,  72. 

HUSBAND  AND  WIFE. 

See,  also,  Exemptions,  1,  2;  Fraudulent  Conveyances,  1-4. 

Mortgages — Wife  not  a  Bedemptioner. 

1.  The  wife  of  a  mortgagor  of  real  property  is  not,  by  virtue  ef 
her  relationship  to  him,  a  "redemptioner,"  as  that  term  is  defined  by 
amended  section  6837,  Revised  Codes  (Laws  1913,  Chap.  107). — ^Mar- 
cellus  V.  Wright,  559. 
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Same — ^Foreclosure  Sale — Bight  of  Wife. 

2.  A  wife  may  purchase  her  husband's  real  estate  at  executian  or 
foreclosure  sale,  either  directly  or  through  the  medium  of  a  trustee, 
and  hold  it  as  ner  separate  property,  if  the  transaction  is  bona  fide 
and  payment  is  made  with  her  own  money. — ^Marcellus  v.  Wright, 
.   669. 

INDEBTEDNESS. 

6ee  Cities  and  Towns,  7. 

INFORMATIONS. 
Indorsement  of  Witnesses,  on, — see  Criminal  Law,  1-3. 

INHERITANCE  TAX. 

Family  Allowance — ^Deduction  from  Value  of  Estate. 

1.  Inasmuch  as  moneys  paid  out  of  an  estate  for  family  allowance 
do  not  pass  by  the  inheritance  laws  of  the  state,  they,  with  other 
proper  charges,  must  be  deducted  from  the  value  of  the  estate  as 
flxe^  for  inheritance  purposes,  and  only  the  residue,  if  sufficient  in 
value,  ia  subject  to  the  tax. — ^In  re  Blackburn's  Estate,  234. 

INJUNCTION. 
See,  also.  Mines  and  Mining,  1-3. 

Cities  and  Towns — ^Illegal  Expenditures — Right  of  Taxpayer. 

1.  In  the  'absence  of  legislation  placing  the  right  to  interfere  with 
a  threatened  unlawful  expenditure  by  a  municipal  corporation  in  the 
hands  of  some  public  officer,  any  taxpayer  may  maintain  an  action 
for  that  purpose. — MilUgan  v.  City  of  Miles  City,  374. 

INSPECTOR  OF  FRUIT  PESTS. 
See  Horticulture. 

INSTRUCTIONS. 
See,  also.  Criminal  Law. 

Submission  of  Defective  Counts — General  Verdict — ^PresumptionB. 

1.  Where  the  district  court  submitted  instructions  analvzing  the 
issues  sought  to  be  framed  upon  three  counts  of  the  complaint,  two 
of  which  were  insufficient,  telling  the  jury  that  if  they  found  the 
allegations  of  any  one  of  them  proved  by  a  preponderance  of  the 
evidence,  their  verdict  should  be  for  the  plaintiff,  and  a  general  ver- 
dict was  returned,  the  presumption  cannot  be  indulged  that  the 
verdict  was  founded  upon  the  good  count  rather  than  upon  the  defec- 
tive ones. — Martin  v.  Northern  Pacific  Ry.  Co.,  31. 

Proper  Submission  of  Issues. 

2.  A  fair  and  impartial  trial  comprehends  a  trial  upon  the  issues 
properly  submitted  to  the  jury  on  the  court's  instructions. — ^Martin 
V.  Northern  Pacific  Ry.  Co.,  31. 

Turntable  Doctrine— Erroneous  Instruction. 

3.  An  instruction  in  an  action  based  upon  the  liability  of  a  railroad 
company  under  the  turntable  doctrine,  that  if  an  owner  of  property 
maintains,  exposed  thereon,  a  device  which  is  peculiarly  and  un- 
usually attractive  to  children  of  youth  and  inexperience  and  they 
are  attracted  by  H,  they  are  not  trespassers,  held  erroneous  in 
omitting  the  element  of  knowledge  on  the  part  of  the  owner  that  the 
device  was  unusually  dangerous  and  alluring  to  children  of  tender 
years,  and  that  they  were,  or  were  likely  to  be,  attracted  by  it. — 
Martin  v.  Northern  Pacific  Ry.  Co.,  31. 

61  Mont.— 42 
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Improper  Hem  arks  by  Judge — Curing  Error. 

4.  Where  the  trial  judge  of  his  own  motion  instructed  the  jury  to 
disregard  certain  remarks  made  by  him  during  the  trial  and  claimed 
by  appellant  to  have  been  improper,  error  in  this  respect  was  not 
available. — Conway  v.  Monidah  Trust,  113. 

Grand  and  Petit  Larceny. 

6.  Where  defendant  is  charged  with  grand  larceny,  the  value  of  the 
property  alleged  to  have  been  taken  being  admittedly  in  excess  of 
$50,  instructions  as  to  petit  larceny  should  not  be  submitted. — State 
V.  Karri,  157. 

Binding  upon  Jury. 

6.  The  instructions  of  the  court,  whether  right  or  wrong,  are  bind- 
ing upon  the  jury,  provided  they  are  applicable  within  the  issues. — 
Smith  V.  Barnes,  202. 

Parties  as  Witnesses — Credibility. 

7.  Where  no  instruction  whatever  had  been  given  the  jury  touching 
the  credibility  of  witnesses,  one  to  the  effect  that  in  determining  the 
credibility  of  parties  when  testifying  as  witnesses  they  might  take 
into  account  the  fact  that  they  are  interested  in  the  result  of  the 
action,  was  not  objectionable;  held,  however,  that  the  better  practice 
is  to  give  one  general  instruction  upon  the  subject  applicable  to  wit- 
nesses of  all  classes. — ^Murray  v.  City  of  Butte,  258. 

Credibility  of  Witnesses. 

8.  In  instructing  the  jurjr  as  to  the  manner  in  which  they  should 
exercise  their  power  of  judging  the  effect  of  evidence,  the  court 
should  be  guided  by  the  provisions  of  section  8028,  Revised  Codes, 
which  are  authoritative  and  sufficient. — Murray  v.  City  of  Butte, 
258. 

INTEBPLEADEB. 

See  Counties,  4. 

INTERSTATE  COMMERCE. 
What  does  not  constitute, — ^see  Personal  Injuries,  29. 

INTOXICATIN0  LIQUORS. 
Local  option, — see  Elections,  2-7. 

ISSUES. 

Trial — ^Instructions — ^Proper  Submission  of. 

1.  A  fair  and  impartial  trial  comprehends  a  trial  upon  the  issues 
properly  submitted  to  the  jury  on  the  court's  instructions. — ^Martin 
V.  Northern  Pac.  By.  Co.,  31. 

JUDGMENTS. 
See,  also,  Criminal  Law;  Eminent  Domain. 

On  Pleadings — ^When  Improper. 

1.  Where  the  pleadings  present  a  material  issue,  a  motion  for  Judg- 
ment on  the  pleadings  does  not  lie,  and  a  judgment  entered  thereon 
cannot  be  upheld. — R.  M.  Cobban  Realty  Co.  v.  Donlan,  58. 

What  does  not  Constitute. 

2.  A  recital  in  the  minutes  of  a  district  court,  in  a  prosecution  for 
practicing  medicine  without  a  license,  that  "the  court  ordered  that 
the  defendant  be  punished  by  paying  a  fine  of  $300,''  is  not  a  "judg- 
ment."—State  V.  Dodd,  100. 
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Water  Biglits — ^Failure  to  Enter — ^Dismissal — ^When  Improper. 

3.  Where  all  the  parties  to  a  water  right  suit  were  equally  neglect- 
ful in  failing  to  have  judgment  entered  for  about  eight  years  after 
rendition  thereof,  the  trial  court  properly  denied  a  motion  to  dismiss, 
inasmuch  as  by  dismissal  the  respective  rights  of  the  parties  settled 
in  said  judgment  would  have  been  left  unsettled  and  the  controversy 
renewed,  contrary  to  the  design  of  subdivision  6,  of  section  6714, 
Be  vised  Codes,  under  which  an  action  may  be  dismissed  when  a  party 
entitled  to  judgment  omits  to  have  the  same  entered  within  six 
months. — Joyce  v.  McDonald,  163. 

Default  Judgments — ^Vacation — ^Evidence — Sufficiency. 

4.  An  order  setting  aside  a  default  judgment  will  be  allowed  to 
atand  in  the  absence  of  a  showing  that  the  evidence  presented  was 
insufficient  to  warrant  the  relief. — ^Morehouse  v.  Bynum,  289. 

Same — ^Vacation — ^Limitation  of  Time — ^Inapplicability. 

5.  The  provision  of  section  6589,  Revised  Codes,  that  a  motion  to 
vacate  a  default  judgment  must  be  presented  within  six  months 
"after  such  judgment  was  taken,"  applies  only  to  the  case  of  one 
who  seeks  relief  from  the  consequences  of  his  own,  not  someone  else's 
mistake,  inadvertence,  surprise  or  excusable  neglect. — Morehouse  v. 
Bynum,  289. 

Same — ^Proposed  Answer — Bill  of  Exceptions — ^Presumptions. 

6.  Where  the  bill  of  exceptions  on  appeal  from  an  order  vacating 
a  default  judgment  recited  that  defendant's  proposed  answer  was 
submitted  to  the  court  at  the  time  the  motion  was  heard,  it  will  be 
presumed  on  appeal,  in  its  absence  from  the  bill,  that  the  answer 
was  sufficient  to  present  a  defense  upon  the  merits,  and  that  defend- 
ant would  be  injuriously  affected  by  the  judgment  if  permitted  to 
atand. — ^Morehouse  v.  Bynum,  289. 

Same — ^Vacation — When  Motion  to  be  Granted. 

7.  A  motion  to  set  aside  a  default  judgment,  if  made  promptly 
and  supported  by  a  showing  which  convinces  the  court  of  its  merits, 
or  which  leaves  the  court  in  doubt^  or  upon  which  reasonable  minds 
might  differ,  should  be  granted. — Miorehouse  v.  Bynum,  289. 

Same — Clodefendants — Error  in  Order. 

8.  Where  one  of  two  defendants  against  whom  a  default  judgment 
had  been  entered  did  not  ask  for  relief  by  way  of  setting  it  aside, 
his  inclusion  in  an  order  vacating  the  judgment  was  error. — More- 
house V.  Bynum,  289. 

Kame — Mistake — Date — ^Immaterial  Error. 

9.  A  mistake  as  to  the  date  in  which  a  default  judgment  was  ren- 
dered, made  in  an  order  granting  a  motion  to  vacate  it,  is  not  of 
sufficient  importance  to  render  it  of  no  effect. — Morehouse  v.  Bynum, 
289. 

JURISDICTION. 

See,  also,  Certiorari;  District  Courts. 

Bill  of  Exceptions — ^Extension  of  Time— Loss  of  Jurisdiction. 

1.  Where  the  district  court  granted  extensions  of  time  for  the 
preparation  of  a  bill  of  exceptions  upon  motion  for  new  trial  amount- 
ing in  all  to  ninety-four  days,  without  the  consent  of  the  adverse 

Sarty,  contrary  to  the  express  provision  of  section  7190,  Revised 
odes,  which  limits  such  extensions  to  ninety  days,  it  lost  jurisdic- 
tion to  determine  the  motion. — Evans  v.  Oregon  Short  Line  R.  R. 
Co.,  107. 

Loss  of — Effect. 

2.  Where  the  trial  court  had  lost  jurisdiction  to  determine  a  motion 
for  new  trial,  neither  waiver  by  failure  to  object,  nor  an  express 


660  Local  Option. 

stipulation  to  that  effect,  nor  anything  done  by  opposing  eounsel 
at  the  hearing,  could  restore  it. — Evans  v.  Oregon  Short  Line  B.  B. 
Co.,  107. 

Appeal  and  Error — Regularity — Presumptions. 

3.  The  presumption  of  regularity  attaching  to  new  trial  proceedings 
in  the  lower  court  was  overcome  where  the  record  affirmatively 
disclosed  that  jurisdiction  had  been  lost  to  determine  the  motion. — 
Evans  v.  Oregon  Short  Line  B.  B.  Co.,  107. 

How  Assailed. 

4.  If  a  court  has  lost  jurisdiction,  a  judgment  or  order  entered  in 
the  action  is  a  nullity,  and  when  the  infirmity  appears  upon  its 
face,  may  be  assailed  either  on  appeal,  or  by  motion  to  set  aside, 
or  by  objection  when  introduced  in  evidence. — Evans  v.  Oregon  Short 
Line  B.  B.  Co.,  107. 

JUBY. 

See,  also,  Verdicts. 
Instructions  Binding  upon. 

1.  The  instructions  of  the  court,  whether  right  or  wrong,  are  bind- 
ing upon  the  jury,  provided  they  are  applicable  within  the  issues. — 
Smith  V.  Barnes,  202. 

JUSTICES  OF  THE  PEACE. 
See  Attachment,  6-8. 

KIDNAPING. 
See  Criminal  Law,  7. 

LACHES. 

See,  also,  Mortgages,  5-8. 

Bevocation  of  Letters  of  Administration. 

1.  Where  nearly  seventeen  months  after  the  appointment  of  an  ad- 
ministrator had  elapsed  before  a  petition  seeking  the  revocation  of 
his  letters  and  the  appointment  of  the  nominee  of  a  nonresident  heir 
was  filed,  a  dismissal  of  the  petition  was  justified  on  the  ground  of 
unreasonable  delay. — In  re  Inf  elise's  Estate,  18. 

LANDLOBD  AND  TENANT. 
See  Unlawful  Detainer,  1-5. 

LABCENY. 
See  Criminal  Law,  9. 

LAST  CLEAB  CHANCE  DOCTBINE, 
See  Personal  Injuries,  S7-42. 

LAW  OF  THE  CASE. 
See  Appeal  and  Error,  3. 

LEGISLATUBE. 

Enrolled  bills — Conclusiveness, — see  Statutes  and  Statutory  Constrnction. 
12. 

Powers, — see  Statutes  and  Statutory  Construction,  2-4. 

LOCAL  OPTION. 
See  Elections,  2-7. 
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LOGS  AND  LOGGING. 
See  Beal  Property,  1-4. 

MANDAMUS. 
BeinstAtement  of  police  officer, — see  Cities  and  Towns,  1. 

MASTEB  AND  SERVANT. 
See  Personal  Injuries,  14,  21-42. 

METROPOLITAN  POLICE  LAW. 
See  Cities  and  Towns,  1. 

MINES  AND  MINING. 
See,  also,  Personal  Injuries,  14. 

Reciprocal  Injunction  Pendente  Lite — Right  to  Complain. 

1.  Where,  in  an  action  to  quiet  title  to  ore  bodies,  both  parties 
asked  for  an  injunction  pendente  lite  and  the  court  granted  one  in 
effect  restraining  both  from  conducting  mining  operations  in  the 
ground  in  dispute  until  the  rights  of  the  parties  could  be  finally  de- 
termined, the  appellant  had  no  just  cause  for  complaint. — Anaconda 
Copper  Min.  Co.  v.  Pilot-Butte  Min.  Co.,  443. 

Injunction — Conflict  in  Evidence — Discretion. 

2.  Where,  in  the  class  of  cases  referred  to  in  the  above  paragraph, 
there  is  a  substantial  conflict  in  the  evidence,  the  exercise  of  the 
discretionary  power  lodged  in  the  district  court  to  grant  or  refuse 
to  grant  an  injunction  will  not  be  disturbed,  except  in  case  of  mani- 
fest abuse. — Anaconda  Copper  Min.  Co.  v.  Pilot-Butte  Min.  Co.,  443. 

Same — Evidence — Erroneous  Admission — How  Viewed  on  Appeal. 

3.  There  being  sufficient  competent  evidence  in  the  record  to  sus- 
tain his  decision,  and  it  not  appearing  that  it  was  in  part  based  upon 
evidence  claimed  to  have  been  erroneously  admitted,  it  will  be  pre- 
sumed on  appeal  that  in  arriving  at  his  conclusion  to  grant  an  in- 
junction pendente  lite^  the  trial  judge  excluded  from  consideration 
all  such  evidence. — Anaconda  Copper  Min.  Co.  y.  Pilot-Butte  Min. 
Co.,  443. 

MISDEMEANOBS. 

Judgment  imposing  fine  and  imprisonment  for  nonpayment, — see  Crim- 
inal Law,  11-13. 

MISTAKE. 

In  date  on  which  default  judgment  rendered — Effect, — see  Judgments,  9. 

MOOT  QUESTIONS. 
See  Appeal  and  Error,  20. 

MOBTGAGES. 

Chattel  Mortgages — Benewal — Single  Debt — Several  Notes. 

1.  A  single  debt  secured  by  one  chattel  mortgage  did  not  become 
two  separate  debts  by  the  giving  of  two  promissory  notes,  one  of 
which  was  payable  within  six  months  and  the  other  within  a  year, 
so  as  to  require  the  filing  of  an  affidavit  of  renewal  of  the  mortgage 
within  sixty  days  after  tne  due  date  of  the  first  note,  as  would  have 
been  the  case,  under  section  5763,  Bevised  Codes,  if  one  or  both  of 
the  notes  had  fallen  due  after  the  lapse  of  one  year. — First  National 
Bank  of  Miles  City  t.  Marshall,  224. 
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Same — Compliance  With  Statute. 

2.  The  validity  of  a  chattel  mortgage  in  the  first  instance,  the  dura- 
tion of  the  lien  created  by  it,  and  the  right  to  extend  or  renew  it, 
rest  upon  a  compliance  with  the  provisions  of  the  statute. — ^First 
Nat.  Bank  of  Miles  City  v.  Marshall,  224. 

Same — Taking  Possession  of  Property. 

3.  Where  a  chattel  mortgage  stipulates  that  the  mortgagee  may,  at 
the  due  date  of  the  first  of  two  notes  secured  by  the  mortgage,  take 
possession  of  the  property,  he  is  not  bound  to  do  so  to  preserve  his 
lien,  but  may  exercise  his  option  in  this  regard;  the  lien  not  being 
impaired  in  any  wise  by  nonaction  in  this  respect. — First  Nat.  Bank 
of  Miles  City  v.  Marshall,  224. 

Same — Subsequent  Encumbrancers. 

4.  Quaere:  May  a  subsequent  encumbrancer,  with  knowledge  of  *a 
prior  mortgage,  during  its  life  insist  that  he  acquired  a  superior 
right  by  the  failure  of  the  first  mortgagee  to  renew  his  lienf — First 
Nat.  Bank  of  Miles  City  v.  Marshall,  224. 

Equity — Deed  Absolute — Laches. 

5.  In  an  action  to  have  a  deed  absolute  declared  a  mortgage,  held, 
that  plaintiff  was  not  entitled  to  equitable  relief  because  of  laches, 
it  appearing  that  for  eighteen  months  after  the  issuance  of  the  deed, 
the  grantee  paid  the  taxes  and  collected  the  rents,  the  grantor 
asserting  no  claim,  and  not  tendering  any  repayment;  that  for  eight 
months  thereafter  he  stood  idly  by  while  the  administrator  of  the 
estate  of  his  grantee  paid  the  taxes  and  caused  extensive  repairs 
to  be  made  on  the  property,  until  by  decree  of  distribution  the 
title  became  vested  in  defendants,  and  that  for  eighteen  months 
more  he  remained  silent  while  the  latter  paid  the  taxes,  collected 
the  rents,  and  while  the  interest  of  one  of  them  was  sold  on  execu- 
tion in  his  presence,  the  plaintiff  offering  no  excuse  or  explanation 
for  his  delay  in  bringing  suit. — Biley  v.  Blacker,  364. 

Same — Laches — Change  of  Condition  of  Parties — Effect. 

6.  Laches,  as  a  bar  independent  of  the  statute  of  limitations,  means 
negligence  in  the  assertion  of  a  right,  and  exists  where  there  has 
been  unexplained  delay  of  such  duration  or  character  as  to  render 
the  enforcement  of  an  asserted  right  inequitable. — Biley  v.  Blacker, 
364. 

Same — Laches — Death  of  Party — Effect. 

7.  The  death  of  one  of  the  parties  to  a  transaction,  equitable  relief 
in  which  is  sought  by  one  of  them,  is  such  a  material  change  of  their 
relations  as  renders  the  doctrine  of  laches  applicable. — Biley  v. 
Blacker,  364. 

Same — Laches — Statutes — Redemption  of  Property. 

8.  While  in  the  case  of  a  confessed  or  ascertained  mortgage,  the 
rule  obtains  as  declared  by  section  5732,  Bevised  Codes,  that  a  person 
having  an  interest  in  property  subject  to  a  lien  may  redeem  it  at 
any  time  after  the  claim  is  due  and  before  his  right  of  redemption 
is  foreclosed,  it  is  not  controlling  in  a  suit  in  which  it  is  sought  to 
establish  by  oral  evidence  that  a  deed  absolute  in  form  is  in  fact 
a  mortgage,  but  in  such  an  action  the  defense  of  laches  may  be  inter- 
posed.— Biley  v.  Blacker,  364, 

Husband  and  Wife — Bedemptioner. 

9.  The  wife  of  a  mortgagor  of  real  property  is  not,  by  virtue  of 
her  relationship  to  him,  a  "redemptioner,''  as  that  term  is  defined 
by  amended  section  6837,  Bevised  Codes  (Laws  1913,  Chap.  107). — 
Marcellus  v.  Wright,  559. 
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Foreelosnre  Sale— Right  of  Wife. 

10.  A  wife  may  purchase  her  husband's  real  estate  at  execution  or 
foreclosure  sale,  either  directly  or  through  the  medium  of  a  trustee, 
and  hold  it  as  her  separate  property,  if  the  transaction  is  bona  fide 
and  payment  is  made  with  her  own  money. — Marcellua  v.  Wright, 
669. 

Foreclosure — Evidence — Fraud — Mistake. 

11.  Evidence  in  a  suit  to  have  a  deed  absolute  foreclosed  as  a  mort- 
gage, Tield  not  to  sustain  an  allegation  of  fraud  or  mistake  in  its 
execution. — Yellowstone  National  Bank  v.  McCullough,  690. 

Becordation — Estoppel. 

12.  Where  the  grantee,  under  a  deed  absolute,  which  he  sought  to 
foreclose  as  a  mortgage,  had  placed  the  instrument  on  record  prior 
to  the  time  his  grantor  had  conveyed  to  defendant,  he  was  not  es- 
topped to  claim  a  lien  on  the  property  by  remaining  silent,  with 
knowledge  that  the  grantor  was  negotiating  with  defendant  and  thus 
permitting  him  to  complete  the  transaction;  by  having  the  deed 
recorded  he  had  done  all  required  of  him  as  to  giving  notice. — 
Yellowstone  National  Bank  v.  Mc€ullough,  690. 

Same — Estoppel — Evidence — Immateriality. 

13.  Under  the  circumstances  asset  forth  in  paragraph  12,  supra,  evi- 
dence that  at  the  time  defendant  was  negotiating  with  plaintiff's 

frantor,  and  for  some  time  thereafter,  the  latter  was  responsible 
nancially,  but  subsequently  became  bankrupt,  was  immaterial,  since, 
by  recording  his  deed,  plaintiff's  obligation  to  the  public  as  to  notice 
was  performed,  and  his  right  could  not  be  affected  by  the  grantor's 
subsequent  insolvency. — ^Yellowstone  National  Bank  v.  McCullough, 
690. 

Same — Evidence  by  County  Clerk — ^Immateriality. 

14.  Evidence  that  the  defendant  had  made  inquiry  of  the  county 
clerk  to  ascertain  whether  his  immediate  ^antor  could  give  title, 
and  that  the  clerk  informed  him  that  his  title  was  good,  was  inad- 
missible, since  the  plaintiff  could  not  be  bound  by  a  negligent  act 
of  the  clerk. — Yellowstone  National  Bank  v.  McCullough,  690. 

MOTIONS. 
To  strike  evidenctf,  when  too  late, — see  Pleading  and  Practice,  7. 

MUNICIPAL  CORPORATIONS. 
See  Cities  and  Towns;  Countieik 

NEGLIGENCE. 
See  Personal  Injuries;  Real  Property. 

NEGOTIABLE  INSTRUMENTS. 
See,  also,  Mortgages,  1. 

Promissory  Notes — ^Who  Liable  Thereon. 

1.  To  hold  a  person,  or  his  estate  liable  on  a  promissory  note,  his 
name  must,  under  section  6866,  Revised  Codes,  appear  thereon. — First 
National  Bank  v.  Cottonwood  Land  Co.,  644. 

Benewal — Paymcmt — Novation. 

2.  The  renewal  of  a  promissory  note  without  change  in  the  parties 
operates  only  to  extend  the  time  of  payment,  and  does  not,  unless  made 
such  by  special  agreement,  constitute  payment  of  the  debt  or  discharge 
of  the  original  obligation. — First  National  Bank  v.  Cottonwood  Land 
Co.,  644. 
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Same — Payment — PresnmptionB. 

3.  In  the  absence  of  an  affirmative  showing  that  a  renewal  note  was 
given  and  accepted  as  a  discharge  and  payment  of  the  original  debt, 
the  presumption  of  payment  will  not  be  indulged. — Pirst  National  Bank 
T.  Cottonwood  Land  Co.,  544. 

NEW  TEIAL. 

Bill  of  Exceptions — Extension  of  Time — Loss  of  Jurisdiction. 

1.  Where  the  district  court  granted  extensions  of  time  for  the  prepa- 
ration of  a  bill  of  exceptions  upon  motion  for  new  trial  amounting 
in  all  to  ninety-four  da3rs,  without  the  consent  of  the  adverse  party, 
contrary  to  the  express  provision  of  section  7190,  Bcvised  Codes,  which 
limits  such  extensions  to  ninety  days,  it  lost  jurisdiction  to  determine 
the  motion. — Evans  v.  Oregon  Short  Line  Bw  B.  Co.,  107. 

Sam^ — Loss  of  Jurisdiction — Effect. 

2.  Where  the  trial  court  had  lost  jurisdiction  to  determine  a  motion 
for  new  trial,  neither  waiver  by  failure  to  object,  nor  an  express 
stipulation  to  that  effect,  nor  anything  done  by  opposing  counsel  at 
the  hearing,  could  restore  it. — Evans  v.  Oregon  Short  Line  B.  B.  Co., 
107. 

Appeal  and  Error — Regularity — Presumptions. 

3.  The  presumption  of  regularity  attaching  to  new  trial  proceedings 
in  the  lower  court,  was  overcome  where  the  record  affirmatively  dis- 
closed that  jurisdiction  had  been  lost  to  determine  the  motion. — Evans 
V.  Oregon  Short  Line  B.  B.  Co.,  107. 

Jurisdiction — How  Assailed. 

4.  If  a  court  has  lost  jurisdiction,  a  judgment  or  order  entered  in 
the  action  is  a  nullity,  and  when  the  infirmity  appears  upon  its  face, 
may  be  assailed  either  on  appeal,  or  by  motion  to  set  aside,  or  by 
objection  when  introduced  in  evidence. — Evans  v.  Oregon  Short  Line 
B.  B.  Co.,  107.. 

Bill  of  Exceptions — Authentication. 

5.  A  bill  of  exceptions  on  motion  for  new  trial  not  authenticated  in 
any  way  cannot  be  considered  on  appeal. — Joyce  v.  McDonald,  163. 

Defective  Bill  of  Exceptions — Effect. 

6.  A  bill  of  exceptions  is  not  entitled  to  consideration,  as  a  matter 
of  right,  where  some  of  a  number  of  proposed  amendments  thereto 
were  allowed  but  the  bill  as  amended  was  never  engrossed,  thus  ren- 
dering it  impossible  to  determine  what  should  be  included  therein. — 
Great  Northern  By.  Co.  v.  Benjamin,  167. 

Misconduct  of  Jury — Quotient  Verdicts — ^Affidavits — Insufficiency. 

7.  Affidavits  filed  in  support  of  a  motion  for  new  trial  on  the  ground 
of  misconduct^  of  the  jury  in  resorting  to  chance  in  arriving  at  their 
verdict,  reviewed  and  held  so  contradictory  as  to  leave  the  issue  in 
doubt  and  justify  a  holding  that  the  complaining  party  had  not  sus- 
tained his  attack  upon  the  verdict  by  a  preponderance  of  the  evidence. 
Great  Northern  By.  Co.  v.  Benjamin,  167. 

New  Trial  Orders — Presumptions. 

8.  Where  a  motion  for  nerw  trial  was  heard  and  denied  by  a  judge 
other  than  the  one  who  tried  it,  his  order  cannot  be  aided  by  those 
presumptions  which  are  indulged  in  favor  of  a  like  order  when  made 
by  the  trial  judge. — Smith  y.  Barnes,  202. 
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NOTICE. 
See,  also,  Recordation  of  Instraments. 
Of  agent  imputable  to  principal, — see  Corporations,  1. 
Of  personal  injury  due  to  defective  sidewalk, — see  Personal  Injuries*,  17-19. 

OFFEB  OF  PEOOF. 
Erroneous  rejeetion^ — see  Evidence,  6. 

OFFICE  AND  OFFICERS. 
See,  also,  Horticulture,  1-7;  Police  OfGLcers. 

Public  OfAeers— Official  Bonds— Sureties— Liability. 

1.  Where  the  law  defines  the  duties  of  a  public  officer,  his  sureties 
are  responsible  for  tha  faithful  performance  of  such  duties  only,  and 
not  for  acts  not  pertaining  thereto;  hence  an  action  did  not  lie  against 
the  sureties  on  a  county  assessor's  bond  to  recover  moneys  improperly 
paid  to  him  as  compensation  for  the  collection  by  him  of  certain  city 
taxes,  a  duty  imposed  by  law  upon  other  of&cers. — City  of  Butte  v. 
Bennetts,  27. 

ORDERS. 
After  final  judgment, — see  Appeal  and  Error,  6. 
Nonappealable^ — see  Appeal  and  Error,  14. 

OSTEOPATHY. 
800  Physicians  and  Surgeons,  2,  3, 

PARTIES. 

"Adverse"  party, — ^see  Appeal  and  Error,  24. 

As  witnesses, — see  Instructions,  7. 

Defect  of, — see  Pleading  and  Practice,  28. 

Erroneous  inclusion  of  coparty  in  order  setting  aside  default, — see  Judg- 
ments, 8. 

In  proceeding  to  determine  heirship, — see  Probate  Proceedings,  2. 

Right  of  coparties  to  disqualify  district  judge, — see  District  Courts,  ft 

To  taxpayer's  action, — see  Counties,  4. 

PARTNERSHIP. 
Insufficiency  of  Evidence. 

1.  A  contract  which  provided  that  A  should  furnish  B  money  to  pur- 
chase horses;  B  to  ship  the  animals  to  A  for  sale;  A  to  repay  himself 
for  the  money  advanced  from  the  proceeds  of  the  sales  and  to  receive 
a  commission ;  A  and  B  to  divide  the  profits  equally — held  not  to  have 
constituted  the  parties  partners. — Flathead  County  State  Bank  v. 
Ingham,  438. 

PERSONAL  INJURIES. 

Railroads — ^Defective   A{)plia  nces— Complaint — Indefiniteness. 

1.  In  an  action  for  the  death  of  a  seven  year  old  boy  in  a  railroad 
yard,  an  allegation  that  a  freight-car  in  which  he  was  playing  when 
killed  had  been  left  in  a  defective  condition  for  a  long  time  prior  to 
the  accident  was  too  indefinite  to  show  a  duty  on  the  part  of  defend- 
ant company  to  make  repairs. — Martin  v.  Northern  Pacific,  31. 
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Same — Self-imposed  Duty — Failure  not  Negligence. 

2.  Where,  although  not  required  to  do  so  by  statute  or  ordinance^  a 
railroad  company  attempts  to  perform  the  self-imposed  duty  of  keeping 
children  out  of  its  yards,  negligence  in  this  regard  is  not  aetionablis. — 
Martin  v.  Northern  Pacific,  31. 

Same — Turntable  Doctrine — Proximate  Cause. 

3.  To  bring  a  case  within  the  doctrine  of  the  turntable  cases  the 
attractiveness  of  the  alleged  nuisance  must  have  been  the  proximate 
cause  of  the  injury. — Martin  v.  Northern  Pacific,  31. 

Same— Turntable  Doctrine — Complaint — Sufficiency. 

4.  A  complaint  alleging  that  a  frdght-car  in  which  a  boy  of  tender 
years  was  killed  was  peculiarly  attractive  to  children  because  of  its 
shape  and  defective  condition  and  was  an  implied  invitation  to  them 
to  enter  and  play  thereon,  and  that  deceased,  attracted  by  it,  did  go 
upon  it  and  was  killed  because  of  its  defective  condition,  was  sufficient 
to  warrant  recovery  under  the  turntable  doctrine. — ^Martin  v.  Northern 
Pacific,  31. 

Same — Trespassers — Proper  Defense. 

5.  Where  a  trespasser  of  the  age  of  discretion  and  capable  of  ap- 
preciating the  danger  incident  to  being  in  a  railroad  yard  is  killed, 
the  railway  company  may  successfully  defend  an  action  for  damages 
upon  the  theory  that  he  was  wrongfully  upon  its  property  and  that  it 
owed  him  no  duty  other  than  to  refrain  from  willful  or  wanton  acts 
which  might  occasion  injury. — Martin  v.  Northern  Pacific,  31. 

Same — Turntable  Doctrine — Erroneous  Instruction. 

6.  An  instruction  in  an  action  based  upon  the  liability  of  a  railroad 
company  under  the  turntable  doctrine,  that  if  an  owner  of  property 
maintains,  exposed  thereon,  a  device  which  is  peculiarly  and  unusually 
attractive  to  children  of  youth  and  inexperience  and  they  are  attracted 
by  it,  they  are  not  trespassers,  held  erroneous  in  omitting  the  element 
of  knowledge  on  the  part  of  the  owner  that  the  device  was  unusually 
dangerous  and  alluring  to  children  of  tender  years,  and  that  they 
were,  or  were  likely  to  be,  attracted  by  it. — ^Martin  v.  Northern 
Pacific,  31. 

Cities  and  Towns — Notice — ^Surplusage. 

7.  Matter  additional  to  that  required  by  section  3289,  Bevised  Codes, 
to  be  stated  in  a  notice  to  a  city  of  injuries  received  because  of  a 
defect  in  one  of  its  streets  must  be  treated  as  surplusage. — Irving 
V.  Town  of  Stevensville,  44. 

Same — Contributory  Negligence — Burden  of  Proof. 

8.  Where  neither  his  complaint  nor  his  proof  disclosed  that  plaintiif 
was  guilty  of  contributory  negligence  or  that  his  injury  was  proxi- 
mately caused  by  any  act  of  his,  the  burden  of  proving  contributory 
negligence  rested  upon  defendant  city. — Irving  v.  Town  of  Stevens- 
ville, 44. 

Same — Streets — Safe  Condition — Presumptions. 

9.  Plaintiff  was  not  obliged  to  keep  a  constant  lookout  for  defects 
in  a  street,  but  had  a  right  to  presume  that  it  was  in  a  reasonably  safe 
condition  for  travel. — Irving  v.  Town  of  Stevensville,  44. 

Same — Special  Damages — Pleading — Evidence. 

10.  Evidence  of  loss  of  time  or  earnings  is  itiadmissible  in  a  personal 
injury  action,  imless  specially  pleaded. — Irving  v.  Town  of  Stevens- 
ville, 44. 

Same — Special  Damages — Error — Disposition  of  Cbuse. 

11.  Where  evidence  of  special  damages  by  way  of  loss  of  time  and 
earnings  was  improperly  admitted  (see  paragraph  10  above),  and  no 
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other  error  appeared  necessitating  a  reversal  of  the  judgment,  a  new 
trial  ordered  unless  plaintiff  consent  to  a  reduction  of  the  judgment 
to  the  extent  of  the  special  damages  thus  shown. — Irving  v.  Towti  of 
StevensvillC;  44. 

iMdenee — Similar  Injuries — Inadmissible,  When. 

12.  Where,  in  an  action  for  personal  Injuries,  it  was  contended  that 
there  were  no  marks  on  plaintiff's  skull  to  indicate  that  he  had  been 
hurt  seriously  by  a  foil,  and  a  physician  had  testified  that  an  injury 
did  not  necessarily  follow  from  a  fall,  that  he  had  himself  suffered 
one  which  left  a  mark  on  his  head,  resembling  a  fracture  of  the  skull, 
and  from  which  no  serious  consequences  resulted,  refusal  to  permit 
him  ta  show  the  mark  to  the  jury  was  not  error,  in  the  absence  of 
a  showing  that  the  conditions  attending  both  injuries  were  essen- 
tially alike.— Conway  v.  Monidah  Trust,   113. 

Excessive  Verdict. 

13.  Held,  that  a  verdict  for  $15,000  for  injuries  to  a  boy  seven  years 
of  age  at  the  time  of  the  accident  was  excessive,  and  reduced  to 
$10,000,  where  the  evidence,  though  showing  a  serious  injury  of  per- 
haps a  permanent  or  progressive  nature  and  indicating  that  his 
earning  capacity  will  be  diminished  to  some  extent  upon  reaching  his 
majority,  did  not  disclose  a  total  loss  of  earning  power.— Conway  v. 
Monidah  Trust,  113. 

Mines  and  Mining — General  and  Special  Verdict — ^Inconsistency — Effect. 

14.  In  an  action  by  a  miner  to  recover  for  personal  injuries  result- 
ing from  a  premature  explosion  of  dynamite  during  the  course  of  his 
employment,  alleged  to  have  been  due  to  the  use  of  a  more  powerful 
and  sensitive  explosive  than  was  proper  or  customary,  without  warning 
plaintiff,  the  jury  returned  a  general  verdict  in  his  favor,  and  also 
special  findings  to  the  effect  that  he  had  been  warned,  knew  that  the 
stronger  powder  was  being  used,  that  the  use  of  such  powder  was 
proper,  and  that  in  the  exercise  of  ordinary  care  he  would  have  dis- 
covered that  it  was  being  used.  Held,  that  the  special  findings  were 
inconsistent  with  the  general  verdict,  and  that,  under  section  6758, 
Be  vised  Codes,  defendant,  and  not  plaintiff,  was  entitled  to  judgment. 
Johnson  v.  Butte  Alex  Scott  C.  Co.,  126. 

Cities  and  Towns — Defective  Sidewalk — Complaint — SuflSciency. 

15.  Complaint  in  an  action  against  a  city  to  recover  damages  for 
personal  injuries  sustained  by  a  fall  on  a  sidewalk  rendered  dangerous 
by  an  accumulation  of  snow  and  ice  which  formed  a  rough,  ridged, 
eUppery  and  slant  surface,  etc,  held  sufficient  to  state  a  cause  of 
action. — Murray  v.  City  of  Butte,  258. 

Same — Evidence — Competency. 

10.  Bejection  of  an  offer  of  proof,  in  an  action  of  the  kind  referred 
to  in  paragraph  15,  supra,  that  the  sidewalk  on  which  plaintiff  fell 
had  been  kept  clear  of  snow  and  ice  by  the  occupant  of  the  promises, 
up  to  within  a  week  of  the  accident,  was  error;  the  testimony  was 
competent  as  tending  to  show  that  reasonable  care  had  always  been 
•xercised  to  keep  the  walk  in  a  reasonably  safe  condition. — Murray 
V.  City  of  Butte,  258. 

Same — ^Notice  of  Injury — Sufficiency. 

17.  Where  from  the  description  of  the  place  at  which  an  accident  due 
to  a  defective  sidewalk  happened,  given  in  the  notice  to  the  city 
council  required  by  statute,  it  inferentially,  though  not  in  terms,  ap- 
peared that  the  injury  occurred  within  the  city  limits,  it  was  sufficient; 
the  members  of  the  council  being  presumed  to  know  the  limits  of  their 
jurisdiction. — Murray  v.  City  of  Butte^  258. 
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Same — Notice  of  Injury — Evidence — Insufficiency. 

18.  Under  section  3289,  Revised  Codes,  the  giving  of  notice  of  a  per- 
sonal injury  due  to  defective  sidewalks  is  a  fact  which  must  be  affirm- 
atively established;  hence  where  no  testimony  whatever  was  presented 
as  to  who  filed,  presented  or  received  it,  it  was  fatal  to  a  judgment 
in  favor  of  plaintiff. — Murray  v.  City  of  Butte,  258. 

Same — Notice  of  Injury — Proof. 

19.  (On  Motion  for  Rehearing.)  To  prove  the  giving  of  the  notice 
to  a  city  required  by  section  3289,  Revised  Codes,  neither  indorsement 
nor  signature  by  the  city  clerk  is  essential.  The  fact  may  be  estab- 
lished by  any  competent  evidence;  such  as  that  the  filing  mark  was 
in  the  handwriting  of  the  city  clerk  or  one  of  his  deputies,  that  it 
was  made  at  his  offijce,  or  that  the  notice  had  been  called  to  the  atten- 
tion of  the  council. — Murray  v.  City  of  Butte,  258. 

Master  and  Servant — Complaint — When  Insufficient. 

20.  A  complaint  in  a  personal  injury  action  which  fails  to  disclose, 
either  directly  or  by  fair  inference  from  the  facts  alleged,  a  legal 
duty  owing  by  defendant  to  protect  plaintiff  from  the  injury  com- 
plained of,  a  breach  of  that  duty,  and  an  injury  to  plaintiff  proxi- 
mately caused  by  defendant's  delinquency,  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action. — EUinghouse  v.  Ajax  Idyestock  Co., 
275. 

Same — Concurrent  Negligent  Acts — Effect. 

21.  Where  the  negligence  of  two  parties  concurs  in  bringing  about 
a  personal  injury,  neither  party  is  exculpated  by  reason  of  the  negli- 
gence of  the  other. — EUinghouse  y.  Ajax  Livestock  Co.,  275. 

Same — Fellow-servant  Doctrine — ^When  Inapplicable. 

22.  The  fellow-servant  doctrine  has  no  application  to  a  case  in  which 
the  injury  complained  of  was  caused  by  the  servant  of  a  stranger 
to  the  common  employment,  even  though  such  servant  was  at  the  time 
engaged  in  the  same  general  operation  as  the  injured  servant. — EUing- 
house V.  Ajax  Livestock  Co.,  275. 

Same — Relation  of  Master  and  Servant — How  Determinable. 

23.  Whether  at  the  time  he  was  injured  plaintiff  was  acting  as  the 
servant  of  defendant  was  determinable  by  ascertaining  whether  he 
was  then  subject  to  the  latter 's  orders  and  control,  and  liable  to  dis- 
charge by  him  for  disobedience  or  misconduct. — EUinghouse  v.  Ajax 
Livestock  Co.,  275. 

Same — Case  at  Bar. 

24.  Where  a  ranch  foreman  assisted  of  his  own  motion  in  the  work 
of  cutting  firewood,  which  was  being  done  by  the  owners  of  a  portable 
sawmill  under  a  contract,  but  in  doing  so  did  not  submit  himself  to 
their  control,  and  while  so  working  negHgently  caused  a  personal  injury 
to  an  employee  of  the  sawmill  owners,  neither  he  nor  two  of  his 
subordinates  who  also  lent  their  help,  became,  under  the  rule  supra, 
the  fellow -servants  of  the  injured  employee. — EUinghouse  v.  Ajax  Live- 
stock Co.,  275. 

Same — Servant  Temporarily  Lent  to  Another — Effect. 

25.  Where  a  servant  is,  with  his  consent,  lent  by  his  master  to  an- 
other for  a  particular  service,  he  becomes  for  the  time  being  the 
servant  of  the  person  to  whom  he  is  lent. — EUinghouse  v.  Ajax  Live- 
stock Co.,  275. 

Same — Temporary  Abandonment  of  Employment — Effect. 

26.  A  servant  may  abandon  his  master's  employment  for  the  time 
to  accomplish  some  purpose  of  his  own,  and,  if  in  so  doing  he  injures 
another,  the  master  is  not  liable. — EUinghouse  v.  Ajax  Livestock  Co., 
275. 
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Same — Servant  Acting  Within  Scope  of  Emplojment — ^Liability  of  Master. 

27.  So  long  as  the  servant  is  doing  some  act  in  furtherance  of  his 
master's  business,  he  ivill  be  regarded  as  acting  within  its  scope,  and 
the  master  will  not  be  excused  because  of  a  mere  deviation  from  his 
directions  by  the  servant,  or  on  the  ground  that  he  did  not  authorize 
or  know  of  the  particular  act,  or  that  in  doing  it  the  servant  ex- 
ceeded his  authority  or  was  at  a  place  where  his  duty  did  not  call 
him. — Ellinghouse  v.  Ajax  Livestock  Co.,  275. 

Same — ^Liability  of  Master — When  Question  of  Law — When  Jury  Question. 

28.  Where,  in  an  action  for  personal  injuries  against  a  master,  the 
fkets  present  no  conflict  and  support  but  one  inference,  and  that 
favorable  to  him,  hie  freedom  from  liability  is  determinable  by  the 
court  as  a  question  of  law,  otherwise  the  master's  liability  is  an  issue 
to  be  determined  by  the  jury. — Ellinghouse  v.  Ajax  Livestock  Co.,  275. 

Railroads — Fedefral  Employers'  Liability  Act — Literstate  Commerce — What 
Does  not  Constitute. 

29.  A-  conductor  in  charge  of  a  work  train,  the  particular  duty  of 
which  train  was  to  take  cars  loaded  with  ties  to  places  along  the  line 
within  the  state,  from  where  they  would  later  be  taken  by  other  trains 
of  defendant  company  to  a  tie-treating  plant,  also  located  in  Montana, 
to  be  sent  after  treatment  to  various  points  upon  defendant's  main 
or  branch  lines  within  or  without  the  state,  held  not  to  have  been 
engaged  in  interstate  commerce. — Alexander  v.  Great  Northern  By. 
Co.,  565. 

Same — Failure  to  Sustain  Action  Under  Federal  Act — Effect. 

30.  Failure  to  sustain  an  action  under  the  provisions  of  the  Federal 
Employers'  Liability  Act  is  not  necessarily  fatal,  but  recovery  may 
be  had  under  the  state  law  if  the  pleadings  and  proof  are  sufficient 
under  the  latter. — ^Alexander  v.  Great  Northern  By.  Co.,  565. 

Same — Bemoval  of  Causes — Waiver. 

31.  Where  a  railway  company  having  the  right  to  have  an  action 
against  it  removed  to  the  federal  court  not  only  failed  to  assert  it  at 
the  first  opportunity,  but  sought  a  dismissal  for  variance  as  well  as 
for  failure  on  the  part  of  plaintiff  to  show  the  breach  by  it  of  any 
legal  duty,  it  waived  such  right. — Alexander  v.  Great  Northern  By.  Co., 
565. 

Same — ^Duty  to  Fence  Tracks — ^When. 

32.  The  duty  to  .fence  railway  tracks  may  exist,  not  by  virtue  of  the 
fencing  statute  (Bev.  Codes,  sec.  4308),  but  because  of  the  railway 
company's  common-law  obligation  to  exercise  ordinary  care  to  furnish 
its  employees  with  a  reasonably  safe  place  in  which  to  work,  and 
whether  it  does  exist  depends  upon  the  presence  of  circumstances  which 
may  render  such  precaution  necessary. — Alexander  v.  Great  Northern 
By.  Co.,  565. 

Same — Case  at  Bar. 

33.  Held,  under  the  above  rule,  that  where  it  was  known  to  defendant 
railway  company  prior  to  the  accident  that  cattle  abounded  in  the 
locality  in  which  one  of  its  trains  was  derailed  in  the  night-time  by 
reason  of  colliding  with  a  cow,  that  they  often  came  upon  the  track, 
and  that  collisions  between  them  and  moving  trains  were  not  unusual, 
the  question  whether  failure  to  fence  constituted  negligence  resulting 
in  the  death  of  a  trainman  was  properly  one  for  determination  by  the 
jury. — Alexander  v.  Great  Northern  By.  Co.,  565. 

Same — Assumption  of  Bisk — Nonobservance  of  Orders. 

34.  Where  oral  instructions  claimed  to  have  been  given  by  defendant 
company  to  its  trainmen  not  to  run  trains  caboose  foremost  were  sug- 
gestive merely  or  their  observance  was  waived^  the  defense  of  assumed 
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risk  because  the  method  panned  by  the  injured  employee  had  beea 
forbidden  was  not  available  to  defendant. — Alexander  y.  Great 
Northern  Ry.  Co.,  565. 

Same — Choice  of  Ways — Assumption  of  Bisk. 

35.  Under  the  rule  relating  to  assumption  of  risk  on  the  part  of  an 
employee  as  affected  by  his  choice  of  a  dangerous  way  when  a  safe 
one  or  one  less  dangerous  than  the  one  chosen  was  available  (Mullery 
V.  Gt.  N.  JRy,  Co^  50  Mont.  408),  the  contention  that  a  conductor  who 
ran  his  work  train  at  night-time,  caboose  instead  of  locomotive  ahead, 
should  have  known  that  the  greater  danger  of  the  method  chosen  by 
him  was  so  apparent  that  its  selection  was  incompatible  with  ordinary 
prudence  on  his  part,  and  in  selecting  it  was  guilty  of  contributory 
negligence,  "held  untenable  in  view  of  the  conditions  surrounding  the 
accident. — Alexander  v.  Great  Northern  By.  Co.,  565. 

Same — Knowledge  of  Working  Conditions — Assumption  of  Bisk. 

36.  That  decedent  knew  that  the  railway  was  unfeneed  at  the  point 
where  the  collision  took  place  was  not  sufficient  to  charge  him  with 
assumption  of  the  risk  incident  to  colliding  with  cattle;  to  make  this 
defense  available  he  must  have  known  not  only  that  fact,  and  appre- 
ciated the  danger  from  which  he  suffered,  but  also  that  cattle  -were 
likely  to  be  encountered  in  that  vicinity  and  that^  should  they  be  met 
with  while  the  train  was  backing,  a  derailment  might  result  and  these 
facts  he  was  not  obliged  to  discover  but  they  must  have  been  known 
or  plainly  observable  to  him. — Alexander  v.  Great  Northern  By.  Co.,  565. 

Same — Negligence — Last  Clear  Chance — Complaint — Sufficiency. 

37.  While  the  complaint  in  an  action  against  a  railway  company  to 
recover  damages  for  negligently  running  over  one  of  its  employees, 
based  upon  the  theory  of  the  last  clear  chance  doctrine,  was  indefinite, 
in  that  it  charged  discovery  of  the  peril  of  deceased  or  the  duty  to 
discover  it  in  the  alternative,  it  was  sufficient,  in  the  absence  of  a 
special  demurrer,  to  state  a  cause  of  action. — Doichinoff  v.  Chicago,  M. 
&  St.  P.  By.  Co.,  582. 

Same — Pleading  and  Practice — Beply — New  Matter. 

38.  Failure  of  plaintiff  to  reply  to  an  averment  in  defendant's  answer 
to  the  effect  that  decedent  stepped  upon  the  track  immediately  in 
front  of  the  locomotive  where  his  presence  could  not  be  discovered  in 
time  to  avoid  striking  him,  held  not  to  have  amounted  to  an  admission 
that  his  death  was  the  result  of  his  own  negligence  or  of  an  unavoid- 
able accident,  since  such  allegation  did  not  constitute  new  matter  which 
required  a  reply. — Doichinoff  v.  Chicago,  M.  &  St.  P.  By.  Co.,  582. 

Same — Last  Clear  Chance  I>octrine — Contributory  Negligence. 

39.  Where  an  action  is  tried  on  the  last  clear  chance  theory,  con- 
tributory negligence  on  the  part  of  the  injured  person  was  conceded, 
and  offered  instructions  on  the  subject  were  properly  refused. — Doichi- 
noff V.  Chicago,  M.  &  St.  P.  By.  Co.,  582. 

Same — Last  Clear  Chance  Doctrine — Contributory  Negligence — Evidence. 

40.  Inasmuch  as  contributory  negligence  of  decedent  was  not  an  issue 
in  an  action  based  upon  the  last  clear  chance  doctrine,  evidence  that 
he  had  been  warned  in  ample  time  to  avoid  injury  was  immaterial. — 
Doichinoff  v.  Chicago,  M.  &  St.  P.  By.  Co.,  582. 

Same — Federal  Employers*  Liability  Act — Verdict — Informality — ^Waiver. 

41.  Informality  of  the  verdict  in  an  action  brought  under  the  Federal 
Employers'  Liability  Act,  in  failing  to  apportion  the  amount  awarded 
between  the  surviving  widow  and  child  of  the  decedent,  cannot  be 
raised  for  the  first  time  on  appeal;  by  not  objecting  to  instructions 
advising  the  jury  that  a  verdict  in  favor  of  plaint^  administrator 
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should  be  expressed  in  a  lump  sum,  the  defect  was  waived. — Doichinof7 
T.  Chicago,  M.  &  St.  I*.  By.  Co.,  582. 

Same — Discovery  of  Decedent's  Peril—Circumstantial  Evidence. 

42.  That  decedent  was  actually  discovered  by  defendant's  employee 
in  charge  of  the  locomotive  which  ran  over  and  killed  decedent  in  time 
to  avoid  the  accident,  could  properly  be  established  by  circumstantial 
evidence. — ^Doichinoff  v.  Chicago,  M.  &  St.  P.  By.  Co.,  582. 

PHYSICIANS  AND  SUBGEONS. 

Practicing  Without  License — Judgment — Insufficiency. 

1.  A  recital  in  the  minutes  of  a  district  court,  in  a  prosecution  for 
practicing  medicine  without  a  license,  that  "the  court  ordered  that  the 
defendant  be  punished  by  paying  a  fine  of  $300,"  is  not  a  "judgment." 
State  V.  Dodd,  100. 

Practice  of  Medicine — Statutes — Constitution. 

2.  Held,  that  the  Act  regulating  the  practice  of  medicine  (Bev.  Codes, 
sees.  1585-15^3)  is  nor.  unconstitutional  as  denying  the  equal  protec- 
tion of  the  laws,  in  that  it  discriminates  in  favor  of  osteopathic  prac- 
titioners.-—State  v.  Dodd,  100. 

Osteopaths — Statutes. 

3.  Section  1605,  Bevised  Codes,  held  not  to  authorize  an  osteopath  to 
practice  medicine  or  surgery,  but  to  confine  his  practice  to  treatment 
by  the  use  of  the  hands  or  mechanical  appliances. — State  v.  Dodd,  100. 

Bailroads — Conspiracy — Injury  to  Business. 

4.  Evidence  in  an  action  by  a  physician  against  a  railway  company 
and  certain  of  its  agents  for  damages  to  his  business  alleged  to  have 
been  suffered  by  him  because  of  the  publication  of  a  notice  not  to 
employ  plaintiff,  held  to  show  the  company  and  one  of  its  yardmasters 
were  liable;  the  latter  because  his  act  was  wrongful  and  in  excess  of 
his  orders,  the  former  under  the  maxim  of  respondeat  superior. — Peek 
V.  Northern  Pacific  By.  Co.,  295. 

Same — Directing  Employees  not  to  Employ  Physician — Damages — Failure 
of  Proof. 

5.  Plaintiff  physician  having  based  his  injury  upon  the  loss  of  such 
emergency  practice  chargeable  to  the  beneficial  association  as  would 
have  come  to  him  but  for  the  notice  complained  of  supra,  there  was 
a  failure  of  proof  where  his  evidence  failed  to  disclose  what  portion 
of  the  loss  occasioned  came  within  the  class  of  emergency  cases  for 
which  liability  was  claimed,  and  he  was  therefore  entitled  to  nominal 
damages  only. — Peek  v.  Northern  Pacific  By.  Co.,  295. 

PLEADING  AND  PBACTICE. 

Administrators — Bevocation  of  Letters — Insufficiency  of  Petition. 

1.  Under  section  7446,  Bevised  Codes,  a  request  for  the  revocation 
of  letters  of  administration  by  one  of  the  persons  named  in  section 
7447  must  be  filed  in  the  district  court,  and  a  petition  failing  to  allege 
the  filing  of  such  a  request  is  insufficient. — In  re  Infelise's  Estate,  18. 

Demurrer — Single  Cause  of  Action — Counts. 

2.  Under  section  6536,  Bevised  Codes,  providing  that  a  demurrer  lies 
only  to  an  entire  complaint  or  to  an  entire  cause  of  action,  demurrers 
to.  each  of  four  counts  stating  but  a  single  cause  of  action  for  the 
death  of  a  child  in  a  railroad  yard  were  properly  overruled. — Martin  v. 
Northern  Pacific  By.  Co.,  31. 

Turntable  Doctrine — Complaint — Sufficiency. 

3.  A  complaint  alleging  that  a  freight-car  in  which  a  boy  of  tender 
years  was  killed  was  peculiarly  attractive  to  children  because  of  its 
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shape  and  defective  condition  and  was  an  implied  invitation  to  them 
to  enter  and  play  thereon,  and  that  deceased,  attracted  hj  it,  did  go 
upon  it  and  was  killed  because  of  its  defective  condition,  was  sufficient 
to  warrant  recovery  under  the  turntable  doctrine. — Marfan  v.  Northern 
Pacific  Ry.  Co.,  31. 

Sales — Breach  of  Warranty — Complaint — Sufficiency, 

4.  The  fact  that  the  complaint  in  an  action  for  breach  of  warranty 
of  seed  wheat'  failed  to  allege  that  defendant  had  knowledge  of  the 
variety  sold,  did  not  render  the  pleading  insufficient,  it  being  the  duty 
of  defendant  to  know  that  the  seed  delivered  was  of  the  character  and 
quality  represented  to  plaintiff. — Keeler  v.  Green,  42. 

Same — Pleadings — Inconsistency. 

5.  The  efficacy  of  the  complaint,  after  alleging  the  entire  worthleas- 
ness  of  the  seed  sold  to  plaintiff,  was  not  entirely  destroyed  by  a 
paragraph  which  averred  that  a  thin  and  scattering  crop  was  harvested, 
of  a  certain  value,  to  which  amount  defendant  was  entitled  to  credit; 
plaintiff,  under  this  allegation,  was  entitled  to  recover  for  such  damages 
as  were  proximately  caused  by  defendant's  fault. — Keeler  v.  Green,  42. 

Personal  Injuries — Cities  and  Towns — ^Notice — Surplusage. 

6.  Matter  additional  to  that  required  by  section  3289,  Revised  Codes, 
to  be  stated  in  a  notice  to  a  city  of  injuries  received  because  of  a 
defect  in  one  of  its  streets  must  be  treated  as  surplusage. — ^Irving  v. 
Town  of  Stevensville,  44. 

Trial — Evidence — Motion  to  Strike— When  Too  Late. 

7.  After  a  question  has  been  answered  without  objection,  a  motion 
to  strike  is  too  late  to  be  of  avail. — Irving  v.  Town  of  Stevensville,  44. 

Same — Special  Damages — Pleading. 

8.  Evidence  of  loss  of  time  or  earnings  is  inadmissible  in  a  personal 
injury  action  unless  specially  pleaded. — Irving  v.  Town  of  Stevensville, 
44. 

Judgment  on  Pleadings — When  Improper. 

9.  Where  the  pleadings  present  a  material  issue,  a  motion  for  judg- 
ment on  the  pleadings  does  not  lie,  and  a  judgment  entered  thereon 
cannot  be  upheld. — R.  M.  Cobban  Realty  Co.  v.  Donlan,  58. 

Res  Ad  judicata — Test  of  Plea — Estoppel. 

10.  The  true  test  of  the  plea  once  adjudicated  is  identity  of  issues; 
hence  where  in  a  second  proceeding  to  recover  an  escheated  estate  the 
same  relief  as  that  demanded  in  the  former  one  was  sought,  but  by 
virtue  of  a  statute  enacted  since  the  first  judgment  was  rendered,  the 
conditions  had  changed  and  the  issues  were  different,  petitioner  was 
not  estopped  to  prosecute  the  new  proceeding. — In  re  Pomeroy,  119. 

Certiorari — Affidavit — Sufficiency. 

11.  While  the  affidavit  necessary  to  be  filed  in  support  of  an  applica- 
tion for  a  writ  of  review  must  set  forth  the  facts  which  show  that  the 
inferior  court  has  acted  without  or  in  excess  of  jurisdiction,  one  which, 
with  the  records  incorporated  in  it,  discloses  want  of  jurisdiction  is 
sufficient  notwithstanding  the  formal  conclusion  that  it  did  so  act. — 
State  V.  Justice  of  the  Peace  Court,  133. 

Contempt  Proceedings — How  to  be  Entitled. 

12.  Contempt  proceeding^  should  not  be  entitled  in  the  case  in  which 
the  contempt  was  committed,  but  a  citation  should  run  in  the  name  of 
the  state. — State  ex  rel.  Coleman  v.  District  Court,  195. 

Contracts — Breach — Burden  of  Proof — Alteration — Pleading. 

13.  In  an  action  for  breach  of  contract,  plaintiff  has  the  burden  of 
establishing  the  contract  substantially  as  alleged;  and  where  the 
declaration  was  upon  a  contract  without  regard  to  alterations,  and  a 
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Titiating  alteration  is  alleged  and  proved  by  defendant,  the  action  fails. 
Smith  v.  Barnes,  202. 

Same — Spoliation — Pleading. 

14.  In  thef  case  of  a  spoliation,  the  plaintiff  must  declare  upon  the 
contract  as  originally  made,  and  if  the  contract  pleaded  is  not,  by 
reason  of  spoliation,  the  agreement  of  the  parties,  the  action  must 
fail. — Smith  v.  Barnes,  202. 

Same— Batification — ^Waiver — Pleading. 

15.  Ratification  and  waiver  of  an  alteration  or  spoliation  of  a  con- 
tract are  in  the  nature  of  estoppel,  and,  to  be  available,  must  be  pleaded 
when  an  opportunity  to  make  such  plea  is  presented. — Smith  v.  Barnes, 
202. 

Cities  and  Towns — Defective  Sidewalk — Complaint — Sufllciency. 

16.  Complaint  in  an  action  against  a  city  to  recover  damages  for  per- 
sonal injuries  sustained  by  a  fall  on  a  sidewalk  rendered  dangerous  by 
an  accumulation  of  snow  and  ice  which  formed  a  rough,  ridged,  slip- 
pery and  slant  surface,  etc,  held  sufficient  to  state  a  cause  of  action. 
Murray  v.  City  of  Butte,  258. 

Defenses — Another  Action  Pending — ^Burden  of  Proof. 

17.  The  plea  that  another  action  is  pending  is  one  in  abatement,  the 
burden  oi  maintaining  which  is  upon  the  pleader. — Murray  v.  City  of 
Butte,  258. 

Complaint — Sufficiency. 

18.  Though .  the  sufficiency  of  a  complaint  may  be  questioned  for 
the  first  time  on  appeal,  and,  if  found  fatally  defective,  a  judgment 
rendered  thereon  for  the  plaintiff  will  be  reversed,  every  reasonable 
deduction  will  be  drawn  from  the  facts  stated  in  order  to  uphold  it 
when  so  attacked. — Ellinghouse  v.  Ajaz  Livestock  Co.,  275. 

Same — Sufficiency — ^Attack  on  Appeal. 

19.  A  complaint  will  be  held  sufficient,  if  attacked  for  the  first  time 
on  appeal,  if  the  defect  made  the  basis  of  the  objection  is  not  a 
matter  going  to  the  root  of  the  cause  of  action,  but  is  such  as  might 
have  been  remedied  by  an  amendment. — Ellinghouse  v.  Ajaz  Live- 
stock Co.,  275. 

Same — When  Deemed  Amended. 

20.  A  complaint,  though  deficient  in  omitting  to  state  a  particular 
fact  necessary  to  make  out  a  cause  of  action,  will  be  deemed  amended 
by  an  answer  which  contains  allegations  supplying  the  omission,  or 
which  assumes  that  the  complaint  contains  the  iJlegation  in  ques- 
tion.— Ellinghouse  y.  Ajaz  Livestock  Co.,  275. 

Same. 

21.  Where  a  trial  has  been  had  upon  evidence  introduced  without 
objection,  a  judgment  will  not  be  reversed  for  a  defective  complaint, 
but  the  pleading  will  be  regarded  as  having  been  amended  in  the 
trial  court,  unless  the  defect  is  of  such  a  character  that  it  cannot 
be  removed  by  amendment. — Ellinghouse  v.  Ajaz  Livestock  Co.,  275. 

Personal  Injuries — Complaint — When  Insufficient. 

22.  A  complaint  in  a  personal  injury  action  which  fails  to  disclose, 
either  directly  or  by  fair  inference  from  the  facts  alleged,  a  legal 
duty  owing  by  defendant  to  protect  plaintiff  from  the  injury  com- 
plained of,  a  breach  of  that  duty,  and  an  injury  to  plaintiff  proxi- 
mately caused  by  defendant's  delinquency,  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action. — Ellinghouse  v.  Ajaz  Livestock 
Co.,  275. 

Unlawful  Detainer — Complaint — Sufficiency — Inferences. 

23.  The  complaint  in  an  action  for  unlawful  detainer,  alleging  a 
demand  for  possession  unless  the  defendant  pay  the  rent,  his  refusal 
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to  rarrender,  a&d  Us  retention  of  the  premiees  until  lie  mw  com- 
pelled hj  legal  process  to  give  them  np,  impliedly  set  forth  that  th« 
defendant's  possession  after  such  demand  was  without  the  plaintiff's 
permission,  and  sufficiently  characterized  the  action  as  for  an  unlaw- 
ful detainer  after  default  in  the  payment  of  rent. — ^Bush  v.  Baker. 
326. 

Beceivership — "Action  Pending" — Complaint — Suffieienenr. 

23a.  The  action  which,  under  section  6698,  Bevised  Codes,  is  required 
to  be  pending  before  ancillary  relief  by  way  of  receivership  may  be 
granted,  must  be  one  for  relief  that  could  be  litigated  even  though 
the  application  for  the  appointment  of  a  receiver  be  denied,  and  pre- 
supposes a  sufficient  complaint. — ^Hartnett  ▼.  St.  Louis  M.  &  M.  Co., 
395. 

Same — Complaint — Evidence— Insufficiency. 

24.  Where  the  complaint,  in  an  action  by  stockholders  to  compel  the 
directors  of  the  corporation  to  collect  an  assessment  levied  on  its 
stock,  did  not  disclose  any  necessity  for  the  appointment  of  a  re- 
ceiver, and  the  plaintiffs,  upon  hearing  of  their  motion,  failed  to 
satisfy  the  court  that  the  equities  were  with  them,  the  refusal  of 
the  appointment  was  not  a  clear  abuse  of  the  court's  discretion 
justifying  a  reversal  of  its  order. — ^Hartnett  ▼.  St.  Louis  M.  &  M.  Co., 
395. 

Complaint — ^Demurrer — Capacity  to  Sue. 

25.  Where  lack  of  capacity  in  plaintiff  to  sue  does  not  appear  from 
the  face  of  the  complaint,  a  'demurrer  to  it  on  thb  ground  must  point 
out  wherein  he  lacks  capacity. — Marcellus  v.  Wright,  559. 

Another  Action  Pending — Frivolous  Demurrer. 

26.  A  demurrer  to  a  complaint  on  the  ground  that  there  is  another 
action  pending  between  the  same  parties  for  the  same  cause  is  frivol- 
ous where  the  complaint  contains  no  suggestion  that  such  is  the  case. 
Marcellus  v.  Wright,  559. 

Causes  of  Action — Numbering — ^Defect — Proper  Bemedy. 

27.  The  objection  to  a  complaint  that  the  causes  of  action  therein 
contained  are  not  separately  stated  and  numbered  cannot  be  raised 
by  demurrer;  the  proper  remedy  for  such  a  defect  being  a  motion  to 
make  the  pleading  more  definite  and  certain. — ^Marcellus  v.  Wright, 
559. 

Defect  of  Parties — ^How  Baised. 

28.  An  alleged  defect  of  parties,  to  be  available  as  a  ground  of  de- 
murrer, must  appear  from  the  face  of  the  complaint,  else  the  objec- 
tion can  be  raised  only  by  answer. — ^Marcellus  v.  Wright,  559. 

Complaint — Inferences — Sufficiency. 

29.  Under  the  rule  that  whatever  is  necessarily  implied  in  or  rea- 
sonably to  be  inferred  from  an  allegation  is  to  oe  taken  as  directly 
averred,  complaint  held  to  disclose  sufficient  facts  from  which  the 
death  of  plaintiff's  husband  was  fairly  deducible. — ^MarceUus  t. 
Wright,  559. 

Complaint — Amendment  During  Trial. 

30.  Where  an  amendment  to  the  complaint  permitted  to  be  made 
during  trial  did  not  change  the  pleading  in  anv  essential  particular, 
appellant  could  not  have  been  prejudiced  by  the  court's  action,  and 
hence  was  not  in  position  to  complain. — ^Doichinoff  ▼.  Chicago,  M«  ft 
St.  P.  By.  Co.,  582. 

Beply — New  Matter. 

31.  Failure  of  plaintiff  to  reply  to  an  averment  in  defendant's  an- 
swer to  the  effect  that  decedent  stepped  upon  the  track  immediately 
in  front  of  the  locomotive  where  his  presence  could  not  be  discovered 
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ill  tliB«  to  aToid  ttrikiiii^  }dm,  held  not  to  lave  amomited  to  an  ad- 
miBsion  that  his  death  was  the  reenlt  of  his  own  negligence  or  of  an 
unavoidable  aeeident,  since  snch  allegation  did  not  constitnte  new 
matter  which  required  a  reply. — ^Doiehinofl  ▼•  Chicago,  M.  ft  St  P. 
B  J.  Co.,  682. 

POLICE  OFFICEBS. 
See  Cities  and  Towns,  !• 

POLICE  POWBE. 
Bee,  Hortienltnre,  1-7. 

« 

PBESUMPTIONa 
Erroneous  admission  of  evidenee  in  equitj  suit,— -see  Appeal  and  Error,  28. 
Legislation, — see  Constitution,  8. 

Of  proper  action  bjr  trial  court, — see  Appeal  and  Error,  9;  Judgments,  6. 
Of  regularity  of  proceedings, — see  Jurisdiction,  8. 
Payment, — see  Negotiable  Instruments,  3. 
Safe  condition  of  streets, — see  Personal  Injuries,  9. 

PBINOIPAL  AND  AGENT. 
Bee  Agency;  Brokers. 

PBOBATE  PEOCEEDINGS. 

See,  also,  Evidence,  12-24;  Executors  and  Administrators;  Inheritanea 

Tax. 

Determining  Heirship — ^Exclusive  Procedure. 

1.  Inasmuch  as  the  procedure  provided  by  sections  7670-7672,  Be- 
vised  Codes,  for  determining  the  rights  of  all  persons  to  an  estate  or 
an  interest  therein,  excludes  every  other  method,  an  independent  civil 
action  for  that  purpose  was  unauthorized,  and  depositions  taken  in  it 
were  not  taken  in  a  former  action,  and  hence  inadmissible  in  a  pro- 
ceeding instituted  under  the  sections  supra. — ^In  re  Colbert's  Estate, 
455. 

Same— Parties — ^Burden  of  Proof. 

2.  In  a  proceeding  brought  under  sections  7670-7672,  Bevised  Codes, 
to  establish  heirship,  the  petitioner  is  plaintiff,  and  has  the  burden  of 
proof. — ^In  re  Colbert's  Estate,  455. 

Same — ^Documentary  Evidence— Beview. 

8.  Where  a  proceeding  to  determine  heirship  rests  mainly  upon 
depositions,  the  supreme  court  on  appeal  may  as  effeetiv^  judge  of 
their  probative  value  as  the  trial  court. — ^In  re  Colbert's  iistate,  455. 

Same— Evidence— Insufficiency. 

4.  Evidence  held  insufficient  to  support  a  finding  that  petitioners 
were  the  heirs  of  a  decedent  whose  estate  was  claimed  by  the  state 
as  an  escheat. — In  re  Colbert's  Estate,  455. 

PBOMISSOBY  NOTES. 
See  Negotiable  Instruments. 

PBOSTITUTION. 
See  Criminal  Law,  20,  21« 

PUBLIC  FUNDS. 
Donation  of,— «ee  Contracts,  20. 
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public  ofetecebs. 
See  Office  and  Officen. 

BAILBOADS. 
fiae  Personal  Injuries,  1-7,  29-42;  Physicians  and  Surgeoas,  4^  ff. 

BATIPICATION. 
See  Contracts,  9. 

BEAL  PBOPEBTT. 
See,  also.  Brokers;  Fixtures. 

Deeds — Construction — ^Intention  of  Parties. 

1.  Under  Bevised  Codes,  section  5030  providing  that  the  whele  ef  a 
contract  is  to  be  taken  together,  the  intention  of  the  parties  to  a 
deed  is  to  be  ascertained  from  the  language  thereof,  viewed  in  its 
entirety — ^not  as  presented  in  particular  sentences  or  paragraphs. — 
B.  M.  Cobban  Bealty  Co.  v.  Donlan,  58. 

Estates  in  Land — Power  of  Owner. 

2.  An  owner  of  realty  may  carve  out  of  it  as  many  estates  or  inter- 
ests as  it  may  be  able  to  sustain,  the  prudence  or  wisdom  of  the 
transaction  not  being  a  subject  of  inquiry  by  courts. — B.  M.  Cobban 
Bealty  Co.  v.  Donlan,  58. 

Timber  Deed — Fee  Simple  Estate. 

3.  Where  a  land  owner  conveyed  growing  timber,  with  a  right  of 
way  over  the  land  for  the  purpose  of  removing  it,  to  the  buyer,  "his 
heirs  and  assigns  forever,"  without  limitation  or  condition,  a  fee 
simple  estate  in  the  timber  passed  to  the  grantee,  and  such  grant  was 
not  defeated  by  the  latter's  failure  to  cut  and  remove  it  wiuiin  a  rea- 
sonable time. — B.  M.  Cobban  Bealty  Co.  v.  Donlan,  58. 

Same — ^Failure  to  Bemove  Timber — Effec't. 

4.  Where  standing  timber  was  conveyed  in  fee  simple,  with  the 
right  of  entry  to  cut  and  remove  it,  unlimited  as  to  time,  and  the 
grantor  thereafter  sold  the  land  on  which  the  timber  stood  to  third 
person,  expressly  excepting  the  timber  from  the  conveyance,  such 
third  person  was  not  entitled  to  claim  a  reversion  of  the  timber  in 
him  upon  failure  of  the  grantee  thereof  to  cut  and  remove  it  within 
a  reasonable  time. — B.  M.  Cobban  Bealty  Co.  v.  Donlan,  58. 

Independent  Contractor — Negligence— Liability  of  Owner. 

5.  Where  a  contract  was  let  for  repairing  the  roof  of  a  building 
without  imposing  upon  the  contractor  the  duty  of  removing  the  waste 
material,  the  owner  became  liable  for  damages  caused  by  such  mate- 
rial being  blown  off  against  a  neighboring  structure. — ^A.  M.  Holter 
H.  Co.  V.  Western  M.  &  W.  T.  Co.,  94. 

Duty  of  Owner. 

6.  One  who  causes  work  to  be  done  on  a  building,  the  installation 
of  which  may  probably  result  in  creating  a  condition  dangerous  to 
the  person  or  property  of  others,  must  anticipate  the  probable  conse- 
quences and  take  such  reasonable  precautions  as  a  careful  and  pru- 
dent man  would  have  taken  under  like  circumstances. — A.  M.  Hoiter 
H.  Co.  V.  Western  M.  &  W.  T.  Co.,  94. 

Negligence — Concurring  Act  of  God — ^Liability. 

7.  Where  pieces  of  iron,  which  had  negligently  been  left  on  the  roof 
of  defendant's  building  by  the  person  doing  repair  work  thereon, 
were  blown  off  and  against  a  window  in  a  neighboring  building  by  a 
wind  which,  though  high,  was  not  such  as  defendant  should  not  hav« 
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antleipated  at  that  Boason  of  the  year,  defendant  was  liable  for  the 
resulting  damage,  under  the  rule  that  where  two  causes  contribute 
to  an  injury,  one  of  which  is  the  negligence  of  the  defendant  and 
for  the  other  of  which  neither  party  is  responsible,  the  defendant  is 
liable  if  the  injury  would  not  have  occurred  but  for  his  negligence. — 
A.  M.  Holter  H.  Co.  v.  Western  M.  &  W.  T.  Co.,  94. 

BECEIVEESHIP. 

"Action  Pending" — Complaint — Sufficiency. 

1.  The  action  which,  under  eection  6698,  Revised  Codes,  is  required 
to  be  pending  before  ancillary  relief  by  way  of  receivership  may  be 
granted,  must  be  one  for  relief  that  could  be  litigated  even  though 
the  application  for  the  appointment  of  a  receiver  be  denied,  and  pre- 
supposes a  sufficient  complaint. — Hartnett  v.  St.  Louis  M.  &  M.  Co., 
395. 

When  Appointment  Improper. 

2.  To  warrant  the  appointment  of  a  receiver,  the  primary  relief 
sought  in  the  action  pending  must  be  such  as  will  be  aided  by  his 
appointment;  if  the  object  of  the  suit  can  as  well  be  attained  with- 
out a  receiver  as  with  one,  none  should  be  appointed. — ^Hartnett  v. 
St.  Louis  M.  &  M.  Co.,  395. 

Same. 

3.  Where  the  main  object  of  a  suit  by  shareholders  in  a  corporation 
who  had  paid  an  assessment  on  stock  owned  by  them  was  to  enforce 
collection  from  those  who  had  failed  to  pay,  ancillary  relief  by  the 
appointment  of  a  receiver  was  properly  denied,  since  the  plaintiffs 
could  themselves,  without  the  intervention  of  a  receiver,  maintain 
suit  to  compel  payment. — Hartnett  v.  8t.  Louis  M.  &  M.  Co.,  395. 

Scope  of  Hearing — When  Denial  of  Motion  Proper. 

4.  The  scope  of  a  hearing,  after  notice  looking  to  the  appointment 
of  a  receiver^  is  measured  by  the  right  of  the  resisting  party,  who 
may,  upon  affidavits  before  answer,  or  upon  oral  evidence  after  an- 
swer, snow  if  he  can  that  the  essential  equities  of  the  complaint  are 
with  him,  in  which  case  a  denial  of  the  application  will  be  proper. — 
Hartnett  v.  St.  Louis  M.  &  M.  Co.,  395. 

Discretion. 

5.  Beceivership  is  never  a  matter  of  course,  but  rests  in  every  in- 
stance upon  the  sound  discretion  of  the  court  cautiously  exercised. — 
Hartnett  v.  St.  Louis  M.  &  M.  Co.,  395. 

Complaint — Evidence— Insufficiency. 

6.  Where  the  complaint,  in  an  action  by  stockholders  to  compel  the 
directors  of  the  corporation  to  collect  an  assessment  levied  on  its 
stock,  did  not  disclose  any  necessity  for  the  appointment  of  a  re- 
ceiver, and  the  plaintiffs,  upon  hearing  of  their  motion,  failed  to  sat- 
isfy tne  court  that  the  equities  were  with  them,  the  refusal  of  the 
appointment  was  not  a  clear  abuse  of  the  court's  discretion  justify- 
ing a  reversal  of  its  order. — Hartnett  v.  St.  Louis  M.  &  M.  Co.,  895. 

BECOBDATION  OP  INSTBUMENTS. 
See  Contracts,  11;  Mortgages,  12,  13, 14. 

BEHEABIKG. 
On  appeal, — see  Appeal  and  Error,  27. 

BEMOYAL  OF  CAUSEa 
Waiver, — see  Personal  Injuries,  31. 
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BBPLT. 
New  matter,— «ee  Pleading  and  Practice,  Sl« 

EES  ADJTJDICATA. 
Eatoppel|— eee  Pleading  and  Practice,  10. 

BESULTING  TBUSTa 
See  Trusts. 

EXILES. 
Of  supreme  court,  equity  cases,  record, — see  Appeal  and  Error,  8. 

SALES. 
See,  also,  Contracts. 

Breach  of  Warranty — Complaint — Sufficiency. 

1.  The  fact  that  the  complaint  in  an  action  for  breach  of  warranty 
of  seed  wheat  failed  to  allege  that  defendant  had  knowledge  of  the 
Tariety  sold,  did  not  render  the  pleading  insufficient,  it  being  the 
duty  of  defendant  to  know  that  the  seed  delivered  was  of  the  char- 
acter and  quality  represented  to  plaintiff. — ^Keeler  y.  Qreen,  42. 

Same— Pleading — ^Inconsistency. 

2.  The  efficacy  of  the  complaint,  after  alleging  the  entire  worthless- 
ness  of  the  seed  sold  to  plaintiff,  was  not  entirely  destroyed  by  a 
paragraph  which  averred  that  a  thin  and  scattering  crop  was  har- 
vested, of  a  certain  value,  to  which  amount  defendant  was  entitled 
to  credit;  plaintiff,  under  this  allegation,  was  entitled  to  recover  for 
such  damages  as  were  proximately  caused  by  defendant's  fault. — 
Keeler  v.  Green,  42. 

Statute  of  Frauds — What  Promises  Within  Statute,  What  not. 

3.  As  a  general  rule,  an  oral  promise  by  one  person  to  pay  for  goods 
furnished  to  another  is  not  within  the  statute  of  frauds,  but  such  a 
promise  to  respond  only  after  the  failure  of  another  is  within  the 
statute. — ^Fortman  v.  Leggerini,  238. 

Same — Collateral  Undertaking. 

4.  Defendant,  introducing  two  strangers  to  plaintiff,  asked  the  latter 
to  let  them  have  what  goods  they  wanted,  and  if  they  did  not  pay  he 
would.  Held,  that  defendant's  promise  was  collateral,  and  therefore 
within  the  statute  of  frauds  under  the  rule  supra* — Fortman  y* 
Leggerini,  238. 

SCHOOLS  AND  SCHOOL  DISTBICTS. 
See  Contracts,  20-23. 

SETOFF. 
See  Banks  and  Banking,  9» 

SODOMY. 
Information— Sufficiency, — see  Criminal  Law,  17. 

SPOLIATION. 
See  Contracts,  5,  6,  8. 

STATE. 
See,  also,  Legislature. 
Expenditure  of  funds— Appropriation  necessary, — see  Constitution,  12. 
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STATUTE  OP  FEAUDS. 
See  Brokers,  2;  Sales,  8,  4« 

STATUTES. 
(List  of  Statutes  of  Montana  Cited  or  Commented  upon.} 

Laws  or  1867. 

Section  229  (Mortgages) 522 

OoDirao)  Statutes  of  1871-72. 

Section  279  (Mortgages) 522 

Laws  of  1879. 

Section  829,  Code  Civ.  Proc.  (Mortgages) 522 

OOMPILED  StATX}TSS  OF  1887. 

Section  340,  First  Division  ^Mortgages) 522 

Sections  553,  554,  Second  Division  (Succession) 128 

Section  545,  Fiitti  Division  (Corporations) 425 

Sections  1395-1405,  Fifth  Division  (Local  Option) 361 

Civil  Oode  of  1895. 

Section  578 426 

Section  601 426 

Section  609 426 

Section  628 '. 426 

Cods  of  Civil  Pbooedubb  of  1895. 

Section  1235 522 

Laws  of  1901. 

Page  48  (Osteopathy) 104 

Laws' OF  1905. 

Chapter  51  (Osteopathy) 104 

Bevissd  Codes  of  1907. 

Section  115   .,  362 

Section  301 417 

Section  848 414 

Section  875 414 

Section  915 414 

Section  949 415 

Sections  1585-1593  105 

Section  1587 103 

Section  1591  103  et  seq. 

Sections  1594-1606 105 

Section  2041   361,  363 

Sections  2041-2049  35& 

Section  2684 30 

Section  3259  383,  555 

Section  3289 46,  265 

Section  3356 30 

Section  3357 30 

Section  3652 148 

Sections  3690-3737 564 

Section  3694 564 

Section  3726 w .   148 

Section  3736 54 

Section  3910 433 
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Section  3915 426  et  seq. 

Section  3928 433 

Section  3930 433 

Section  3934 426  et  seq. 

Section  3937,  robd.  9 433 

Section  3942 426 

Section  3951 ; 433 

Section  3953 426  et  seq. 

Section  4012 426  et  seq. 

Section  4015 428 

Section  4289 492 

Section  4308 575 

Section  4424   66,  271 

Section  4425  66,  271 

Section  4427  66,  271 

Section  4428   271,  274 

Section  4482 66 

Section  4507 66 

Section  4538 563 

Section  4610 67 

Section  4619 66 

Section  4718 148 

Section  4719 148 

Section  4819 124,  563 

Section  4820 124 

Section  4820,  subd.  4 .• 561 

Section  4906 415 

Section  4929 350 

Sections  4937-4939  350 

Section  4949 536 

Section  4951 350 

Section  4958 550 

Section  4959 ^ 550 

Section  6014 88 

Section  5017 156 

Section  5028 353 

Section  5030 65 

Section  5032 415 

Section  5034 353 

Section  5036 353 

Section  5043  414 

Section  5069 212 

Section  5079 139 

Section  5082 139 

Section  5084 350 

Section  6138   87,  162 

Section  5142 88 

Section  5187 ." 87 

Section  5201 161 

Section  5203 161 

Section  5226 335 

Section  5227 335 

Section  5460 155 

Section  5660 244 

Section  5682 30 

Section  5723 371 

Section  5731 139 

Section  5762 .'  230,  233 

Section  5763 231 

Section  5774 139 
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Section  5803 350 

Section  5866 549 

Section  6059 350,  351 

Section  6181 24 

Section  6182 99 

Section  6253 52,  470,  597 

Section  6270 315 

Section  6314 317 

Section  6315 306  et  seq. 

Section  6494 548 

Section  6498 224 

Section  6515 92 

Section  6516 92 

Section  6526 507 

Section  6534,  snbd.  2 560,  561 

Section  6535 560 

Section  6536 37 

Section  6538 561 

Section  6539 281,  521 

Section  6541 587 

Section  6560 587 

Section  6589 292,  495 

Section  6593 283,  326 

Sectiona  6656-6692 91 

Section  6656 91,  138  et  seq. 

Section  6662 54 

Section  6681 • 93 

Section  6683 140 

Section  6698 401 

Section  6714,  eubd.  6 166 

Section  6746 441,  589 

Section  6757 132 

Section  6758 ■ 132 

Section  6766 165 

Section  6767 165 

Section  6788 Ill,  198 

Section  6794 331 

Section  6794,  subd.  2 172 

Sections  6794-6796  Ill 

Section  6796 198,  341 

Section  6799 198 

Section  6804 294 

Section  6817 524 

Section  6821 i  .57,  526 

Section  6824 145 

Section  6825 145 

Section  6830 521 

Section  6836 521  et  seq. 

Section  6837 525  et  seq. 

Section  6838 525  et  seq. 

Section  6839 525  et  seq. 

Section  6841 535 

Section  7098,  subd.  3 322 

Section  7100 451 

Section  7140 318,  319 

Section  7190 Ill 

Section  7203 508 

Section  7209  ...1 140 

Section  7228 508 

Sectiona  7234-734^ ISO  et  seq. 
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Seetion  7271,  snbd.  2 33a 

Section  7283 315 

Section  7309,  subds.  3  and  4 199 

Section  7309,  subd.  9 340 

Section  7318 200 

Section  7344 175 

Section  7348 175 

Section  7349 175 

Sections  7356-7359 .' 124 

Seetion  7359 124 

Section  7383 315 

Section  7432 24 

Section  7446 23 

Section  7447 23  et  seq. 

Section  7474 87 

Section  7484 315,  318 

Section  7485 315,  316 

Section  7502 86 

Section  7508 237 

Section  7510 237 

Section  7511 237 

Section  7537 * 523 

Section  7546 237 

Sections  7670-7672 462,  464 

Section  7724 238 

Section  7869 469 

Section  7877 353 

Section  7887 466  et  sen. 

Section  7887,  subd.  8 463 

Section  7992 292 

Section  7987 292 

Sections  8002-8006 463 

Section  8008 465 

Section  8010 463 

Section  8016 7 

Section  8024 394 

Section  8025 394,  494,  588 

Section  8028 363 

Sections  8124-8175 181,  183 

Section  8306 3 

Section  8312,  subd.  1 410 

Section  8313  subd.  4 410 

Section  8324 17 

Section  8359 252,  255 

Section  8360 252,  255 

Section  8388 188,  189 

Section  8572 217 

Section  8635 217 

Section  8642 162 

Section  8683 388 

Section  9109 4 

Section  9140 5 

Section  9147 501 

Section  9152 502 

Section  9172 16 

Section  9322 540 

Section  9330 219,  540 

Section  9371 188,  189 

Section  9373 189 

Section  9374 188,  189 
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Section  9379 201 

eaetion  9412 256 

Section  9415 7,  501 

Section  9417 '. 541 

Section  9573 217 

Section  9642 543 

Section  9643 543 

Section  9646 541 

Section  9650 541,  543 

Section  9658 543 

Laws  or  1909. 

Chapter    28  (Schools) 44  et  seq. 

Chapter  140  (Corporations) 547 

Laws  or  1913. 

Page  447  (Redemption) 563 

Page  483  (Escheat) 120 

Page  570  (Primary  Election  Law) 180 

Page  593  (Corrupt  Practices  Act) 180 

Laws  or  1915. 

Chapter    14  (Indeterminate  Sentences) 215,  540 

Chapter    39  (Prohibition  Election) 362 

Chapter    89  (Banks) 433 

Chapter  122  (Local  Option) •  361 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

Statutes — Validity — Presumptions. 

1.  Legislation  which  makes  a  reasonable  classification  of  subjects  is 
valid,  and,  in  the  absence  of  a  contrary  showing  on  the  face  of  the 
statute,  will  be  presumed  reasonable. — State  v.  Dodd,  100. 

Legislature — ^Powers. 

2.  In  so  far  as  the  state  or  United  States  Constitutions  oifer  no  re- 
strictions, the  state  legislature  has  plenary  law-making  power. — ^In  re 
Pomeroy,  119. 

Bights  and  Remedies — ^Power  of  Legislature. 

3.  Whenever  there  is  a  right,  even  though  imperfect,  the  Constitu- 
tion does  not  prohibit  the  legislature  from  giving  a  remedy. — ^In  re 
Pomeroy,  119. 

Retrospective  Legislation. 

4.  While  the  state  is  forbidden,  under  section  13,  Article  XV,  of  the 
Constitution,  to  impose  upon  its  municipal  subdivisions  a  liability  in 
respect  to  a  transaction  or  consideration  already  passed,  it  may  im- 
pose such  liability  upon  itself. — ^In  re  Pomeroy,  119. 

Criminal  Law— Indeterminate  Sentences — Statutes. 

5.  The  effect  of  Chapter  14,  Laws  of  1915,  is  to  amend  the  provisions 
of  the  Penal  Code  relating  to  terms  of  imprisonment  in  the  state 
prison,  so  as  to  take  from  courts  and  juries  the  power  to  fix  definite 
terms,  and  to  impose  upon  them  the  mandatory  duty  to  fix  in  lieu 
thereof  indeterminate  sentences  in  all  cases,  other  than  those  arising 
out  of  the  crimes  expressly  excepted  in  section  1  of  the  Act. — In  re 
Collins,  215. 

Statutory  Construction — ^Rule. 

6.  in  construing  a  statute,  every  word,  phrase  and  term  thereof 
must  be  considered,  and  none  held  to  be  meaningless  if  it  is  possible 
to  give  it  effect. — State  ex  rel.  Bitter  Root  Valley  Irr.  Co.  v.  District 
Court,  306. 
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Same. 

7.  Where  one  part  of  a  Btatate  is  gnsceptible  of  two  eonstmetioiiii 
and  the  language  of  another  part  is  elear  and  definite  and  is  con- 
sistent with  one  of  snch  constructions  and  opposed  to  the  other,  that 
construction  must  be  adopted  which  will  render  all  clauses  harmoni- 
ous.— State  ex  rel.  Bitter  Boot  Vallej  Irr.  Co.  t.  District  Court,  305. 

Same. 

8.  Where  the  same  word  or  phrase  is  used  in  diiferent  parts  of  a 
statute,  it  will  be  presumed  to  be  used  in  the  same  sense  throughout; 
and  where  its  meaning  in  one  instance  is  clear,  this  meaning  will  be 
attached  to  it  elsewhere,  unless  it  clearly  appears  from  the  whole 
statute  that  it  was  the  intention  of  the  legislature  to  use  it  in  differ- 
ent senses. — State  ex  rel.  Bitter  Boot  Valley  Irr.^Co.  v.  District  Court, 
305. 

Same — ^Legislative  Policy — ^Duty  of  Courts. 

9.  In  the  construction  of  statutes,  courts  are  not  concerned  with 
questions  of  legislative  policy;  their  duty  is  to  construe  the  laws  as 
they  find  them. — State  ex  rel.  Thelen  ▼.  District  Court,  337. 

flame. 

10.  That  construction  of  a  statute  Which  gives  force  and  meaning  to 
every  portion  of  it  must,  if  possible,  be  adopted.— State  ex  rel.  Eagye 
V.  Bawden,  357. 

Local  Option — Time  for  Holding  Election — ^Bepeal  by  Implication. 

11.  The  provision  of  section  2041,  Bevised  Codes,  requiring  a  local 
option  election  to  be  held  within  forty  days  after  the  receipt  of  the 
petition,  held  to  have  been  impliedly  repealed  by  Chapter  122,  Laws 
of  1915,  providing  that  a  period  of  not  less  than  sixty  days  must 
elapse  between  the  time  an  election  is  called  and  the  day  it  is  held. — 
State  ex  rel.  Eagye  v.  Bawden,  357. 

Legislature — ^Enrolled  Bills — Conclusiveness. 

12.  Except  for  the  purpose  of  determining  whether  on  its  final  pas- 
sage the  names  of  those  voting  on  it  were  entered  on  the  legislative 
journals,  courts  may  not  go  behind  the  duly  authenticated  enrolled 
bill;  hence,  recourse  may  not  be  had  to  such  journals  to  ascertain 
whether  a  substantial  provision  and  an  arrangement  of  section  num- 
bers were  embodied  in  a  particular  bill,  different  from  the  bill  as  it 
passed  one  of  the  Houses. — ^Barth  v.  Pock,  418. 

Statutory  Construction — Disregard  of  Meaningless  Words. 

13.  Under  the  rule  of  statutory  construction  that  whenever  it  is 
manifest  from  the  face  of  an  Act  that  words  which  have  no  place  in 
it  were  inserted  by  mistake,  courts  will  treat  it  as  corrected  to  ex- 
press the  legislative  will  and  omit  such  words,  the  expression  ''formed 
under  this  chapter  or  which  may  avail  itself  of  its  provisions,"  found 
in  section  4012,  Bevised  Codes,  having  to  do  with  the  regulation  of 
banks,  Tield  meaningless,  and  proper  to  be  disregarded  to  give  effect 
to  the  legislation. — Barth  v.  Pock,  418. 

Constitutionality — ^Who  may  not  Question. 

14.  (On  Motion  for  Behearing.)  The  constitutionality  of  a  statute 
cannot  be  called  in  question  by  a  person  whose  interests  have  not 
been,  or  are  not  about  to  be,  prejudicially  affected  by  the  operation 
of  the  statute. — ^Barth  v.  Pock,  418. 

STOCK  AND  STOCKHOLDEES. 
See  Corporations;  Banks  and  Banking,  4^ 
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STBEBTS  AND  HIGHWAYS. 

6afe  Conditioii — ^Pretamptions. 

1.  PedeBtrians  have  a  right  to  presume  that  streets  are  in  a  reason- 
ablj  fafe  condition  for  travel. — ^Irving  v.  Town  of  Stevensville,  44. 

SUMMONS. 
See  Attachment,  2-5. 

SUPEBVISOBT  CONTROL. 

Eabeaa  Carpm — ^Not  Conenrrent  Bemedies. 

1.  Hckbeaa  oorpua  and  supervisory  control  are  not  concurrent  *»ine- 
dies,  and  one  cannot  be  invoked  in  aid  of  the  other.  The  former 
challenges  the  jurisdiction  of  the  lower  court,  while  the  latter  con- 
cedes it. — State  ex  rel.  Coleman  v.  District  Court,  195. 

Nature  of  Bemedy. 

2.  The  writ  of  supervisory  control  issues  to  review  an  action  of  the 
district  court  of  a  character  so  arbitrary  and  unlawful  as  to  be 
tyrannical. — State  ex  rel.  Coleman  v.  District  Court,  195. 

When  Writ  Lies. 

3.  Where  much  confusion  had  been  injected  into  the  administration 
of  an  estate  pending  in  court  for  several  years,  by  a  number  of 
orders  made  vrithout  jurisdiction,  a  motion  to  set  aside  which  had 
been  denied,  and  an  appeal  not  being  available,  a  writ  of  super- 
visory control  will  issue,  to  the  end  that  the  estate  shall  not  be 
wasted  by  needless  litigation.— ^tate  ex  rel.  Mannix  v.  District 
Courts  310, 

SUPBEME  COUBT. 

See,  also,  Appeal  and  Error. 

Bules, — see  Appeal  and  Error,  2. 


SUBETYSHIP. 

Public  Officers — Official  Bonds — Liability. 

1.  "y^liere  the  law  defines  the  duties  of  a  public  officer,  his  sureties 
are  responsible  for  the  faithful  performance  of  such  duties  only,  and 
not  for  acts  not  pertaining  thereto;  hence  an  action  did  not  lie 
against  the  sureties  on  a  county  assessor's  bond  to  recover  moneys 
improperly  paid  to  him  as  compensation  for  the  collection  by  him 
of  certain  city  taxes,  a  duty  imposed  by  law  upon  other  officers. — 
City  of  Butte  v.  Bennetts,  27. 

Bights  of  Parties. 

2.  Engagements  of  suretyship  are  ttrietissimi  juris  and,  when  ad- 
dressed to  particular  persons,  can  be  acted  on  and  enforced  by  them 
alone. — Standard  Sewing-Machine  Co.  v.  Smith,  245. 

Contracts — Assignment — Consent  of  Surety. 

3.  A  contract  in  its  nature  unassignable  by  one  of  the  parties  with- 
out the  consent  of  the  other  and  to  which  a  bond  was  attached 
guaranteeing  faithful  performance  by  the  latter,  was  further  incapa- 
ble of  assignment  without  the  consent  of  the  sureties. — Standard 
Sewing-Machine  Co.  v.  Smith,  245. 

SUBPLUSAGE. 
Bee  Pleading  and  Practice,  8. 

SUBVIVAL  OP  ACTION. 
Sea  Aetiona,  2. 
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TEACHEBS. 
Validity  of  contract  of  employment, — see  Contracts,  20-23. 

TECHNICALITIES. 
See  Appeal  and  Error,  20,  21. 

THEOBT  OF  CASE. 
See  Appeal  and  Etror,  11,  23. 

TIMBEB. 
Deed  to, — see  Beal  Property,  1-4.  ' 

TBEATIES. 
Effect. 

1.  Treaties  are,  by  virtue  of  Article  VI  of  the  United  States  Con- 
stitution, of  the  supreme  law  of  the  land,  and  therefore  binding  upon 
state  courts. — In  re  Infelise's  Estate,  18. 

Administrators — Effect  of  Treaties. 

2.  Held,  under  the  treaty  between  the  United  States  and  Italy,  pro- 
viding that  the  respective  consuls-general,  consuls,  vice-consuls  and 
consular  agents  shall  enjoy  in  both  countries  the  rights  and  privi- 
leges granted  to  the  officers  of  the  same  grade  of  the  most  favored 
nation,  the  Italian  consular  agent  for  Montana  was  entitled,  in  the 
absence  and  under  the  authority  of  the  Italian  consul-general,  as 
against  the  nominee  of  a  nonresident  heir,  to  administer  the  estate 
of  an  Italian  subject  dying  intestate  in  Montana. — ^In  re  Infelise's 
Estate,  18. 

TBESPASS. 

See  Personal  Injuries,  5. 

TBIAL. 

See  Amendments;  Bill  of  Exceptions:  Burden  of  Proof:  Criminal  Law; 
Cross-examination;  Discretion;  District  Courts;  Evidence;  Findings; 
Instructions;  Jury;  New  Trial;  Pleading  and  Practice;  Verdicts; 
Witnesses. 

TBUST  COMPANIES. 
See  Banks  and  Banking,  4-8. 

TBUSTS. 

Besulting  Trust — How  Created — Case  at  Bar. 

1.  Where,  after  the  death  of  a  mortgagor  of  real  property  the 
cashier  of  a  bank  advised  his  widow  to  permit  the  property  to.  be 
sold  on  foreclosure  sale,  and  that  he,  acting  for  the  bank,  would 
buy  it  in  for  her  benefit,  the  money  so  advanced  to  be  deemed  a  loan 
to  her,  and  she  acted  upon  such  advice,  a  resulting  trust  was  created 
in  her  favor. — Marcellus  v.  Wright,  559. 

TURNTABLE  DOCTRINE. 
See  Personal  Injuries,  3,  4,  d. 
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VEEDICTS, 

Ezeesgive, — see  Personal  Injuries,  13. 

General  and  Special — ^Inconsistency — Effect, — see  Personal  Injuries,  14. 

Instructions — Submission    of   Defective    Ck>unts — General   Verdict — ^Pre- 
sumptions. 

1.  Where  the  district  court  submitted  instructions  analyzing  the 
issues  sought  to  be  framed  upon  three  counts  of  the  complaint,  two 
of  which  were  insufficient,  telling  the  jury  that  if  they  found  the 
allegations  of  any  one  of  them  proved  by  a  preponderance  of  the 
evidence,  their  verdict  should  be  for  the  plaintiff,  and  a  general  ver- 
dict was  returned,  the  presumption  cannot  be  indulged  that  the 
verdict  was  founded  upon  the  good  count  rather  than  upon  the  defec- 
tive ones. — ^Martin  v.  Northern  Pacific  By.  Co.,  31. 

Quotient  Verdicts — When  Objectionable — ^When  not. 

2.  A  verdict  arrived  at  by  agreeing  in  advance  that  the  quotient 
obtained  by  dividing  by  twelve  the  total  of  the  amounts  represent- 
ing the  divergent  views  of  the  jurors  as  to  the  award  to  be  made 
should  be  the  amount  of  it,  is  condemned  by  subdivision  2  of  section 
6794,  Bevised  Codes;  where,  however,  the  result  thus  obtained  is  to 
serve  the  means  of  ascertaining  the  average,  or  as  a  basis  for 
further  consideration,  the  verdiat  is  not  open  to  the  objection  that 
it  has  been  arrived  at  by  chance. — Great  iforthern  By.  Co.  v.  Benja- 
min, 167. 

Misconduct  of  Jury — Quotient  Verdicts — ^Affidavit — ^Insufficiency. 

3.  Affidavits  filed  in  support  of  a  motion  for  new  trial  on  the 
ground  of  misconduct  of  the  jury  in  resorting  to  chance  in  arriving 
at  their  verdict,  reviewed  and  held  so  contradictory  as  to  leave  the 
issue  in  doubt  and  justify  a  holding  that  the  complaining  party  had 
not  sustained  his  attack  upon  the  verdict  by  a  preponderance  of  the 
evidence. — Great  Northern  By.  Co.  v.  Benjamin,  167. 

On  Conflicting  Evidence — Affirmance. 

4.  In  an  action  at  law  the  verdict  of  the  jury  based  upon  substan- 
tial, though  conflicting,  evidence,  will  not  be  disturbed  on  appeal.— 
Smith  V.  Barnes,  202. 

Wlien  Against  Law. 

5.  A  verdict  is  "against  law"  within  the  meaning  of  section  6794, 
Bevised  Codes,  only  when  it  is  contrary  to  the  law  of  the  ease  as 
given  to  the  jury  in  the  instructions. — Bush  v.  Baker,  326. 

Interpretation. 

0.  A  verdict  must  not  be  technically  construed,  but  must  be  given 
such  a  construction  as  will  carry  out  the  obvious  intention  of  the 
jury;  in  arriving  at  such  intention  reference  may  be  had  to  the 
issues  made  by  the  pleadings,  the  instructions  to  the  jury,  and  the 
evidence  introduced. — ^Lehrkind  v.  McDonnell,  343. 

Same. 

7.  Held,  under  the  rule  supra,  that  a  verdict  which  found  the  issues 
generally  for  plaintiff  but  fixed  an  award  in  his  favor  in  an  amount 
uiconsistent  with  such  finding,  nevertheless  was  supported  by  the 
record. — Lehrkind  v.  McDonnell,  343. 

Federal  Employers'  Liability  Act— Verdict — ^Informality — ^Waiver. 

8.  Informality  of  the  verdict  in  an  action  brought  under  the  Fed- 
eral Employers'  Liability  Act,  in  failing  to  apportion  the  amount 
awarded  between  the  surviving  widow  and  child  of  the  decedent, 
cannot  be  raised  for  the  first  time  on  appeal;  by  not  objecting  to 
instructions  advising  the  jury  that  a  verdict  in  favor  of  plaintiff 
administrator  should  be  expressed  in  a  lump  sum,  the  defect  was 
waived.— Doichinoff  v.  Chicago,  M.  &  St.  P.  By.  Co.,  582. 
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TJNLAWFUL  DETAINEB. 

Unpaid  Bent — jurisdiction. 

1.  Where  a  landlord  regained  possesBion  of  rented  premises  pending 
an  appeal  by  defendant  from  a  judgment  against  him  in  a  justice's 
court,  in  an  action  for  unlawful  detainer  and  the  recovery  of  unpaid 
rent,  the  trial  in  the  district  court  could  properly  proceed  upon  an 
amended  complaint  averring  the  fact  that  plaintiff  had  recovered 
possession  in  the  meantime,  to  determine  the  question  of  unpaid 
rent  alone,  the  issue  of  unlawful  detainer  having  been  eliminated 
from  the  case  by  the  averment  in  the  complaint. — Bush  v.  Baker^ 
326. 

Same — Complaint — Sufficiency — ^Inferences. 

2.  The  complaint  in  an  action  for  unlawful  detainer,  alleging  a 
demand  for  possession  unless  the  defendant  pay  the  rent,  his  refusal 
to  surrender,  and  his  retention  of  the  premises  until  he  was  com- 
pelled by  legal  process  to  give  them  up,  impliedly  set  forth  that  the 
defendant's  possession  after  such  demand  was  without  the  plain- 
tiff's permission,  and  sufficiently  characterized  the  action  as  for  an 
unlawful  detainer  after  default  in  the  payment  of  rent. — Bush  ▼• 
Baker,  326. 

Rent — Recovery — Evidence. 

3.  To  support  a  recovery  of  rent  in  an  action  for  unlawful  detainer 
under  subdivision  2  of  section  7271,  Revised*  Codes,  plaintiff  must 
establish,  and  the  jury  must  find,  that  there  had  been  an  unlawful 
detainer. — Bush  v.  Baker,  326. 

Landlord  and  Tenant — Repairs — Right  of  Tenant. 

4.  Where  a  landlord  fails  to  make  repairs  after  notice,  the  tenant 
may  himself  repair,  within  the  limits  stated  in  section  5227,  Revised 
Codes,  but  has  no  redress  in  damages  for  injury  to  persons  or  prop- 
erty consequent  upon  the  former's  failure  to  repair. — ^Bush  v.  Baker, 
326. 

Same — Limit  of  Expenditure — Statute — Erroneous  Instruction. 

5.  Section  5227,  Revised  Codes,  provides  that  a  lessee  may  himself 
make  necessary  repairs  if,  within  a  reasonable  time  after  notice  to 
the  lessor,  the  latter  neglects  to  do  so,  provided  a  greater  expendi- 
ture than  one  month''s  rent  is  not  required  to  remedy  the  defect, 
which  ma^  be  deducted  from  the  rent.  Held,  that  an  instruction 
that  the  jury  could  not  allow  defendant's  expenditures  for  repairs 
to  a  greater  amount  than  one  month's  rent  was  error,  inasmuch  as 
defendant  tenant,  aiter  making  repairs  to  an  amount  equal  to  one 
month's  rent,  could  properly  repair  a  subsequent  dilapidation  oc- 
curring in  a  subsequent  month,  even  though  both  expenditures 
exceeded  the  amount  of  one  month's  rent. — ^Bush  v.  Baker,  326. 

WAIVER. 
See,  also.  Appearance,  1;  Verdicts,  8. 
Defective  deposition, — see  Evidence,  15. 

Nomination  of  Administrator. 

1.  The  right  conferred  by  section  7447,  Revised  Codes,  to  name  a 
person  to  administer  the  estate  of  a  decedent,  may  be  waived  by  re- 
fusal or  failure  to  claim  the  privilege,  or  by  unreasonable  delay  in 
claiming  it. — ^In  re  Infelise's  Estate,  18. 

Removal  of  Causes. 

2.  Where  a  railway  company  having  the  right  to  have  an  action 
against  it  removed  to  the  federal  court  not  only  failed  to  assert  it  at 
the  first  opportunity,  but  sought  a  dismissal  for  variance  as  well  as 
for  failure  on  the  part  of  plaintiff  to  show  the  breach  by  it  of  any 


Words  and  Phrases.  689 

legal  dutjy  it  waived  each  right.— Alexander  t.  Great  Northern  By. 
Co.,  565* 

^•AEEANTY. 
Breach  of, — see  Sales,  1. 

WATERS  AND  WATEB  BIGHTa 
Failure  to  have  judgment  entered, — see  JudgmentSi  3. 

WITNESSES. 
See,  also,  Evidence. 
Credibility, — see  Instructions,  7,  8. 
Exclusion  from  courtroom, — see  Criminal  Law,  4,  5. 
Impeachment| — see  Evidence,  11,  25. 

WOBDS  AND  PHBASES. 

''Action  or  proceeding" — 

In  re  Colbert's  Estate,  463. 

"Action  pending" — (Rev.  Codes,  sec.  6698.) 

Hartnett  v.  St.  Louis  H.  &  M.  Co.,  401. 

"Adverse  party" — (Be v.  Codes,  sec.  7100.) 
Riley  v.  Blacker,  369. 

"Alteration"— 

Smith  V.  Barnes,  211. 

"Argument" — (Rev.  Codes,  sec.  9412.) 
State  V.  Querin,  256. 

"Attachment'*— 

Duluth  B.  &  M.  Co.  V.  Allen,  91. 

State  ex  rel.  Malin- Yates  Co.  v.  Justice,  188. 

"Bailment"— 

State  V.  Karri,  161. 

"Debtor"— (Laws  1913,  Chap.  107.) 
Marcellus  v.  Wright,  563. 

"Due  process  of  law" — 
Colvill  V.  Fox,  80. 

"Former  action" — (Rev.  Codes,  sec.  7887,  subd.  8.) 
In  re  Colbert's  Estate,  464. 

"Good  brewing  barley" — 

Lehrkind  v.  McDonnell,  353  et  seq. 

"Good  consideration"— 

Murphy  v.  Nett,  87. 

"Head  of  family"— 

Mennell  v.  Wells,  148. 

"Implied  contract" — 

Murphy  v.  Nett,  87. 

"Inheritance  tax" — 

In  re  Blackburn's  Estate,  237, 

"Land"— 

Cobban  Realty  Co.  v.  Donlan,  68, 

^oan  for  exchange" — 

State  V.  Karri,  161. 
61  Mont.— 44 
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"Mutuum'*— 

Bute  y.  Karri,  162. 

'Tarty"— (Eev.  Codeg,  sec.  6315.) 
State  V.  District  Court,  308. 

"Persons"— (Laws  1913,  j>.  593.) 

Cadle  Y.  Town  of  Baker,  182, 

*Tolice  power" — 

Colvill  T.  Fox,  75  et  8eq. ' 

"Public  office"— (Laws  1913,  p.  593.) 
Cadle  Y.  Town  of  Baker,  182. 

"Quotient  Verdict"— 

Great  Northern  B7.  Co.  y.  Benjamin,  172. 

"Bedemptioner" — (Laws  1913,  Chap.  107.) 
Marcellus  y.  V^Vight,  563. 

"Sodomy"— 

State  Y.  Guerin,  252  et  teq. 

"Special  Yerdict"— 

Johnson  y.  Butte  etc.  Copper  Co.,  132. 

"Spoliations- 
Smith  Y.  Barnes,  211. 

"Successor" — (Bev.  Codes,  sec.  6837.) 
Hamilton  y.  Hamilton,  528. 

"WaiYer"— 

State  ex  rel..  Lane  y.  District  Court,  507. 

WBITS. 

See   Certiorari;    Execution;    Habeas    Corpus;    Injunction;    Superrisoxy 

'  Control. 
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